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20 New trends facing lawyers

FEATURES

T
here are various 
trends affecting the 
legal industry today. 
An awareness of the 

changing trends and forces is 
of critical importance because 
due to increased competition 
levels, law firms will have to 
be more strategically minded. 
Ben Groot discusses focuses 
on some trends facing attor-
neys. 

The appointment of curators is a 
daily occurrence in our courts. In 

this article Maud Letzler and Viviana 
Vergano discuss the  different bases 
for the appointment of curators and 
give an exposition of the law regulat-
ing the appointment of curators and 
the duties and responsibilities that 
rest on such curators by law or by 
inference. 

Appointing a curator ad litem – 
Are we applying the law correctly?

Link between animal cruelty 
and human abuse:  
A review of the literature

In this article, Regan Jules-Macquet gives an overview of 
the literature on the link between animal cruelty and 
criminal behaviour, illustrating that dealing appropri-

ately with animal cruelty offences is a necessary part of 
addressing problem human behaviour. The fates of both 
humans and animals are intertwined, and this under-
standing should inform investigative, judicial and pros-
ecutorial responses to such offences.

23Protecting traditional knowledge

The issue of traditional knowledge and how it should 
be protected is important and currently a concern 
throughout the world.  Xolisawa Mpanza discusses 

the protection of traditional knowledge through the intel-
lectual property regime and preventing third parties from 
exploiting this knowledge for profit.

NEws EDITOR: 
Nomfundo Manyathi-Jele
NDip Journ (DUT) 
BTech (Journ)(TUT)

PRODUcTION EDITOR: 
Kathleen Kriel  – BTech 
(Journ) (TUT)
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EDITOR’S NOTE

Mapula Thebe – Editor

Would you like to 
write for De Rebus?

De Rebus welcomes article 
contributions in all 11 official 
languages, especially from 
legal practitioners. Practition-
ers and others who wish to 
submit feature articles, prac-
tice notes, case notes, opinion 
pieces and letters can e-mail 
their contributions to dere-
bus@derebus.org.za.

The decision on whether to 
publish a particular submis-
sion is that of the De Rebus 
Editorial Committee, whose 
decision is final. In general, 
contributions should be use-
ful or of interest to practising 
attorneys and must be original 
and not published elsewhere. 
For more information, see the 
‘Guidelines for articles in De 
Rebus’ on our website (www.
derebus.org.za). 
• Please note that the word 
limit is now 2000 words.
• Upcoming deadlines for arti-
cle submissions: 17 June  and 
21 July 2014.

Public vs attorneys 
and law societies

I
n the past few months the legal 
profession and the way it func-
tions has been in the spotlight 
and under scrutiny with exten-
sive coverage on mainstream 

media and social media platforms. 
A number of recent cases show 
that members of the public are not 
afraid to take attorneys to task and 
ensure that provincial law societies 
fulfil their mandate of regulating 
the profession.  

In Bitter N.O. v Ronald Bobroff & 
Partners Inc and Another (GJ) (un-
reported case no 11069/13, 29-
4-2014) the applicant (Anthony) 
sought relief against Ronald Bobroff 
& Partners (RBP) based on the Ron-
ald Bobroff & Partners Inc v De La 
Guerre; South African Association 
of Personal Injury Lawyers v Min-
ister of Justice and Constitutional 
Development (CC) (unreported case 
no CCT 122/13, CCT 123/13 20-
2-2014) (Moseneke ACJ, Skweyiya 
ADCJ, Cameron J, Dambuza AJ, 
Froneman J, Jafta J, Madlanga J, 
Van der Westhuizen J and Zondo 
J) judgment (see 2014 (May) DR 
52). Anthony requested that RBP, 
within 30 days of the order of the 
court, delivers an itemised and de-
tailed bill of costs. Anthony also 
requested that RBP pay his attor-
ney in trust an amount of R 2 101 
871,80, retained by RBP, as attor-
ney and own client costs, during a 
case between himself and the Road 
Accident Fund as well as the accu-
mulative interest. The court grant-
ed the relief sought. 

The Bitter case clearly indicates 
that the public will not shy away 

from questioning the amount 
attorneys charge and can 

request that a clear and 
itemised bill of cost be 
delivered to them.  

In another case, 
Graham and Others 
v Law Society of the 
Northern Provinces 
and Others (GP) (un-
reported case no 
61790/2012, 15-4-

2014) (Mothle J), the applicants 
(Jennifer and Matthew Graham) 
lodged a complaint of overcharging 
with the Law Society of the North-
ern Province (LSNP) against RBP. 
The Grahams were also dissatisfied 
with the manner in which they al-
lege the LSNP dealt with their com-
plaint against RBP and brought an 
application seeking that the High 
Court should take over the LSNP’s 
disciplinary inquiry or allow it to 
continue under the court’s supervi-
sion. 

Although the request to have 
the disciplinary inquiry under the 
court’s supervision was not grant-
ed, the Grahams were able to en-
sure that the disciplinary inquiry 
started as the court ordered that 
it take place within 60 days of the 
judgment. 

Internal matters 
The Law Society of South Africa 
(LSSA), the De Rebus team and the 
attorneys’ profession would like to 
thank Sithembele Mgxaji for serv-
ing as a member of the De Rebus 
Editorial Committee. Mr Mgxaji 
served on the committee from Feb-
ruary 2006 until May 2014; he also 
served as the committee’s chairper-
son during the 2011/2012 period. 
His insights and guidance, span-
ning over eight years, has helped 
produce a journal that is topical 
and of interest to the attorneys’ 
profession. Mr Mgxaji who was the 
Black Lawyers Association (BLA) 
representative on the committee 
will be replaced by Lutendo Sigogo 
who is also from the BLA.

By the time you receive this copy; 
I will be on four months maternity 
leave and will return in September 
in time to start working on the No-
vember issue. The De Rebus team 
will be under the stewardship of 
Barbara Whittle, the LSSA’s Com-
munications Manager, who will be 
acting as editor in my absence. The 
team and the Editorial Committee 
will continue to produce a journal 
that the profession depends on.  
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LETTERS
TO THE EDITOR

Letters are not published under noms de plume. However, letters from practising attorneys 
who make their identities and addresses known to the editor may be considered for publication anonymously. 

PO Box 36626, Menlo Park 0102  Docex 82, Pretoria   E-mail: derebus@derebus.org.za  Fax (012) 362 0969

Has our administration    
collapsed 

As an attorney practising in South 
Africa for the past 20 years, I find 
there is less and less reason to be 
cheery.

I tried to analyse the source of the 
frustration and came up with some 
interesting thoughts. As attorneys 
we are obliged to liaise and deal 
with government departments, mu-
nicipalities and clients. 

It is particularly difficult to obtain 
documents from government de-
partments. Anyone who has applied 
for a rates certificate, letter of ex-
ecutorship or permanent residence 
can tell you how poor South Afri-
can administration really is. Corre-
spondence is not acknowledged and 
phone calls are not answered by the 
employees of the public office. My 

experience has caused me to ‘rank’ 
the offending departments as fol-
lows:
• Home Affairs Department – for-
get about getting any answers from 
your local office to any correspond-
ence. Consider yourself lucky if you 
do.
• Master’s Office – telephone calls to 
private offices are seldom answered. 
They just let the phones ring at the 
extensions. Exceptions do exist, but 
correspondence is rarely replied to 
timeously.
• Municipalities – generally take their 
time to respond. One very bad ex-
perience was with a municipality in 
Mpumalanga. For weeks the official 
in the rates department successfully 
evaded countless telephone calls, 
e-mails and faxes requesting rates 
clearance figures. Our law firm tried 
to complain to senior management, 
but were given the cold shoulder.

• Department of Human Settlements 
– they gave me a very hard time and 
ignored correspondence for months. 
Telephone calls met the same fate.

The list goes on. Your clients 
demand service, but you are ham-
strung because government depart-
ments just ignore correspondence. 
This creates pressure on the pro-
fessional and makes attorneys look 
incompetent in the eyes of their cli-
ents. 

I believe the situation is getting 
worse instead of better. Time delays 
are getting worse. Perhaps some of 
our colleagues would like to add 
their voice and maybe arrange a 
toyi-toyi outside the Master’s Office? 
Surely my colleagues share my frus-
tration? Let us hear from you.

Ismail Dawjee
attorney, Newcastle

LETTERS
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Constitutional Court 
bids farewell to

Justice Thembile Skweyiya  

C
onstitutional Court judge Justice 
Thembile Skweyiya delivered his 
final judgment on 6 May at a cer-
emonial court session to bid him 

farewell as he retired from the Bench. 

Education and legal career 
Justice Skweyiya was born in Worces-
ter in the Western Cape. He has a legal 
career spanning almost 50 years. He at-
tended primary school in Cape Town, 
but in 1959 he matriculated at the Heald-
town Institution in the Eastern Cape.  He 
was awarded a Bachelor of Social Science 
degree by the University of Natal in 1963 
and an LLB by the same university in 
1967. 

From 1968 to 1970 Justice Skweyiya 
served his articles and in 1970 he was 
admitted as an advocate of the Supreme 
Court of South Africa. Justice Skweyiya 
then practiced as an advocate in Durban 
where he dealt mostly with commercial 
and civil matters. According to the Con-
stitutional Court’s website, during the 
1980s, the bulk of his work concentrated 
on human rights and civil liberties cases. 
He took silk in 1989 and his focus shift-
ed back to commercial and civil work 
(www.constitutionalcourt.org.za/site/
judges/justicethembileskweyiya/index1.
html, accessed 13-5-2013).

Justice Skweyiya was also admitted 
as an advocate of the High Court 
of Lesotho in 1974. Between October 
1995 and January 2001, Justice Skweyiya 
acted as a High Court Judge in the Natal 
and Eastern Cape divisions for various 
periods before taking up a permanent 
position in the KwaZulu-Natal Division 
of the High Court in 2001. 

Justice Skweyiya acted as a judge of 
the Constitutional Court from August 
2001 to the end of May 2002. Former 
President Thabo Mbeki appointed him as 
a permanent Constitutional Court judge 
in 2003. He retires after acting as the 
Deputy Chief Justice from November last 
year to March.

Tributes
The ceremony was open to the public 
and a number of bodies bid him farewell, 
namely the –

• Judiciary: Chief Justice Mogoeng Mogo-
eng;
• Executive: Justice Minister Jeff Radebe;
• Parliament: Member of parliament, Max 
Sisulu;
• Law Society of South Africa: Ettienne 
Barnard, Co-chairperson;
• General Council of the Bar: Advocate 
Ishmael Semenya, SC;
• National Director of Public Prosecu-
tions: Advocate Nomvula Mokhatla;
• Black Lawyers Association: Busani Ma-
bunda;
• National Association of Democratic 
Lawyers (NADEL): Advocate Gcina Ma-
lindi, SC; and
• Advocates for Transformation: Advo-
cate Dumisa Ntsebeza, SC. 

Pleasant person to work 
with 
In his farewell speech, Chief Justice 
Mogoeng described Justice Skweyiya as 
a ‘pleasant person to work with and a 
very considerate, unmistakably humble 
and peaceable man.’ He said that Justice 
Skweyiya was already well known when 
the Chief Justice enrolled for his BIur de-
gree in 1981.  ‘Bhuti, as I affectionately 
and respectfully call and address him, 

was the most senior African advocate in 
South Africa that time until he accepted 
appointment to the High Court Bench,’ 
he said. He added that Justice Skweyiya 
was the first African advocate to be 
awarded silk status in the country. ‘As 
a young African law student who knew 
how difficult it was for a black person 
to acquire a law degree, I drew a lot of 
inspiration from the very fact that Bhuti 
was a lawyer, and especially that he ap-
peared in the Supreme Court and was 
thus permitted to engage in serious in-
tellectual wrestling matches with his 
white  counterparts before the judges,’ 
he said.

Chief Justice Mogoeng said that it was 
a big deal to be an advocate back then 
and that Justice Skweyiya motivated him 
and his peers to ‘soldier on, knowing 
that just as they made it, so will we’.

Chief Justice Mogoeng said that South 
Africa was grateful to Justice Skweyiya 
for the role model that he has been to 
many as a lawyer and a judge.

The Chief Justice concluded by say-
ing that it had been a struggle to attract 
a good number of candidates for the 
past two Constitutional Court vacan-
cies, which had to be re-advertised. For 
this reason, he said: ‘We will take some 
time before the post you vacate is adver-
tised. This is intended to give us room 
to create a pool of possible candidates 
additional to those who would apply 
anyway, even if they had not acted in the  
Constitutional Court.’

He then appealed to Justice Skweyiya 
to use his free time to mobilise women 
and men who are suitably qualified to be 
considered for possible appointment, to 
apply. ‘This is also a plea to the broader 
public. We all owe it to the nation to en-
courage people to apply so that we may 
be spoiled for choice,’ he said.

Chief Justice Mogoeng added that he 
hoped the now vacant position in the 
court would be filled by a woman, but 
made it clear that no incompetent and 
unqualified woman would be appointed 
for the sake of gender balance. ‘My pref-
erence would be to have a woman ap-
pointed, but even if 20 women apply, if 
they are not competent, we will not rec-

Justice Skweyiya and his 
wife Sayo Skweyiya at his 
farewell ceremony at the 

Constitutional Court. 

NEWS



DE REBUS – JUNE 2014

- 7 -

ommend anyone for appointment. You 
can criticise all you want,’ he said.

Anti-apartheid lawyer 
Minister Radebe said that such occasions 
invoke mixed feelings. ‘On the one hand 
we are sad that we are losing from within 
the ranks of serving judges the impecca-
ble experience and abilities of a judge of 
Justice Thembile Lewis Skweyiya’s stand-
ing. On the other we celebrate a journey 
well-travelled and as often we say, a mis-
sion accomplished. There is nothing as 
fulfilling as knowing you have fought a 
good fight and have kept the flame of 
faith burning, illuminating the injus-
tices against which as society we must 
triumph to ensure a just order,’ he said. 

Minister Radebe said that Justice Skw-
eyiya defended a number of political 
activists, including himself, who were 
charged under apartheid laws. ‘When I 
was sentenced to 10 years on Robben Is-
land, you represented me in court before 
Judge Goldstone, and my sentence was 
reduced to six years, thank you for that,’ 
said Minister Radebe.

Minister Radebe expressed the execu-
tive’s ‘sincerest and highest gratitude’ 
to Justice Skweyiya for ‘having served 
our country with unquestionable dignity 
which has helped inspire more confi-
dence in both our judiciary and our con-
stitutional democracy as a whole.’

Mr Sisulu said that Justice Skweyiya 
had served South Africa with distinc-
tion and dedication ‘from an anti-
apartheid lawyer and human rights 
activist, to a member of our highest 
court and guardian of our Constitution …’. 
He added that right from the very be-
ginning, Justice Skweyiya was destined 
to play a leadership role in the country. 

‘It was not just fortuitous that he at-
tended and matriculated at Healdtown 
High School in the Eastern Cape where 
many of those who became leaders in 
the struggle for democracy, includ-
ing former President Nelson Mandela, 
Govan Mbeki, Raymond Mhlaba, Rob-
ert Sobukwe, Matthew Goniwe, Phyllis  
Ntantala and Victoria Mxenge, also went 
to school.’ 

Mr Sisulu said that after Justice Skw-
eyiya obtained the status of silk or sen-
ior counsel in 1989, he could have made 
a far more lucrative career as senior 
counsel specialising in commercial law, 
but he chose to dedicate his life to pub-
lic service and accepted appointment as 
judge in 2001. 

Mr Sisulu described Justice Skweyiya 
as ‘always soft spoken, thoughtful and 
humble’. He expressed parliament’s ‘sin-
cerest gratitude for the many years of 
public service to our country as a judge 
and as a human rights activist and for 
legitimising the law in the eyes of ordi-
nary South Africans.’ Mr Sisulu added 
that it was a just irony that ‘we come to 
pay tribute to someone who, as an ac-
tivist in the apartheid, era used the law 
to undermine its cruel intention and in 
post democratic society he used the law 
to protect the vulnerable and undo the 
effects of the apartheid system.’

Shaping South Africa’s  
justice system 
Mr Barnard said that in the Constitution-
al Court’s 20 year history, Justice Skw-
eyiya has served on its bench for almost 
13 years (of which two years were as an 
acting judge and 11 years were as a Jus-
tice of the Court). He added: ‘His integ-
rity and bravery in carrying out his du-
ties independently without fear, favour 
or prejudice, has fostered respect from 
the profession and the broader popula-
tion. After all, it is undeniable that in a 
constitutional democracy, judicial inde-
pendence is sacrosanct.’

On behalf of the attorneys’ profession, 
Mr Barnard acknowledged and thanked 
Justice Skweyiya for his contribution to 
the law, the Constitutional Court, the le-
gal profession and to the citizens of the 
country. ‘We thank you for enriching all 
of our lives,’ he concluded.

Mr Semenya said that Justice Skweyiya 
displayed patience throughout his legal 
and judicial career to help shape the ju-
risprudence of the country on the pro-
tection of human rights and justice. He 
added: ‘Your ethics will remind us that 
ultimately the practice of law, if worth 
anything, must be about public service 
and righteousness. The judiciary going 
forward will entrench the right to hu-
man dignity whose content has been 
eloquently defined in your judicial pro-
nouncements. Yours has been an indel-

ible mark in the tapestry of our constitu-
tional jurisprudence.’

Justice Skweyiya was praised for his 
contribution to the shaping of South  
Africa’s justice system during his almost 
50-year career in law. 

Mr Ntsebeza described Justice Skweyiya 
as a pioneer and a man of all seasons 
and one of the earliest campaigners for 
human rights. He said that Justice Skw-
eyiya was a role model who had the cour-
age to take up cases most lawyers shied 
away from in the apartheid era because 
of the risks involved. 

Mr Mabunda described Justice Skweyi-
ya as ‘one of the most renowned selfless 
sons of the soil’. He thanked him for rep-
resenting South Africans across an ideo-
logical political spectrum that enhanced 
‘prospects for the journey towards the 
now attained democracy which we are 
currently both enjoying and grappling 
with.’

Mr Mabunda said: ‘It is recorded in the 
history of this country though not by 
authors or historians that one Thembile 
Lewis Skweyiya has contributed to our 
nation enjoying the rights of universal 
suffrage as enjoyed by many in the glob-
al world.’

Ms Mokhatla said Justice Skweyiya’s 
work had inspired her. She said that 
young lawyers admired his spirit of love 
and independence, as well as his spirit of 
standing his ground. 

Ms Mokhatla added that the National 
Prosecuting Authority welcomes the 
judgment that Justice Skweyiya had de-
livered on the day, adding that there was 
no opposition received from any of the 
opponents on the matter for confirma-
tion of the unconstitutionality of the  
s 50(2)(a) of the Criminal Law (Sexual Of-

Justice Thembile Skweyiya of the 
Constitutional Court with Co- 

chairperson of the Law Society of 
South Africa, Etienne Barnard at  

the ceremony. 

Advocate Dumisa Ntsebeza  
delivering his tribute at Justice 
Thembile Skweyiya’s farewell  
at the Constitutional Court. 
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fences and Related Matters) Amendment 
Act 32 of 2007 (Sexual Offences Act). 

Ms Mokhatla concluded by saying that 
she looked up to Justice Skweyiya as her 
mentor. 

Mr Malindi said that Justice Skweyiya 
has been an inspiration to NADEL as a 
legal practitioner and judge, adding that 
NADEL salutes him as one of the judges 
who are true to their oath or solemn af-
firmation of office as a judicial officer.  
‘His judgments in this court, whether 
writing for the majority or in dissention, 
show those qualities of independence, 
impartiality and integrity in the dis-
charge of his duties and obligations to 
the Constitution,’ he said.

As Justice Skweyiya vacated the seat 
he has occupied for 11 years, he paid 
tribute to former Chief Justices Pius Lan-
ga and Arthur Chaskalson who passed 
away in July 2013 and December 2012 
respectively. He also thanked the Consti-
tutional Court staff for its support and 
said that he was humbled by the ‘kind 
words’ in the tributes. 

Justice Skweyiya told De Rebus that he 
felt elated, and that people come and go. 
‘You come and make a contribution and 
you go. And you must make allowance 
for others, that is the only way our soci-
ety can progress. We have many young 
people who are aspiring to be in the 
same positions and when spaces do hap-
pen for them, it is a good thing,’ he said. 

When asked about his future plans, 
Justice Skweyiya said that he had not yet 
decided. ‘One of the things I will do, my 
son insists, is to write a book about my 
experiences in my life, and in the law in 
particular. I am going to start doing that.’ 

His last judgment
Justice Skweyiya handed down his final 
judgment on the same day as his fare-
well ceremony at the Constitutional 
Court. It was a unanimous judgment 
in the matter J v National Director of 
Public Prosecutions and Another (CC) 
(unreported case no CCT114/13, 6-5-
2014) where, Skweyiya ADCJ held that  
s 50(2)(a) of the Sexual Offences Act un-

constitutional as it infringes on the right 
of child offenders to have their best in-
terests considered important in terms of 
s 28(2) of the Constitution. 

Section 50(2)(a) provides that when a 
person is convicted of a sexual offence 
against a child or person who is mentally 
disabled, a court must make an order to 
include the offender’s particulars on the 
national register for sex offenders (the 
register).

The applicant, who was 14-years-old at 
the time of the offences, was convicted 
of sexual offences committed against 
children and was sentenced and an order 
made that he be added on the register.

On review, the Western Cape High 
Court declared s 50(2) of the Sexual 
Offences Act constitutionally invalid 
because it infringes on the rights of of-
fenders, whether children or adults. The 
High Court suspended the declaration 
of invalidity for 18 months and ordered 
that, in the interim, certain words be 
read into the provision. The matter came 
before the Constitutional Court for con-
firmation. None of the parties opposed 

The Constitutional Court in session at Justice Thembile Skweyiya’s final 
judgment during his farewell ceremony.

the confirmation of the declaration of 
invalidity.

In the judgment Justice Skweyiya said 
that the wording of s 50 of the Sexual Of-
fences Act, read as a whole, indicates that 
a court has no discretion whether or not 
to include an offender’s particulars on 
the register. Section 50(1) provides that 
the particulars of the offender ‘must be 
included in the Register.’  Section 50(2)
(a) provides that the relevant court ‘must 
make an order that the particulars of the 
person be included in the Register.’

The Constitutional Court suspend-
ed the declaration of invalidity for 15 
months to give the legislature an op-
portunity to correct the constitutional 
defect. The respondents were further 
directed to provide a report to the Con-
stitutional Court setting out the details 
of child offenders currently listed on the 
register.

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za
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Chief Justice on the role of 
the courts in the protection 
of the constitutional order

T
he second congress of the Asso-
ciation of Asian Constitutional 
Courts and Equivalent Institu-
tions took place in Istanbul, Tur-

key on 29 April.
Chief Justice Mogoeng Mogoeng, 

speaking in his capacity as the vice 
president of the Conference of Constitu-
tional Jurisdictions of Africa (CCJA) and 
as Head of the Constitutional Court of 
South Africa, spoke on ‘The Role of Con-
stitutional and Supreme Courts in the 
Protection of Constitutional Order’.

The three-day congress was organised 
to mark the 52nd anniversary of Tur-
key’s Constitutional Court. 

Prerequisites for the  
capacity to protect the 
constitutional order 
In his speech, Chief Justice Mogoeng said 
that the ability of Constitutional and 
Supreme Courts to protect the consti-
tutional order depends on the selection 
of the judges appointed to the courts. 
He added that if the judges appointed 
are beholden to any political outfit, or 
big business or some or other pressure 
or lobby group or secret organisation 
or even world superpower with vested 
economic interests, then justice will be 
adulterated because the justice-dispens-
ing institutions would be ‘toys remote-
controlled by the kingmakers or puppet-
masters’. 

Chief Justice Mogoeng said judges 
need to identify and propose the es-
sential ingredients of a selection and 
appointment process that is objectively 
credible and sufficiently transparent to 
protect the courts from otherwise legiti-
mate and justifiable criticism. 

According to Chief Justice Mogoeng, 
the competence of judicial officers is 
not negotiable. ‘A demonstrable track-
record of fair-mindedness, commitment 
to human rights and the rule of law, de-
cisiveness, humility and personal inde-
pendence are some of the key traits of 
a personality fit to serve in the highest 
court in the land,’ he said. 

Chief Justice Mogoeng said that the in-
stitutional arrangements must facilitate 
the independence of an individual judge 
to decide any case without being unduly 
influenced by another judge, a politician, 

big business or lobby groups. Security of 
tenure, continuous judicial education, 
tools of trade and support systems were 
important and necessary for judges to 
take their own decisions without fear, 
favour or prejudice. 

He added that it was necessary for 
judges to keep a critical distance from 
anything or anybody that may compro-
mise their integrity, impartiality and 
independent decision-making. ‘A judge 
should always be mindful, without being 
unduly suspicious, of the existence of 
forces out there vying for the control of 
the institution in which he or she serves. 
These are forces that want to secure your 
vote or support whenever matters affect-
ing them are before your court,’ he said. 

According to Chief Justice Mogoeng, 
one of the worst betrayals of any nation 
is by a judge who makes decisions, not 
because he believes they are correct, but 
in order to please a friend, constituency 
or a lobby or pressure group. ‘That is 
corruption of the worst kind ... . We must 
establish some informal or formal and 
yet courteous and effective peer-review 
mechanism that would allow us to raise 
concerns with colleagues who appear to 
be doing a disservice to these courts that 
are central to the protection and promo-
tion of our constitutional democracies’, 
he said. 

Chief Justice Mogoeng said that judges 
are the best protectors and best guard-
ians of the institutions in which they 
serve. He reminded the audience that 
power corrupts, and absolute power cor-
rupts absolutely. ‘Judges are human and 
they individually and collectively wield 
enormous power. The potential to be 
corrupted by this power and by those 
seeking to corrupt the system always 
looms large,’ he added. 

Giving some context to the magnitude 
of the danger based on the powers vest-
ed in the South African Constitutional 
Court, Chief Justice Mogoeng said that 
South Africa’s Constitution is the su-
preme law of the Republic. ‘Any law or 
conduct inconsistent with it is invalid 
to the extent of the inconsistency and 
falls to be set aside by the Constitutional 
Court. The Constitutional Court is the 
apex court in all matters … . In sum, the 
Constitutional Court has a say in virtual-
ly all matters because it has a bearing on 

almost everything of some importance 
in our country. The Constitutional Court 
is the guarantor of our constitutional 
order… the power of our Constitutional 
Court is arguably immeasurable. And 
this could be very dangerous if not han-
dled with humility, due sensitivity and 
care,’ he said. 

Chief Justice Mogoeng said that when 
the highest court in the land gives a few 
people a legitimate reason to believe that 
it is not true to its constitutional man-
date, but is in the pocket of some pow-
erful or influential personalities or insti-
tutions, then public confidence in them, 
respect for them and their moral high 
ground would be undermined. ‘When it 
ceases to be or begins to look like it is 
not the genuine conscience of the na-
tion, but a tool, at the disposal of some, 
then it becomes easy to disregard its or-
ders and to openly renounce it on solid 
grounds and persuasively,’ he said. 

The Chief Justice went on to add that 
courts that have given stakeholders rea-
son to believe that they are favourably 
disposed to some illegitimate interests, 
because they fear the ‘venomous bite’ of 
the power wielded by those they favour, 
are in no position to protect any consti-
tutional order. 

The Constitutional Court 
and the protection of  
constitutional order 
Speaking on the Constitutional Court 
and the protection of constitutional or-
der, Chief Justice Mogoeng said that the 
Constitutional Court had done much to 
protect and promote South Africa’s con-
stitutional order. ‘Laws that were passed 
without affording the affected public 
the opportunity to participate meaning-
fully in the law-making process, were set 
aside. Many Acts of Parliament were de-
clared constitutionally invalid by reason 
of their inconsistency with the Constitu-
tion. Several decisions of the President 
and Members of Cabinet suffered the 
same fate owing to their constitutional 
invalidity,’ he said. 

Conclusion 
In conclusion, Chief Justice Mogoeng 
said that there simply can be no state 
or government without an independent 
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judiciary in a genuine constitutional de-
mocracy.

He noted that the appointment to the 
apex court of any constitutional democ-
racy was a special honour and rare privi-
lege. ‘It must be treasured and allowed to 
infuse in us an ever-abiding conscious-
ness of the awesome responsibilities 
that rest on our shoulders for the ben-
efit of our nations, the vulnerable, the 
voiceless and the forgotten poor. We are 
the bearers of the legitimate hopes and 
aspirations of the millions that approach 

our courts daily, trusting that as final ar-
biters of what is right or wrong, what is 
constitutionally valid or invalid, we will 
refuse to be moved by the power, influ-
ence, fame and wealth commanded by 
any of the parties or sympathetic lobby 
or pressure groups in matters before us. 
We will administer justice to all persons 
alike without fear, favour or prejudice, 
in accordance with the Constitution and 
the law,’ he said.

Chief Justice Mogoeng said that the 
judiciary owes its honour, credibility, 

moral high ground and status as guaran-
tors of any constitutional order and as 
the conscience of its respective nations, 
to always frowning at all illicit attempts 
to corrupt its jurisprudential and philo-
sophical outlook. 

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za

Company Law Update
Lecturer: Johann Van Huyssteen 
• Bloemfontein: 8 August
• Durban: 15 August
• Cape Town: 18 August
• Midrand: 22 August 

Court-Annexed Mediation 
5-day workshop 
‘New rules, new opportunities for attor-
neys’
Lecturers: Ebrahim Patelia, Charles Co-
hen, John O’Leary, Kamlesh Kerr and 
Mahomed Essack 
• Johannesburg: 9 – 13 June 
• Cape Town: 23 – 27 June
• Durban: 28 July – 1 August
• Coming soon: Pietermaritzburg, Preto-
ria, Bloemfontein, Port Alfred, Midrand

Deceased Estates Update
‘When wills don’t comply with legal for-
malities’
Lecturer: Ceris Field
• East London: 28, 29 August
• Bloemfontein 30, 31 October
• Johannesburg: 24, 25 November
• Pretoria: 27, 28 November 

Dispute Resolution 
through Case Management 
and Contingency Litigation
Lecturer: Ismail Hussain SC 
• Pretoria: 11, 12 July
• Johannesburg: 18, 19 July
• Durban: 25, 26 July
• Cape Town: 1, 2 August
• Port Elizabeth: 15, 1, 6 August
• Polokwane: 22, 23 August
• Bloemfontein:  29, 30 August

LEAD seminars 
Diarise the dates to sharpen your skills or 

explore a new area of practice.

Divorce Orders and  
Retirement Funds
Lecturer: Andrew Mothibi, Legal Adviser 
at Liberty Group Limited and admitted 
attorney 
• Midrand: 27 June 

Drafting Heads of  
Argument
Lecturer: Ismail Hussain SC
• Cape Town: 6 June
• Durban: 13 June
• Pretoria: 3 July
• Johannesburg: 4 July
• Bloemfontein: 7 July
• Port Elizabeth: 14 July
• Nelspruit/Mbombela: 21 July 

Drafting of Contracts  
(Advanced Content)
Lecturer: Coenraad Snyman
• Midrand: 4 – 6 August
• Cape Town: 1 – 3 September
• Bloemfontein: 1 – 3 October
• Durban: 3 – 5 November

Education Law
Lecturers: Paul Colditz and Dr Jaco Deacon  
• Midrand; 16 September
• Bloemfontein: 17 September
• Cape Town: 25 September
• East London: 14 October
• Durban: 15 October

Lease Agreements, Eviction 
and Rental Recovery
Lecturer: Cilna Steyn
• Pretoria: 9 June 
• Bloemfontein: 18 June 

• Johannesburg: 24 June
• Cape Town: 1 July
• East London: 9 September
• Port Elizabeth: 10 September

Legal Costs
Lecturer: Alet Lubbe 
• Johannesburg: 7 August
• Bloemfontein 22 August
• Pretoria: 8 August
• Durban: 1 October
• Cape Town: 3 October

Legal Debt Collection
Lecturer: Brett Bentley
• Cape Town: 4 July
• Johannesburg: 9 July
• Pretoria: 10 July
• Durban: 18 July
• Port Elizabeth: 23 July
• East London: 24 July
• Bloemfontein: 29 July 

National Credit Act 
Amendments
Lecturer: Frans Haupt
• East London: 12 August
• Cape Town: 15 August
• Durban: 20 August
• Pretoria: 25 August
• Johannesburg: 26 August

Trust Law Update
Lecturers: Prof Willie van der 
Westhuizen and Ceris Field
• Midrand: 2 June
• Cape Town: 4 June
• Durban: 6 June
• East London: 9 June 

For more information and to download the brochures and registration forms, 
visit www.LSSALEAD.org.za or contact the seminars division at e-mail: 

seminars@LSSALEAD.org.za or call (012) 441-4613/4644/4608.
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J
ustice Minister, Jeff Radebe, said that the justice sys-
tem would aggressively respond to perpetrators who 
violently attack or discriminate against the Lesbian, 
Gay, Bisexual, Transgender and Intersex (LGBTI) com-
munity. He added that the increasing spate of vio-
lence against LGBTI persons necessitated government 

to take an active role in coming up with effective measures to 
stop these heinous crimes. The Minister was speaking at the 
launch of the LGBTI programme on 29 April at Constitution 
Hill. 

The programme aims to promote partnerships among gov-
ernment, civil society, business and the media in the fight 
against gender-based violence and to encourage communities 
to report such crimes. 

The launch follows the work of the National Task Team that 
was set up by Minister Radebe in 2011 to develop a National 
Intervention Strategy that would be used as a guide to clamp 
down on violence against LGBTI persons.

Minister Radebe said that the equality clause in South Af-
rica’s Constitution was one of the most progressive constitu-
tional provisions in the world. He added that the Constitution 
lays the basis for the construction of a democratic, non-racial, 
non-sexist, united and prosperous society based on justice, 
equality, the rule of law and the inalienable human rights of all. 

According to Minister Radebe South Africa was the first 
country in the world to prohibit discrimination based on 
sexual orientation legally. ‘We have a progressive legislative 
framework. We have legislated against discrimination on the 
grounds of sexual orientation in the workplace. In 1999 we in-
troduced the Domestic Violence Act [116 of 1998] that classifies 
a same-sex relationship as a “domestic relationship”, in other 
words, thus qualifying to receive legal protection in terms of 
this Act. The Promotion of Equality and Prevention of Unfair 
Discrimination Act 4 of 2000 and the introduction of Equality 
Courts came about in an attempt to give effect to the text and 
spirit of the Constitution, in particular the promotion of equal 
enjoyment of all rights and freedoms by every person,’ he said. 

South Africa legalised same-sex marriages and both joint and 
step adoption by same-sex couples. In addition, intersex people 
are permitted through the Alteration of Sex Description and Sex 
Status Act 49 of 2003 to undergo a sex change.  

Minister Radebe said that the National Task Team is mak-
ing significant progress in realising its mandate. It recently 
finalised the National Intervention Strategy, which assists the 
government to deal with violence perpetrated against LGBTI 
people, adding that the strategy covers –
• developing prevention programmes to address violence and 
discrimination perpetrated on the grounds of sexual orienta-
tion and gender identity;
• improving the criminal justice system’s response time in ad-
dressing such violence and discrimination; and
• strengthening the capacity of state and civil society institu-
tions and systems to address and prevent such violence and 
discrimination.

Minister Radebe said that the strategy would be comple-
mented by the finalisation of the legislative framework on hate 
crimes. ‘Developing specific legislation on hate crimes will 
have a number of advantages. It will help create a shared defi-
nition of hate crimes amongst all those involved in the criminal 
justice system and it will send a clear message that hate crimes 
will not be tolerated in South Africa. It will provide additional 

tools for investigators and prosecutors to hold the perpetra-
tors of hate crimes accountable, and will provide a means to 
monitor efforts and trends in addressing hate crimes. Further-
more it will allow for effective coordination between govern-
ment service providers in order to reduce the impact of sec-
ondary victimisation on hate crimes victims.’

Minister Radebe added that a Rapid Response Team had been 
established to attend to pending and reported cases in the crimi-
nal justice system where hate crimes had been committed against  
LGBTI persons. He said that progress was made in speeding up 
cases adding that of the cases received from civil society organi-
sations:
• Fourteen have been finalised, five of which were with impris-
onment sentences of 22 years; ten years; 15 years; 15 years and 
20 years, respectively. 
• Nineteen cases are pending. 
• Eight cases cannot be traced due to incomplete or incorrect 
information submitted.

‘Regarding the undetected cases and cases withdrawn, the 
South African Police Service will be recalling the dockets in 
these cases to evaluate the contents thereof with the assistance 
of team members in the Rapid Response Team. The purpose, 
thereof, will be to ensure that all matters in the docket have 
been addressed correctly, if not, we will refer it back to the in-
vestigating officers concerned for further investigation,’ Minis-
ter Radebe said.

Minister Radebe also used the opportunity to announce that 
the Constitution has been translated into all 11 official lan-
guages and updated to include the Constitution Seventeenth 
Amendment Act of 2012. ‘The Constitution is also in the pro-
cess of being translated into braille and will be made available 
in this regard in the very near future. Copies of the translated 
Constitutions will be made available by the [Justice] Department 
and are already up on our website,’ he said. 

LGBTI programme 
launched

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za

Attorney appointed chairperson 
of Comrades Marathon 

Pietermaritzburg Stowell & Co attorney,  
Macdonald Chitja, has been appointed as  
chairperson of the Comrades Marathon  

Association. Mr Chitja has been a member of 
the committee for 13 years and has  

completed fifteen Comrades Marathons.
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Attorneys eyes and ears of 
citizens at the national elections

T
he Law Society of South Africa was one of the observ-
ers in this year’s elections. It set up an observer team 
of 275 attorneys and candidate attorneys to observe 
the National Elections on 7 May 2014. 

At the observation mission launch, the Co-chairperson 
of the LSSA, Max Boqwana said that the LSSA would deploy 
highly trained observers in voting stations and counting sta-
tions across the country. He added that lawyers who volun-
teered their services, would also be present at the elections 
results centre. ‘The right to vote is a badge of dignity. It is 
one of those rights that cut across a number of rights that 
are enshrined in the Constitution. This is one of the instanc-
es in the country where a pauper and a billionaire have the 
same right. It is one of the occasions where we can express 
true right of equality and association. It is one of those rights 
where we can determine who must govern our lives going 
forward,’ he said.   

Prior to the elections the LSSA observers attended a full-
day training workshop where they familiarised themselves 
with the relevant aspects of the Constitution, the Electoral 
Act 73 of 1998, the Electoral Commission Act 51 of 1996, 
the African Charter on Democracy, Elections and Governance 
adopted by the African Union in 2007, the SADC Principles 
and Guidelines Governing Democratic Elections as well as the 
role of and code of conduct for independent observers. 

The observers assessed the electoral process with a par-
ticular emphasis on compliance with regulations, laws, pro-
cedures and codes of conduct. The observers submitted re-
ports and the LSSA compiled and presented its observations 
to the Independent Electoral Commission. These reports are 
also available to the public.

• Once it is published, the LSSA’s election observation report 
can be viewed on the LSSA website at www.LSSA.org.za under 
the tag ‘Elections 2014: Election observers’ in the left naviga-
tion bar.

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za

Law Society of South Africa Co-chairperson,  
Max Boqwana right and Law Society of South Africa 
Chief Executive Officer, Nic Swart at the Independent 

Electoral Commission’s national Results Operation 
Centre in Pretoria, the evening of the Elections on  
7 May 2014, when the first results were declared.

LSSA reiterates support 
for Office of Public Protector

Law Society of South Africa Co-chairperson Max Boqwana (left), 
Public Protector Advocate Thuli Madonsela (centre), Law Society 
of South Africa Co-chariperson Ettienne Barnard (right), and Law 
Society of South Africa Chief Executive Officer Nic Swart (back).

Law Society of South Africa (LSSA) Co-chair-
persons Max Boqwana and Ettienne Barnard 
and CEO Nic Swart met with Public Protector 

Advocate Thuli Madonsela in May to reiterate the  
support of the LSSA and the attorneys’ profession 
for the work of the Office of the Public Protec-
tor.

The LSSA undertook to –  
• canvass attorneys to provide services to the 
Office of the Public Protector at reduced fees; 
• find attorneys to assist on a pro bono basis 
with specific cases identified by the Public Pro-
tector as requiring such assistance; and 
• provide relevant training for staff and trainees 
at the Office of the Public Protector.

The LSSA Co-chairpersons and the Public  
Protector agreed that both the institutions had 
a responsibility to support and protect the Con-
stitution and promote good governance.

Barbara Whittle, 
Communication Manager, Law Society of 

South Africa, 
e-mail: barbara@LSSA.org.za
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International Bar Association 2014 
Outstanding Woman Lawyer Award 

T
he International Bar Association 
(IBA) has awarded its 2014 Out-
standing Woman Lawyer Award 
to Zambian lawyer Dr Tukiya 

Kankasa-Mabula. The award is given in 
recognition of professional excellence, 
influencing other women to pursue ca-
reers in law and advancing opportunities 
for women within the legal profession. 
The award was presented at the 6th IBA 
World Women Lawyers’ Conference held 
in Paris from 8 to 9 May.

In a press release, Dr Kankasa-Mabula 
said: ‘I am overwhelmed and very hum-
bled to be the recipient of the 2014 IBA 
International Woman Lawyer Award. 
When I look at the list of previous re-
cipients of this prestigious award, what 
august company I find myself in! This 
has inspired me to do even more.’ She 
added that she was mindful that she was 
now a role model for many young wom-
en and that she endeavours to always 
conduct herself in a manner worthy of 
emulation. ‘The message I often impart 
to colleagues and younger lawyers is to 

Dr Tukiya Kankasa-Mabula has been 
presented with the International 

Bar Association’s 2014 Outstanding 
Woman Lawyer Award.

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za

T
he deadline for attorneys wishing to participate in 
this year’s National Wills Week is 20 June 2014. On-
line registration can be done on the LSSA website at 
www.LSSA.org.za. Alternatively, practitioners can 

contact their provincial law society for a registration form.
This year’s National Wills Week will be held from 15 to 19 

September.  Participating attorneys will be provided with free 
posters and flyers to publicise the firm’s participation. Provi-
sion is made on the posters and flyers for the firm’s contact 
details. PDF versions of posters and flyers can be provided 
so that the firm can use these electronically (e-mail contact@
LSSA.org.za).

Firms will be listed as participating firms at the provincial 
law society as well as on the database of participating firms 
on the LSSA website.

A national media campaign will be launched early in Au-
gust. All media and publicity material will invite members of 
the public to consult the LSSA/provincial law societies’ web-
sites or call the relevant provincial law society for the contact 
details of participating firms. In addition, parastatals, com-
panies, municipalities or public libraries wishing to arrange 
special will-drafting services for their members or staff will 
be given the list of participating firms in their areas. 

Register to draft free wills during 
National Wills Week: 

15 to 19 September 2014

never compromise our professional and 
personal integrity,’ she added. 

According to the press release, Dr 
Kankasa-Mabula is the deputy governor 
administration of the Bank of Zambia, a 
position she has held since 2007. Prior 
to her present role she held the position 
of Bank Secretary at the Bank of Zambia 
(1998 – 2007), which combined the func-
tions of general counsel, secretary to the 
board of directors and director in charge 
of public relations.

In October last year Dr Kankasa-Mab-
ula was appointed female independent 
editor of Zambia’s Draft National Consti-
tution and prior to that she held the po-
sition of a commissioner on the Zambia 
Law Development Commission where 
she contributed to the amendment of 
laws that disadvantaged women.

The IBA Outstanding International 
Woman Lawyer Award is given biennially 
and past recipients of the award include:
• 2012: Chief Olufolake Solanke, Nigeria. 
• 2010: Anne-Marie Hutchinson, Eng-
land.

• 2006: Dianna Kempe, Bermuda.
• 2003: Judge Navi Pillay, South Africa.
• 2001: Helvi Sipilä, Finland.

What is expected from participating  
attorneys?
• Basic wills will be drawn up free of charge.
• Attorneys should provide an explanation of the importance 
of having a properly and professionally drafted will to the 
client.
• Attorneys may not insist that they are appointed as the 
executor of the estate.
• Attorneys must give the client a copy of his or her will.
• Interviews with clients can be conducted at the attorney’s 
offices.
• Attorneys will not be expected to redraft or amend existing 
wills for free, nor will they be expected to draft complex wills 
involving trusts, etcetera. 

• A ‘Drafting a basic will: Step-by-step checklist’ is available 
from the LSSA. E-mail: contact@LSSA.org.za 

Barbara Whittle, 
Communication Manager, Law Society of South Africa, 

e-mail: barbara@LSSA.org.za
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2013 prize winners for 
best articles in De Rebus

D
urban attorney Brett Bentley 
(45) has won the 2013 Lexis-
Nexis Prize for Legal Practi-
tioners for the best article by 

a practising attorney published in De 
Rebus.

He has won the award for his article 
titled ‘Separating the baby and the bath 
water. Garnishee and emoluments at-
tachment orders’ published in 2013 
(Mar) DR 22. The article dealt with the 
emotive topic of emolument attachment 
orders (commonly called garnishee or-
ders), which in some instances have been 
abused and which in turn has resulted in 
a knee-jerk reaction of calling for their 
abolition without proper consideration 
of the alternatives open to judgment 
creditors. The article proposed a mid-
dle ground where emolument attach-
ment orders are maintained but the laws 
amended to afford debtors greater pro-
tection.

Mr Bentley has won an iPad and one 
year’s free access to his choice of five on-
line titles in his own personalised library 
of online law publications. 

Mr Bentley said that winning this prize 
was a ‘big surprise’ but a great honour 
to be awarded this prize in a magazine, 
which is the official journal of the attor-
neys’ profession.

Mr Bentley is the founder and senior 
attorney at Bentley Attorneys in Mount 
Edgecombe where he specialises in cred-
it law and debt recovery.

Meanwhile, Sandton candidate attor-
ney Ben Winks (28) has won the 2013 

Brett Bentley has won the 2013 
LexisNexis Prize for Legal Practition-
ers for the best article by a practis-
ing attorney published in De Rebus. 

Ben Winks has won the 2013 Juta 
Prize for Candidate Attorneys for 

the best article by a candidate attor-
ney published in De Rebus last year.

Juta Prize for Candidate Attorneys for 
his article titled ‘Expropriation – a mine-
field?’ published in 2013 (July) DR 44.  

In his article, Mr Winks provided a criti-
cal analysis of the Constitutional Court’s 
landmark judgment in Agri SA v Minis-
ter of Minerals and Energy 2013 (4) SA 1 
(CC), where the constitutionality of the 
Mineral and Petroleum Resources Devel-
opment Act 28 of 2002 was upheld.  The 
article argued that both the majority and 
minority judgments erred in finding that 
the wholesale transfer of mineral rights 
from private ownership to common her-
itage under state custodianship was not 
a limitation of the right to property in  
s 25 of the Constitution.

Mr Winks specialises in media and in-
formation law, as well as constitutional 

law and is currently an associate in the 
dispute resolution practice group at 
Webber Wentzel. 

Mr Winks said that he was delighted, 
not only because he regards the award 
as prestigious, but also because the 
prize will greatly assist him in under-
taking further research and writing. The 
prize was a 12-month single-user sub-
scription to the online Juta’s Essential 
Legal Practitioners Bundle valued at R 10 
380 or book vouchers valued at R 7 500 
which he opted for. 

Nomfundo Manyathi-Jele,  
nomfundo@derebus.org.za

The Drafting of Wills
By Ceris Field
Cape Town: Siber Ink
(2013) 1st edition
Price: R 380 (incl VAT)
217 pages (soft cover) 

Book announcements
Consumer Law Unlocked
By Elizabeth de Stadler
Cape Town: Siber Ink
(2013) 1st edition
Price: R 350 (incl VAT)
186 pages (soft cover) 
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People and practices
Compiled by Shireen Mahomed

Please note: Preference will 
be given to group photo-
graphs where there are a 
number of featured people 
from one firm in order to 
try and accommodate eve-
ryone.

Sefalafala Inc in 
Johannesburg has 
appointed Darren 
Stevens as an  
associate in the  
litigation depart-
ment.

Mason Inc in 
Pietermaritzburg 
has appointed Carl 
Johnson as a  
director. He spe-
cialises in general 
and criminal litiga-
tion and evictions.

Willem van Heerden 
formerly a  
director at Van 
Velden – Duffey Inc, 
has joined Van Wyk 
Fouchee Inc in Paarl 
as head of  
litigation.

ENS in Johannes-
burg has appointed 
Craig Saven as an 
executive in the 
banking and  
finance depart-
ment.

Liza Bagley

Venns Attorneys in Pietermaritzburg 
has appointed two new directors.

Kashi Reddy

q

The Attorneys Fidelity Fund offers bursaries to candidate
attorneys and practising attorneys for further study in all � elds
of law at South African Universities.

ARE YOU A PRACTISING ATTORNEY OR 
CANDIDATE ATTORNEY WISHING TO FURTHER 
YOUR STUDIES IN LAW IN 2015 AND 2016?

For more information or application forms for 2015, kindly contact:
The Operations Co-ordinator, The Attorneys Fidelity Fund, 
P O Box 3062, Cape Town 8000

Visit the Fund’s website at www.fi dfund.co.za or call Mr Shawn Africa 
at 021 424 4608 / 0711 or e-mail FurtherStudybursary@fi dfund.co.za 

Applications close on 15 August 2014.



DE REBUS – JUNE 2014

- 16 -

By 
Michal 
Johnson

Michal Johnson BA LLB (Rhodes) is 
an attorney at Hogan Lovells in Jo-
hannesburg.

q

Ubuntu in 
eviction cases 

PRACTICE NOTE

I
n the case of Resnick v Govern-
ment of the Republic of South Af-
rica and Another 2014 (2) SA 377 
(WCC) the Western Cape High 
Court considered the applicabil-
ity of ubuntu in the realm of evic-
tions. 

The case was brought on appeal fol-
lowing a decision by the court a quo that 
the unlawful occupiers of a property in 
Tamboerskloof, Cape Town, including 
the appellant, be evicted. The order of 
the court a quo was handed down on 29 
July 2011 and was to be carried out by 
the sheriff of the High Court some four 
months later on 1 November 2011. 

Section 4 of the Prevention of Illegal 
Eviction from and Unlawful Occupation 
of Land Act 19 of 1998 (PIE) was the fo-
cus of the appeal and more specifically 
subs 1, 2, 7 and 8, which read as follows:

‘(1) Notwithstanding anything to the 
contrary contained in any law or the 
common law, the provisions of this sec-
tion apply to proceedings by an owner 
or person in charge of land for the evic-
tion of an unlawful occupier. 

(2) At least 14 days before the hearing 
of the proceedings contemplated in sub-
section (1), the court must serve written 
and effective notice of the proceedings 
on the unlawful occupier and the mu-
nicipality having jurisdiction. 

…
(7) If an unlawful occupier has oc-

cupied the land in question for more 
than six months at the time when the 
proceedings are initiated, a court may 
grant an order for eviction if it is of the 
opinion that it is just and equitable to 
do so, after considering all the relevant 
circumstances, including, except where 
the land is sold in a sale of execution 
pursuant to a mortgage, whether land 
has been made available or can reason-
ably be made available by a municipality 
or other organ of state or another land 

owner for the relocation of the unlaw-
ful occupier, and including the rights 
and needs of the elderly, children, disa-
bled persons and households headed by 
women. 

(8) If the court is satisfied that all the 
requirements of this section have been 
complied with and that no valid defence 
has been raised by the unlawful occupier, 
it must grant an order for the eviction of 
the unlawful occupier, and determine –

(a) a just and equitable date on which 
the unlawful occupier must vacate the 
land under the circumstances; and

(b) the date on which an eviction order 
may be carried out if the unlawful occu-
pier has not vacated the land on the date 
contemplated in paragraph (a).’

As the first inquiry to be made in terms 
of this section is whether the occupier is 
an unlawful occupier, the court consid-
ered the appellant’s argument that she 
was not an unlawful occupier by virtue 
of holding tacit consent. The court fol-
lowing consideration of the judgments 
of Yacoob J and Moseneke DCJ in Resi-
dents of Joe Slovo Community, Western 
Cape v Thubelisha Homes and Others 
(Centre on Housing Rights and Evictions 
and Another, Amici Curiae) 2010 (3) SA 
454 (CC) found that there was no tacit 
consent and the appellant fell within the 
definition of unlawful occupier as con-
tained in the Act. 

Following the finding in respect of the 
first inquiry the court turned to the sec-
ond inquiry, namely whether, after con-
sidering all relevant circumstances, it 
would be just and equitable to grant an 
eviction order. It was at this point that 
the court turned its attention to the prin-
ciple of ubuntu. 

Relying on Port Elizabeth Municipality 
v Various Occupiers 2005 (1) SA 217 (CC) 
the court said that there is no doubt that 
the interests of the occupier must be 
balanced by those interests of the land 

owner, but that in doing so significant 
consideration must be given to princi-
ples such as ‘good neighbourliness and 
shared concern’, ‘ubuntu’ as highlighted 
by Sachs J in the Port Elizabeth Munici-
pality judgment. 

Prior to considering the application of 
ubuntu the full Bench considered what 
ubuntu entails. In this judgment Davis J 
and Fortuin J describe ubuntu as pro-
moting notions of ‘humanity, of human 
beings who recognise the “other”, of 
values of solidarity, compassion and re-
spect for human dignity’. These descrip-
tions ring true of what has been said of 
ubuntu by the Constitutional Court in 
matters such as S v Makwanyane and 
Another 1995 (3) SA 391. The court also 
carefully considered what is required in 
order to give effect to these principles in 
a manner that does not allow unlawful 
conduct to be condoned. 

The court found that the eviction was 
justified on consideration of the nature 
of the occupation and the purpose for 
which the property was to be used as 
weighed against the appellant’s attempts 
to provide for herself and her children, 
the steps taken by her to obtain an in-
come, and her health.

In order to apply the principles of 
ubuntu the court found that it would be 
just and equitable for the appellant to 
be given a substantial amount of time to 
find alternative accommodation, which 
in this instance equated to six months 
from the date of the court order. 
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PRACTICE MANAGEMENT

By 
Simthandile 
Kholelwa 
Myemane

Are you losing money 
through EFTs?

A
ttorneys must be 
aware of the risks, 
v ulneabilities and 
control consid-
erations around 

Eletronic Funds Transfers. 
A practitioner that does not 
anticipate fraud happening 
through EFT payments may 
find himself or herself out of 
business. Payments through 
EFTs are identified as high-
risk areas within attorneys’ 
practices as a result of lim-
ited and/or cumbersome con-
trols.

An EFT is the electronic ex-
change or transfer of money 
from one account to another, 
either within a single finan-
cial institution or across 
multiple institutions through 
computer-based systems. In 
an attorney’s firm, EFT pay-
ments include transfers from 
trust account to business ac-
count and vice versa.

Historically, payments were 
effected through issuance of 
cheques. However, with tech-
nological advancements, the 
use of EFT payments has and 
continues to grow tremen-
dously, and is beginning to 
overtake cheque payments. 
The legal fraternity is also 
following suite and engages 
in many EFT payments. Al-
though there are advantages 
associated with EFT pay-
ments, there are also risks 
that go with them. This ar-
ticle seeks to address these 
risks in order to assist and 
guide practising attorneys of 
potential pitfalls. 

Here are some of the ad-
vantages of paying through 
EFTs:
• The payee receives money 
faster (between one and three 
days) compared to issuance 
of a cheque, which takes be-
tween five to seven days to 
clear.

and risks they are exposed to. Once this is defined, they can 
then put plans in place and follow those plans with actions.

As with any other payment system, attorneys should look 
out for the following risks and take the necessary precaution-
ary measures:

• It is less expensive to pay by 
EFT than paying by cheque.
• There are minimal admin-
istration duties such as ap-
plications for new cheque 
books, as well as less station-
ery as there are no cheque 
books to hold.
• There are no risks of replica 
cheque books being fraudu-
lently produced and pay-
ments effected through the 
practitioner’s account.
• EFT payments effected in a 
controlled environment are 
safer than cheque issuance, 
as there is no risk of a cheque 
being lost in the mail.
• There is no risk of staff 
members writing out unau-
thorised payments and forg-
ing signatures.
• The payment system out-
rightly refuses to effect pay-
ment if funds in the account 
are insufficient. 
• The banking system gen-
erates and maintains proof 
of payment that assists in 
resolving disputes that may 
arise.

However, risks are always 
prevalent where there is flow 
of money. Risk can be seen as 
the probability that a hazard 
will turn into a disaster. Taken 
separately vulnerability and 
hazards are not dangerous, 
but if they come together, 
they become a risk or a prob-
ability that a disaster will 
happen. It is possible to pre-
vent and mitigate disasters 
from occurring. This refers 
to actions that a practitioner 
can take to make sure that a 
disaster does not happen or, 
if it does happen, that it does 
not cause as much harm as 
it could. Practitioners should 
recognise that in order for 
them to put the necessary 
prevention and mitigation 
measures in place, they first 
need to know which hazards 

Risk  
elements

Precautionary  
measure

Invalid payments 
may be made 
and/or payments 
made to incorrect 
accounts.

• Develop finance policies that contain 
prescripts on EFT payments.

• Have properly defined payment req-
uisition, authorisation and release pro-
cesses. 

• Ensure sufficient segregation of du-
ties. The person requesting payment 
should be different from that/those 
releasing the payment. An example of 
such a process could be as follows (this 
will depend on the size of the practice) –

– one person may request payment 
through completion of a requisition;
the next person may authorise the 
requisition;
– the next one may request payment;
– the next may approve/authorise 
payment; and 
– the last person/persons may re-
lease payment. 

Where it is not practical to have all these 
check points due to the size of the prac-
tice, the practitioner bears more burden 
to ensure that fraud does not occur. It 
should also be borne in mind that the 
controls put in place should not be so 
cumbersome that they affect the smooth 
running of the practice.

• The person responsible for releasing 
payments should satisfy himself or her-
self of the correctness of the payee’s 
banking details provided. Care should 
be taken by practitioners to ensure that 
they thoroughly check the account num-
ber to be paid as the payment system 
recognises an account number and not 
an account name. This means that the 
same account number can be paid with 
different account names.
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PRIME 
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SPACE 

AVAILABLE 
IN 

SANDTON

Size: 

250m2/ 950m2

Address: 

8 Melville 

Road, Illovo, 

Sandton

Contact: 

Julie 

010 594 5017 

or 

julie@fhinc.co.za

Risk  
elements

Precautionary  
measure

Invalid payments may 
be made and/or pay-
ments made to incor-
rect accounts.

• In cases where the payee provided the banking details 
through an e-mail, the person releasing the payment 
should ensure that they have sight of the original e-mail 
from the payee and not a forwarded or reply message as 
the details could have been altered. 

• In cases where payment is triggered by an invoice from 
a service provider, the banking details provided in the 
payment requisition must be verified against those pro-
vided in the invoice.

• The source documents that trigger the payment should 
always be verified or reviewed before a payment is re-
leased.

• In medium-sized to large practices, payments should 
be released by at least two people at two different levels.

• Everyone involved in the payment chain should satisfy 
themselves of the correctness of the payment details and 
not rely on the next or previous person to check, as the 
payment may end up not being checked by anyone and 
processed.

EFT payment system 
may not be adequately 
secured.

• Have designated computer terminals for EFT payments.

• Restrict access to the EFT system to authorised per-
sonnel only through the use of individualised passwords. 
Access codes should never be shared by two or more per-
sonnel. 

• Where one-time-pin security is possible, this should be 
implemented so that the trust account partner is aware 
of all potential changes to payment information and the 
actual payments effected.

• Immediately revoke access rights for persons that ter-
minate their services either through resignation, retire-
ment, ill-health, etcetera.

Insufficient audit trail 
for payments.

• The various rules issued by the law societies and the 
draft uniform rules advocate for maintenance of account-
ing records for a period of five years. Source and all other 
supporting documents should also be maintained for the 
same period as the accounting records that they support. 
Invoices and any other payments records, namely, pay-
ment requisitions and proof of payments should always 
be maintained as source and/or supporting documents.

There is no single solution to a challenge and practitioners are urged to consider 
their environments carefully before applying any precautionary measures.

Practitioners who put controls in place are more likely to thrive in business 
than those who allow risks or disasters to manifest themselves. 

Be in charge of your practice and ensure that you can account for each and every 
cent that leaves your account.



New trends facing  
lawyers

By 
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T
here are various trends af-
fecting the legal industry 
today. An awareness of the 
changing trends and forces 
is of critical importance be-
cause due to the increased 

competition levels, law firms will have 
to be more strategically minded, and 
be more aware of their competitive ad-
vantage and differentiation, so that they 
may clearly convey the benefits they 
offer to clients and potential clients. 
Should a firm fail to do this, it will be 
outperformed by the competition, and 
start a backward slide that may lead to 
eventual closure.

For the purpose of this article, the 
following trends that impact law firms 
and the way they do business, have been 
identified and will be discussed – the in-
creased use of technology, globalisation 
and its effects, and lastly, the economic 
climate. This list is not exhaustive, but 
contains merely some of the most im-
portant trends. 

Technology
This trend is anticipated to have the big-
gest effect on law firms in general, and 
includes the following:
• Availability of online legal resources.
• The ability to consult with clients us-
ing some form of video-conferencing, for 
example Skype.
• Increased usage of cloud computing by 
law firms, lessening the need for staff to 
sit in a physical office.
• The ability to store client files and firm 
records electronically and to obtain ac-
cess to these documents remotely from 
anywhere in the world.
• Increased availability and use of big 
data – as an example, there is a company 
that uses data mining to develop a prod-
uct to analyse a given set of facts accord-
ing to decided cases in order to predict 
the probability of winning the case.
• Legal work is being deconstructed 
into component parts by using tools 
like knowledge management software, 
artificial intelligence and document re-
view technologies, with each component 
being valued differently. Furthermore, 
these components are no longer neces-
sarily being performed by attorneys. 

The use of knowledge management 
systems (managing knowledge in a firm 
so that everyone has access to it, for ex-
ample, by the use of precedents), artifi-
cial intelligence to sort through massive 
databases to obtain relevant information, 
as well as proper document management 
systems to ensure that electronic docu-
ments are properly stored and easy to re-
trieve, are gaining popularity overseas (P 
Hall ‘I’ve looked at fees from both sides 
now: A perspective on market-valued 
pricing for legal services’ (2012)  39 Wil-
liam Mitchell Law Review  at 154.) 

The concept of ‘quantitative legal pre-
diction’ is particularly fascinating. Ex-
isting data is analysed to answer such 
questions as what an acceptable fee 
would be for certain services, what the 
likely outcome of a specific set of facts 
would be and what the risks in specific 
litigation could be (Hall op cit). Firms like 
Neota Logic (www.neotalogic.com), Ty-
metrix (www.tymetrix.com) and Recom-
mind (www.recommind.com) all offer 
solutions in this field. In my view, even 
though this field is still in its infancy, its 
impact will be large, and firms need to 
plan accordingly, in order to take advan-
tage of its benefits as quickly as possible.

Author Richard Susskind in his book 
Tomorrow’s Lawyers 1ed (United King-
dom: Oxford University Press 2013) is of 
the view that the challenge to the legal 
profession as far as the use of technol-
ogy is concerned, is not to use it to auto-
mate current inefficient practices, but to 
rather use technology in order to prac-
tise law in ways that could not have been 
done in the past.

It is, therefore, of cardinal importance 
that law firms embrace technology and 
use it to render services to their clients 
in new, innovate ways, so as to improve 
the delivery of legal services. 

Globalisation
The second major trend affecting law 
firms is the increased globalisation of 
their clients. A partial enabler of law 
firms’ ability to offer increased global 
services to their clients is the fact that 
the growing use of technology has 
shrunk geographic distances. 

It is common knowledge that firms are 
competing more and more in the global 
arena. With their clients becoming more 
globally active, law firms also have to 
spread their wings and start practising 
on a more global scale. Author FS Ury 
puts it very well in an article published in 
2011 when he says: ‘A law firm’s world is 
no longer limited to just the county or 
city where the office is located’ (FS Ury 
‘Atticus Finch and the future of the legal 
profession’ (2011) 18 Southwestern Jour-
nal of International Law at 225).

As an answer to this requirement to 
be more globally active, there has been 
an increase in cross-border mergers be-
tween law firms, as well as an increase in 
the number of offices opened by United 
States (US) law firms in foreign locations. 

Another result of the increasing glo-
balisation of the legal industry, is the 
phenomenon of ‘legal process outsourc-
ing’ (LPO). LPO is the obtaining of legal 
services from an outside law firm or 
legal support services company. Cur-
rently, according to a 2013 report by Alt-
man Weil, 7,7% of US law firms surveyed 
outsourced legal work. This is up from 
a figure of 3,7% in 2010 (TS Clay ‘Law 

firms in transition’ 2013 Altman Weil 
Report (www.altmanweil.com/dir_docs/
resource/2d831a80-8156-4947-9f0f-
1d97eec632a5_document.pdf, accessed 
9-5-2014)). 

Any firm that has clients operating 
beyond South Africa’s borders should, 
therefore, have a strategic plan that in-
cludes a focus on internationalisation. 
Without such a focus, the firm will prob-
ably lose clients to a firm that has start-
ed making progress towards servicing 
the clients’ international needs. 

Economic trends
Any business operating in South Africa, 
law firms included, are first and fore-
most influenced by the economic trends 
existing in the country at the time. Dif-
ferent industries are impacted differ-
ently, and even different sectors of an 
industry may be impacted in different 
ways.

Globally, the legal industry is still feel-
ing the effects of the 2008 financial cri-
sis. After the financial crisis, law firms 
were under pressure not only with fees 
they charged, but other market forces 
started to play a role, forcing various far-
reaching changes on the legal industry. 
Some of these market forces include:
• Increased availability of information 
about law firms, their service offering, 
clients and financial information.
• The increased commodisation of legal 
services.
• Increased use of enabling technology, 
which levelled the playing field between 
large and small law firms.
• New forms of competition by non-
traditional lawyers starting to offer le-
gal services, for example banks drafting 
wills.

‘Due to the  
increased  

competition  
levels, law 

firms will have 
to be more  

strategically 
minded, and 

be more aware 
of their  

competitive  
advantage’ 

FEATURE
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• The increased role of corporate in-house 
legal advisers.
• Increasing globalisation has forced law 
firms to be able to assist clients with 
problems on a global scale.

Mr Susskind calls this the ‘more-for-
less’ challenge: Law firms are under 
pressure to deliver more services at less 
cost. This has resulted in a ‘buyer’s mar-
ket’ where clients have more power to 
negotiate fees, which tends to increase 
the levels of competition between firms 
(Susskind op cit).

It is no use arguing that the legal pro-
fession is different, and therefore some-
how immune to these market forces. I 
admit that, as a profession, legal practice 
is subject to certain unique and specific 
ethical duties, regulation and restraints, 
but the industry itself is still subject to 
the same economic forces as any other 
industry. 

In South Africa, the trend pertaining to 
the general financial climate is not much 
different to that being felt in other juris-
dictions. As shown above in figure 1, the 
effect of the 2008 financial crisis is still 
being felt by law firms, albeit in differ-
ent ways, depending on the area of law 
in which the firm operates. 

Figure 1 above contains a summary of 
data obtained from Statistics South Africa 
for the period January 2005 to June 
2013, relating to the number of sum-

monses issued for debt (green line), to-
tal insolvencies recorded (red line) and 
the country’s quarterly GDP figures (blue 
line). The linear trend lines show two in-
teresting patterns: As the GDP declined 
over the period from 2005 to 2013, the 
number of insolvencies increased, with 
a major spike shortly after the finan-
cial crisis, during 2009 – 2010. On the 
other hand, as GDP declined, the num-
ber of summonses issued for debt also 
declined.

It is also interesting to note that, de-
spite a peak in the number of summons-
es for debt during and after the crisis 
(in 2009), litigation work declined from 
there. This effect seems generally to 
have been felt by most legal practition-
ers.

From a strategic point of view, this 
means that firms should take into ac-
count the current economic climate in 
which they operate, but also the climate 
which they foresee over the medium 
term, and position themselves in such a 
way that they can maintain income lev-
els, whatever the state of the economy. 
This of course, may be easier said than 
done, but it is this aspect, in my view, 
that will differentiate good law firms 
from those that are merely surviving.

Conclusion
Clearly there are various trends and fac-

tors influencing the legal industry at this 
stage. Firms should be aware of these 
trends so as to meet them properly in 
order to ensure their continued growth.

More importantly, however, firms 
should continuously be aware of new 
trends influencing legal practice, so that 
they can timeously prepare for such 
changes and position themselves accord-
ingly. Only if this is done consistently, 
can firms continue to grow and prosper. 

• See also ‘A closer look at legal process 
outsourcing in South Africa’ 2011 (Nov) 
DR 18 and ‘Knowledge management is 
power’ 2013 (May) DR 16. 

Figure 1: South African economic figures 2005 – 2013.

Insolvencies (100s)

Linear (Insolvencies (100s))

Total summonses for debt (10 000s)

Linear (Total summonses for debt (10 000s))

GDP Constant 2005 prices (quarterly)

Linear (GDP Constant 2005 prices (quarterly))
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Protecting Traditional Knowledge

By 
Xoliswa 
Mpanza

T
he issue of traditional knowl-
edge and how it should be 
protected is important and 
currently a concern through-
out the world. The protec-

tion of traditional knowledge through 
the intellectual property regime carries 
out the essential function of preventing 
third parties from exploiting this knowl-
edge for profit. However, this regime is 
not only unavailable to most traditional 
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knowledge holders, but it also does not 
necessarily guarantee the preservation 
of the knowledge.

What is traditional  
knowledge? 
The World Intellectual Property Organi-
sation (WIPO) report on ‘Traditional 
knowledge – operational terms and 
definitions’ (2002) defines ‘traditional 
knowledge’ as being, ‘tradition-based 

literary, artistic or scientific works; per-
formances; inventions; scientific dis-
coveries; designs; marks; names and 
symbols; undisclosed information; and 
all other based innovations and crea-
tions resulting from intellectual activ-
ity in the industrial, scientific, literary 
or artistic fields’ (‘WIPO/GRTKF/IC/3/9’ 
www.wipo.int/edocs/mdocs/tk/en/
wipo_grtkf_ic_3/wipo_grtkf_ic_3_9.pdf, 
accessed 14-5-2014). 

FEATURE
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severely criticised the IPLA Bill, which 
seeks to introduce a special form of 
protection for traditional knowledge 
into each of the trade marks, copy-
right, designs and performance protec-
tion Acts. Professor Dean is of the view 
that if some form of special protection 
for traditional knowledge is required, 
this should be provided in a sui generis 
statute that is customised to meet the 
requirements as well as characteristics 
of the subject matter to be protected. 
He further states that the protection, 
which the Department of Trade and In-
dustry is seeking to achieve, cannot be 
achieved by amending the existing intel-
lectual property statutes without doing 
serious damage to the basic doctrine of 
such statutes (O Dean ‘Breaking with tra-
dition’ 12-12-2012 www.bizcommunity.
com/Article/196/546/86970.html, ac-
cessed 14-5-2014). 

This is because specialised protection 
for traditional knowledge is not compat-
ible with the fundamental principles of 
intellectual property law as embodied 
in such statutes. As a result, the desired 
objective, which is the protection of tra-
ditional knowledge, cannot be achieved.

Prof Dean is of the opinion that the 
IPLA Bill is extremely poor legislation 
and is indeed practically ‘unworkable’. 
One of his criticisms is that he does 
not believe that any traditional work 
can meet the requirement of ‘original-
ity’ for copyright and consequently that 
copyright can subsist in any such work 
(O Dean ‘Golden Oldies? Gallo Music v 
Sting Music’ 18-5-2012 http://blogs.sun.
ac.za/iplaw/2012/05/18/golden-oldies-
gallo-music-v-sting-music/, accessed 14-
5-2014).  

Despite these criticisms, there is sup-
port for the view that, if traditional 
knowledge should be protected, then 
this should be done through a sui gen-
eris statute. It is argued that a sui gen-
eris statute must be drafted specifically 
to meet the special requirements of 
traditional knowledge and that the in-
tellectual property statutes, which are 
currently in place should not be ‘adulter-
ated’ (O Dean ‘Inside Views: From South 
Africa – Keeping Traditional Knowledge 
Traditional’ 7-12-2012 www.ip-watch.
org/2012/12/07/from-south-africa-
keeping-traditional-knowledge-tradition-
al-2/, accessed 14-5-2014).

However, the Portfolio Committee still 
maintains that the IPLA Bill has been ap-
propriately passed. It raises various ar-
guments as to why it believes that the Bill 
is in fact effective and sufficient for the 
protection of traditional knowledge. One 
of these arguments is that the commit-
tee believes that sui generis protection 
for traditional knowledge is not appro-
priate because it still would not prevent 
‘poaching’ of traditional knowledge by 
means of the existing intellectual prop-
erty system.

The Protection of  
Traditional Knowledge Bill, 
2013
The new sui generis Protection of Tra-
ditional Knowledge Bill (the PTK Bill), 
which was drafted by the Prof Dean, was 
tabled in Parliament by Dr Wilmot James 
in 2013. The new Bill, if it becomes law, is 
said to introduce a pioneering approach 
to the protection of indigenous works in 
a way that benefits South Africa’s status 
as a leader of the international intellec-
tual property community. Also, the PTK 
Bill is intended to establish a traditional 
knowledge system that will be able to 
stand firmly on its own, unrestricted by 
the interference from its ‘ill fitting cous-
ins’, namely the intellectual property 
statutes that the earlier IPLA Bill drafted 
by the Department of Trade and Indus-
try sought to amend for this purpose.

The PTK Bill, if passed, is believed to 
be capable of establishing a specially 
made traditional knowledge system, 
customised to the unique and widely di-
vergent demographic of the South Afri-
can population and capable of actually 
protecting traditional knowledge and 
financially benefitting the indigenous 
communities from whence it hails. In 
this regard, it needs to be noted that the 
Government’s Bill was and is still met 
with the most serious objection possible 
to its proposed legislation – namely that 
the foremost intellectual property prac-
titioners in South Africa have found it 
entirely impracticable and have resolved 
to advise their clients to ignore it (if it 
is to become law) and, where necessary, 
bypass its limping application with the 
law of contract.

Dean points out that generally, there 
are various views on the protection of 
traditional knowledge. He refers to what 
he describes as the ‘left wing’, which 
consists of those who are of the view 
that the existing intellectual property 
laws give adequate protection, to the de-
gree necessary, to traditional knowledge 
and therefore feel that no special pro-
tection is required. Dean states that in 
the centre, there are those who hold the 
view that the existing laws are adequate, 
but provision can and should be made 
to ensure that where rights are claimed 
in property by a third party (eg, the reg-
istration of a patent), the rights of tra-
ditional communities to continue using 
their traditional knowledge undisturbed 
should be entrenched. This is called ‘de-
fensive protection’. He then refers to 
what he calls the ‘right wing’, consisting 
of those who believe that some form of 
special protection for traditional knowl-
edge, so called ‘positive protection’, may 
be appropriate but that such protection 
should be in customised sui generis leg-
islation. Lastly, he explains that the so 
called far ‘right wing’ includes those 

In the article titled: ‘The Uneasy Case 
for Intellectual Property Rights in Tra-
ditional Knowledge’ (2009) 27 Cardozo 
Arts and Entertainment Law Journal 37, 
Munzer and Raustiala point out that 
there is a broader description that ap-
plies to traditional knowledge. They 
state that traditional knowledge fully 
and carefully defined is the ‘understand-
ing or skill, which is typically possessed 
by indigenous peoples and whose exist-
ence typically predates colonial contact 
(typically with the West), that relates 
to medical remedies, plant and animal 
products, technologies, and cultural ex-
pressions’ (at 48). They also go on to de-
fine the term ‘cultural expressions’ as in-
cluding ‘religious rituals, sacred objects, 
rites of passage, songs, dances, myths, 
stories, and folklore generally. These 
forms of knowledge and cultural expres-
sions are rarely frozen in time. Generally 
they evolve over decades and centuries’ 
(at 48).

In the article, ‘Welcome to Traditional 
Knowledge Online’, the authors point 
out that in order to establish the differ-
ent aspects of traditional knowledge, 
it is important to distinguish between 
traditional knowledge and indigenous 
knowledge. Traditional knowledge is 
said to be more of a ‘broad term refer-
ring to knowledge systems, encompass-
ing a wide variety of areas, held by tra-
ditional groups or communities or to 
knowledge acquired in a non-systemic 
way,’ (E Blanco and J Razzaque Globali-
sation and Natural Resources Law: Chal-
lenges, Key Issues and Perspectives (UK: 
Edward Elgar Publishing 2011)).  

The Draft Intellectual  
Property Laws Amendment 
Bill, 2007
The issue of the protection of traditional 
knowledge is also a matter of concern 
to the South African government. The 
Department of Trade and Industry de-
veloped the policy framework for the 
protection of indigenous traditional 
knowledge through the Intellectual Prop-
erty System, which was drafted in 2007 
as well as the Draft Intellectual Property 
Laws Amendment Bill of 2007 (the IPLA 
Bill). The IPLA Bill sought to amend vari-
ous Acts, which are currently in place. 

The policy document explains the 
purpose of the IPLA Bill as, ‘to create a 
guide for the recognition, understand-
ing, integration and promotion of South 
Africa’s wealth of indigenous knowledge 
resources. … [T]he protection of Indig-
enous Knowledge, and the holders of 
such knowledge, against exploitation. … 
[E]nsuring that communities receive fair 
and sustained recognition and, where 
appropriate, financial remuneration for 
the use of this knowledge’ (IPLA Bill). 

Stellenbosch Chair of Intellectual 
Property Law Professor Owen Dean has 
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who favour amending existing intellec-
tual property laws so as to allow special 
protection for traditional knowledge.

Draft National Policy on 
Intellectual Property, 2013
The new policy document entitled the 
Draft National Policy on Intellectual 
Property has been drafted by the Depart-
ment of Trade and Industry in August 
2013. The objectives of the Policy are 
namely to –
• complement other progressive eco-
nomic national policies; 
• encourage co-ordination within all 
spheres of government; 
• encourage the intellectual property 
policy to interface with all sectors of the 
economy; and 
• influence regional and international 
formulation of treaties to be in the best 
interests of South Africa. 

The department suggests that the 
recommendations made within the pol-
icy should be categorised into long- and 
short-term goals, which need to be im-
plemented. It also suggests that imme-
diate legislation should be developed 
while developing negotiating strategies 

in international trade relations in the 
interim. Lastly, it suggests that for the 
long term, South Africa needs to con-
vince international and regional non-
governmental organisations and civil so-
ciety to support its vision in the various 
areas of intellectual property. The policy 
was published on the 4 September 2013 
in the Government Gazette in order to al-
low persons in the public to submit their 
written comments. 

Conclusion 
It is clear that traditional knowledge 
should be protected in order to allow 
indigenous people to use and/or exploit 
their own knowledge. The protection of 
traditional knowledge will also prevent 
unauthorised people from exploiting 
this knowledge. The main issue, there-
fore, is how to protect such knowledge. 
Should the protection be provided by 
redrafting the existing laws or by the 
introduction of specific legislation (sui 
generis)? Government has suggested 
that the existing laws be amended, how-
ever, this appears to not be appropriate 
or even workable. A far preferable so-
lution therefore would be to introduce 
specific legislation that focuses on tra-

ditional knowledge as a species of intel-
lectual property, which is deserving of 
its own protection. A sui generis Bill has 
been drafted by Prof Dean. In my view, 
the PTK Bill serves as an excellent alter-
native to the previous Government Bill. 
The most important factor about this Bill 
is that it not only recognises, but incor-
porates the sui generis approach towards 
the protection of traditional knowledge. 
The PTK Bill provides, ‘adequate; finan-
cially viable; and legally enforceable 
protection for Traditional Knowledge 
that will provide sui generis (of its own 
kind) protection for Traditional Knowl-
edge’ (‘Member of Parliament, Dr. Wil-
mot James, Submits New Protection 
of Traditional Knowledge Bill’ (http://
natural-justice.blogspot.com/2013/04/
member-of-parliament-dr-wilmot-james.
html, accessed 14-5-2014).
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mal Abuse and Youth Violence’ (2001) 
Juvenile Justice Bulletin at 1). People who 
commit a single known act of animal 
abuse are more likely to commit other 
criminal offences than non-abusers. Ani-
mal abusers are 5,3 times more likely to 
have a violent criminal record than non-
abusers (A Arluke, J Levin, and F Ascione 
‘The Relationship of Animal Abuse to 
Violence and Other Forms of Antisocial 
Behaviour’ (1999) 14 Journal of Interper-
sonal Violence  963). 

Current evidence does show that ani-
mal mistreatment by youths is linked 
with general criminality, interpersonal 
violence and gang-related activities. Of-
fenders in the United States who have 
been charged with animal abuse are 
more likely to carry and use firearms 
in the commission of other offences 
and commit acts of violence towards 

other humans (J Maher and H Pierpoint 
‘Friends, Status Symbols And Weapons: 
The Use of Dogs by Youth Groups and 
Youth Gangs’ (2011) 55 Crime, Law and 
Social Change  405). Abuse of animals 
for fun by youths is a statistically signifi-
cant predictor for interpersonal violence 
as adults. Other research into the link 
between animal abuse and human vio-
lence has shown that animal abusers are 
four times more likely to commit prop-
erty offences and five times more likely 
to commit violent offences. According 
to Arluke, Levine and Ascione (op cit), 
animal abusers are more likely to com-
mit other offences such as drug-related 
offences, disorderly behaviour, property 
offences and other antisocial acts than 
people with no history of animal abuse.

Animal abuse appears in offences such 
as domestic violence, where pets of the 
victim can be injured or killed. There is a 
significant association between domestic 
violence and animal abuse to the extent 
that animal abuse is regarded as an in-

A
nimal abuse has become in-
creasingly recognised as a 
serious crime, as well as an 
indicator of human-directed 
violence (A Campbell ‘The 

Admissibility of Evidence of Animal 
Abuse in Criminal Trials for Child and 
Domestic Abuse’ (2002) 43(2) Boston Col-
lege Law Review 463).

Recently there have been a few cases 
of judicial responses to animal cruelty 
and abuse in the South African media. 
Public sentiment often runs very high 
over cases involving animals. A story 
that was discussed on social media re-
fers to a magistrate who allegedly stated 
that people care more for animals than 
for humans when passing a light sen-
tence for dog fighting.

The purpose of this article is to pro-
vide a brief overview of the literature 
on the link between animal cruelty and 
criminal behaviour, illustrating that 
dealing appropriately with animal cru-
elty offences is a necessary part of ad-
dressing problem human behaviour. It is 
a specious argument that one must care 
either for humans or for animals, but not 
for both. As the literature in this article 
will show, the fates of both humans and 
animals are inextricably intertwined, and 
that this understanding should inform 
investigative, judicial and prosecutorial 
responses to such offences. 

Legislation
Animal mistreatment is dealt with in 
terms of the Animals Protection Act 71 
of 1962 (the Act). People found guilty of 
contravening the Act are liable on con-
viction to a fine or incarceration for a 
maximum of 12 months. Civil orders for 
damages up to R 5 000 can also be made 
in terms of the Act.  The Act specifies the 
various actions that constitute animal 
abuse and mistreatment, which range 
from the causing of pain, injury or suf-
fering of an animal, to dog fighting and 
keeping an animal in unsuitable condi-
tions without adequate medical care, wa-
ter, light and food. 

The links between human 
behaviour and animal  
cruelty and abuse
A strong connection exists between ani-
mal mistreatment and human violence 
(C Hensley and SE Tallichet ‘Childhood 
and Adolescent Animal Cruelty Meth-
ods and Their Possible Link to Adult 
Violent Crimes’ (2009)  24 Journal of 
Interpersonal Violence 147 and F Ortiz 
‘Making The Dogman Heel: Recommen-
dations For Improving The Effectiveness 
Of Dogfighting Laws’ (2010) 3 Stanford 
Journal of Animal Law and Policy 1). The 
presence of abusive behaviour towards 
animals is a characteristic of one in four 
violent adult offenders (FR Ascione ‘Ani-

‘People who 
commit a single 

known act of 
animal abuse 

are more likely 
to commit other 

criminal  
offences than 
non-abusers. ’

dicator of potential domestic violence in 
the home (KL Thompson and E Gullone 
‘Promotion of Empathy and Prosocial Be-
haviour in Children through Human Edu-
cation’ (2003) 38(3) Australian Psycholo-
gist at 175, as well as Campbell op cit). In 
studies of women at a domestic violence 
shelter, 71% of women who owned pets 
reported that the pet had been a target 
of violence by the abuser. Thirty-three 
percent of women whose pets had been 
abused also reported that their chil-
dren had been abused (Ascione op cit). 
A study on abused children indicated 
that 60% of the cases involved animal as 
well as child abuse, the figure escalating 
to 88% when child abuse was physical 
(D Atwood-Harvey ‘From Touchstone to 
Tombstone: Children’s Experiences with 
the Abuse of their Beloved Pets’ (2007) 
31 November Humanity & Society 379). 
According to Flynn, efforts to reduce 
animal mistreatment and cruelty are 
likely to reduce tolerance for interper-
sonal violence in communities, which, in 
turn, may reduce interpersonal violence 
against women and children (Thompson 
and Gullone, 2003 (op cit)).

Animal abuse not only inhibits the de-
velopment of empathy and is more likely 
to lead to interpersonal violence; it also 
is strongly connected with attitudes, val-
ues and beliefs supporting interpersonal 
violence. This relationship exists for 
both sexes, although males are almost 
four times more likely to abuse animals 
than females (CP Flynn ‘Animal Abuse 
in Childhood and Later Support for In-
terpersonal Violence in Families’ (1999) 
7(2) Society and Animals 161).  Simply 
witnessing animal mistreatment and 
abuse at a young age increases the risk 
of not only perpetuating animal abuse 
oneself, but also engaging in delinquent 
behaviour (BC Henry ‘Exposure to Ani-
mal Abuse and Group Context: Two Fac-
tors Affecting Participation in Animal 
Abuse’ 2004 17(4) Anthrozoos 290 and 
KL Thompson and E Gullone ‘An Investi-
gation into the Association between the 
Witnessing of Animal Abuse and Adoles-
cents’ Behavior toward Animals’ (2006) 
14(3) Society & Animals 221). This effect 
is heightened when the animal abuse is 
perpetrated by someone with whom the 
witness has an emotional connection, 
such as a parent, sibling or peer (Thomp-
son and Gullone (2006) op cit).

Accurately identifying and appro-
priately responding to animal abuse in 
young children not only allows for early 
interventions, but may also act as a pre-
dictor of long-term behavioural prob-
lems in individual cases (FR Ascione, ME 
Kaufmann and S Brooks ‘Animal Abuse 
and Developmental Psychopathology: 
Recent Research, Programmatic, and 
Therapeutic Issues and Challenges for 
the Future’ In: A FINE (ed) Handbook on 
Animal-Assisted Therapy: Theoretical 

FEATURE
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Foundations and Guidelines for Practice 
(United Kingdom: Academic Press 2000)  
325). L Merz-Perez et al cautions against 
dismissing animal mistreatment and 
abuse as petty offences, and states that 
each act of violence towards an animal 
should be thoroughly investigated as a 
potential precursor of human violence 
(L Merz-Perez, KM Heide, and IJ Silver-
man ‘Childhood Cruelty to Animals and 
Subsequent Violence against Humans’ 
(2001) 45 International Journal of Of-
fender Therapy and Comparative Crimi-
nology 556). 

In addition to perpetrators of animal 
abuse, passive bystanders or witnesses 
of animal abuse have been shown to dem-
onstrate behaviours, values and beliefs 
similar to passive bystanders/witnesses 
of human violence (A Arluke ‘Bystander 
Apathy in Animal Abuse Cases: Explor-
ing Barriers to Child and Adolescent In-
tervention’  (2012) 25(1) Anthrozoös 5). 
By addressing and preventing passivity 
towards animal mistreatment and abuse, 
improvements can also be made in pre-
venting passivity towards human vio-
lence, particularly with children. 

Profile of an offender
For illustrative purposes, a brief case 
study of an offender who committed ani-
mal abuse has been included. Offender 
X is a 38-year-old male from the Eastern 
Cape, who was convicted for bestiality. A 
brief review of his personal circumstanc-
es reveals the following:
• Disrupted family structure through the 
death of both parents while young.
• Poor psychosocial development as he 
has never had an intimate relationship 
with a woman.
• Still lives with his sisters, failed to com-
plete his education and does not work. 
• History of asocial behaviour in the 
form of three prior convictions for sub-
stance abuse and two prior incidents 
of inappropriate sexual contact, one of 
which was incestual.
• A history of substance abuse of dagga 
and alcohol.
• Distorted cognition illustrated in the 
fact that he believes the neighbourhood 
women use witchcraft against him as the 
reason why he does not have any inti-
mate relations with adult women.

The assessment outcome was to re-
fer the offender for a full psychiatric 
evaluation and for cognitive behavioural 
therapy, coupled with family therapy 
and aftercare. The above case depicts 
the complex presence of multiple risk 
factors that warrant close and careful at-
tention in a single case of animal abuse. 
This case illustrates the links between 
animal abuse and offending behaviour 
that has been repeatedly identified in re-
search literature. 

Prosecuting animal cruelty 
and abuse
Campbell recommends the evidentiary 
use of acts of animal mistreatment and 
abuse in cases that include child abuse 
and domestic violence on the grounds 
that it may be easier to detect and prove 
and can serve to illustrate lack of ac-
cident, intent or motive (A Campbell 
op cit). The connection between animal 
abuse/mistreatment and child abuse and 
domestic violence should receive more 
attention by detectives, prosecutors and 
judicial officers. According to Campbell, 
focusing on evidence of animal abuse 
or mistreatment can help reduce animal 
abuse, child abuse and domestic vio-
lence (A Campbell op cit).

Suggestions
In the event that a case of animal abuse 
or mistreatment occurs, it is suggested 
that the accused be referred for a psy-
chosocial assessment by either the De-
partment of Social Development, or by 
a civil society service provider, such as 
the National Institute for Crime Preven-
tion and the Reintegration of Offenders 
(NICRO). This is to ensure that any un-
derlying social functioning and psycho-
social issues are correctly identified and 
taken into consideration when develop-
ing the diversion order or sentence. Fam-
ily assessments will be required in the 
event that child abuse or domestic vio-
lence is suspected. 

Implications for policy and 
practice
It is hoped that this article has demon-
strated the significance of animal abuse 
and mistreatment in the field of crimi-
nal justice. Animal abuse should be pri-
oritised for its own sake in order that 
we work towards the creation of a non-
violent society. Unfortunately there are 
many people who regard animal welfare 
matters as of secondary importance rela-
tive to human welfare, as petty or trivial 
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acts not requiring serious attention. This 
article hopes to improve the general un-
derstanding of the extent which human 
and animal welfare issues overlap and 
are inextricably intertwined. 

The research briefly reviewed above 
indicates that there is a need in South 
Africa to pay more attention to animal 
welfare issues as part of broader social 
justice and crime prevention initiatives. 
In particular, police, prosecution and 
judicial officers would benefit from edu-
cation and training on the aetiology and 
dynamics of animal abuse and mistreat-
ment and its relevance for human behav-
iour, particularly criminal behaviour. In 
addition, there must be better coordina-
tion between service providers such as 
NICRO, animal welfare organisations, the 
Department of Social Development, the 
police and prosecution in dealing with 
acts of animal abuse and mistreatment, 
child abuse and domestic violence (FR 
Ascione et al op cit). In addition, funders 
of crime prevention projects should be-
gin to consider funding interventions 
that focus on animal welfare issues as 
well as general lifeskills as standard 
crime prevention initiatives. 

Conclusion
This article provided a brief summary 
of the current literature on the linkages 
between animal abuse and mistreatment 
and human aggression and violence. It 
is important that South African criminal 
justice stakeholders become increas-
ingly aware of the significance of animal 
abuse and its implications for criminal 
behaviour and crime prevention initia-
tives. It is hoped that future cases of ani-
mal abuse and mistreatment will receive 
more careful attention, as they deserve. 

‘Animal abuse should be prioritised for its 
own sake in order that we work towards 

the creation of a non-violent society.  
Unfortunately there are many people who 

regard animal welfare matters as of  
secondary importance relative 

to human welfare...’ 
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T
he appointment of cura-
tors is a daily occurrence 
in our courts and in par-
ticular in the North and 
South Gauteng High Courts 
where the proliferation 

of personal injury matters has made such 
appointments common place. On the oth-
er hand, in matrimonial matters it is not 
utilised enough to safeguard the interests 
of minor children, where such interests 
form the very dispute between parents 
(by inference we refer to any lawful 
guardian as well) and require that an 
independent person takes cognisance 
of the child’s wishes, which interests, 
however, may not always be sufficiently 
protected by an overworked family ad-
vocate.

A short summary of the different bases 
for the appointment of curators is detailed 
 herein, together with an exposition of 
the law regulating the appointment of 
curators and the duties and responsibili-
ties that rest on such curators by law or 
by inference. 

The Law
A number of writers who contributed to 
the Roman Dutch law from which curators 
originate are referred to in Ex Parte Hill 
1970 (3) 411 (SA) by Van Winsen J such 
as Kaser Roman Private Law (Dannen-
burg’s trans) 2nd ed para 64 (iii); Gaius 
Elements of Roman Law (Poste’s trans) 
3rd ed p 138; and de Groot Introduction 
1.11.2. 

The common law relating to curators 
was preserved by the Mental Disorders 
Act 38 of 1916 repealed twice and cur-
rently regulated by the Administration 
of Estates Act 66 of 1965. The latter Act 
of 1965, makes provision for the ap-
pointment of various types of curators 
inter alia a curator ad litem and would 
not be repeated here.

Rule 57 of the Uniform Rules of Court, 
deals specifically with the inherent pow-
er of the court to appoint curators and 
in particular, curators to people who are 
mentally incapacitated. A person who is 
not mentally incapacitated but still per-

sonally or through an interested party, 
feels the need to appoint a curator to 
manage his or her property may be de-
clared a prodigal and a curator bonis 
may be appointed without the need for 
a curator ad litem. This is particularly 
useful in awards for damages where the 
amount awarded needs to be protected 
but the plaintiff is not of unsound mind 
(see Delius v Delius 1960 1 SA 270 (N)).

It may be useful in preparation for 
your duties as curator or in drafting 
such an application to have sight of not 
only Erasmus Superior Court Practice 
Uniform Rule 57 but also of LAWSA vol 
3 ‘Civil Procedure’ Para 425 to 431; AC 
Cillier, C Loots and HC Nel Herbstein and 
van Winsen: The Civil Practice of the High 
Courts and Supreme Court of Appeal of 
South Africa 5th ed (Cape Town: Juta) p 
164 – 174 and Chapter 48, which deals 
with this in detail; and the Administra-
tion of Estates Act and the Mental Health 
Act supra.

The Duties
According to r 57 (5) ‘Upon his appoint-
ment the curator ad litem … shall with-
out delay interview the patient, and shall 
also inform him of the purpose and na-
ture of the application. … He shall fur-
ther make such inquiries as the case ap-
pears to require and thereafter prepare 
and file with the registrar his report on 
the matter to the court, at the same time 
furnishing the applicant with a copy 
thereof.’

The Gauteng High Courts very seldom 
implement the procedure set out in r 57 
(5) and it is maybe time that the courts 
crack down on the current and very com-
mon practice of appointing curators on 
the day of trial. A recent unreported 
judgment of Bertelsman J in the mat-
ter of Modiba obo Ruca v Road Accident 
Fund (GP) (unreported case no 73012/13, 
27-1-2014) questions this practice by 
stating at para 1 ‘By avoiding or circum-
venting the provisions of the Rule and 
the common law principles established 
over decades, these matters are pre-
vented from coming to the Master’s at-
tention, avoiding the latter’s supervision 
and scrutiny while the potential need to 
appoint a curator bonis or curator bonis 
et personae to the individual concerned 
is not considered properly or at all.’

It is noteworthy to reflect on the com-
mentary set out in Erasmus (B1-395), 
relating to the importance of the duties 
of a curator and the fact that because 
the court relies heavily on the curator’s 
report that he or she is to fulfil his or 
her duties with efficiency and fully with 
great responsibility, and in order for the 
court to exercise a proper discretion in a 
particular case. It is the duty of the cura-
tor ad litem, by making such inquiries as 
he deems necessary, to see that the exis-
tence and extent of the patient’s mental 
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illness are properly investigated, and to 
ensure that the proprietary and other in-
terests of the patient are adequately pro-
tected by the terms of the order made by 
the court. 

The courts have mentioned that 
the curator ad litem may in certain 
circumstances function rather as an am-
icus curiae, and his or her primary func-
tion in the present context is to ensure 
that the proprietary and other interests 
of the patient are adequately protected 
(Steyn v Steyn 1972 (4) SA 151 (NC) at 
151).

According to F du Bois (ed) Wille’s Prin-
ciples of South African Law 9th ed (Cape 
Town: Juta), a curator ad litem has no 
power over the person or property of the 
person whom he or she is appointed to 
represent, and his or her authority ex-
tends no further than the proceedings to 
which his or her appointment relates. He 
or she is responsible only to the court 
for the proper discharge of his or her 
functions. See also Ex Parte Campher 
1951 (3) SA 248 (C).

In the matter of Ex Parte Glendale Sug-
ar Millers (Pty) Ltd 1973 (2) SA 653 (N), it 
was said that ‘… the duties of a curator 
ad litem are clearly not to be confined 
to, or delayed until, an appearance in 
Court; the curator must investigate the 
relevant facts and circumstances and 
apply his judgment extra forensically in 
deciding what attitude he should adopt 
and the precise contents of his report to 
the Court.’ The Sugar Millers case states 
further that ‘[C]urators must make such 
investigations and judgments in regard 
to the appointment of curatores bonis in 
terms of the Uniform Rules of Court.’

In the matter of Ex Parte Campher 
above at p 252, the following was said: 
‘The curator will ordinarily appear on 
the return day of the rule if he be coun-
sel: in the case of other curators, appear-
ance in person, or a written communica-
tion addressed to the Registrar, will, in 
straightforward cases, normally suffice.’ 
Furthermore, the above case sets out 
that circumstances can easily be envis-
aged where the services of independent 
experts may also be required in addition 
to the services of an independent attor-
ney. Thus, for example, it may be neces-
sary to test an essential link in the claim 
that comprises documentary evidence of 
doubtful authenticity requiring the as-
sistance of an expert in questioned docu-
ments. In such circumstances the curator 
ad litem would normally make a request 
to the applicant for such assistance and 
the applicant would, in the majority of 
cases, no doubt afford all reasonable 
assistance. In case of a difference of 
opinion regarding the necessity of such 
assistance, a curator ad litem would be 
at liberty to apply to the court for direc-
tions in regard to such matter. 

In the Campher matter, it was also 

noted by Harcourt J that an over-enthu-
siastic curator ad litem may well incur 
criticism. The judge regarded this as 
an occupational hazard of curator’s ad 
litem who, being responsible persons 
discharging important functions to 
assist the court, are expected to act re-
sponsibly. 

Furthermore, with regard the question 
as to whether investigations that were 
made, well before a court appearance 
would suffer from the demerit of not 
being on oath, if a curator ad litem were 
to have grounds to believe that this 
imperfection in his ability to investigate 
might prejudice his ability to assist the 
court, he should report this belief to the 
court which would, if convinced of the 
disadvantage, no doubt either send the 
matter to trial or direct that oral testi-
mony should be offered. It is the duty 
of the curator ad litem to see that the 
existence and extent of the prospective 
defendant’s mental illness are properly 
investigated at the trial and – assuming 
that the plaintiff succeeds on the merits 
– to do his best to ensure that the pro-
prietary, and other incidental, interests 
of the patient are adequately protected 
by the terms of the order made by the 
court. Such functions can only be dis-
charged by responsible persons.

In the case of Du Plessis NO V Strauss 
1988 (2) SA 105 (A), the court comment-
ed on the conduct of the curator ad li-
tem, the curator’s attitude was that argu-
ments against the appeal had been fully 
advanced by the respondent and that 
the Appellate Division would benefit if 
he adopted a ‘more objective’ approach. 
Van Heerden JA held that this attitude 
was clearly in conflict with the duties of 
the curator ad litem, and it was further-
more expected of him to advance all pos-
sible arguments in favour of his charges. 

In Dickinson v Dickinson 1981 (3) SA 
856 (W) at 857G, it was stated that the 
only duty that a curator ad litem has, 
after his or her appointment, is to in-
form himself or herself properly of the 
patient’s condition. He or she is clothed 
with no powers whatever to represent 
him or her on any other basis and in any 
event he or she has no power to enter 
into contracts on his or her behalf. He or 
she can only represent him or her during 
such proceedings. 

In the matter of Ex Parte Comins 1951 
(2) SA 249 (W), which application for 
the appointment of a curator bonis was 
heard before Murray J, the court was 
asked to stabilise the practice regarding 
the admissibility in such applications of 
evidence by way of affidavit without the 
necessity of viva voce evidence in open 
court to establish the inability of the per-
son in question to manage his or her own 
affairs. In the great majority of cases full 
evidence on this point has already been 
given on affidavit by the medical prac-

titioners at the stage when the appoint-
ment of the curator ad litem is asked for 
his or her opinion. In open court, they 
merely repeat such evidence and there 
is, normally, no necessity for the court or 
the curator ad litem to examine or cross-
examine these medical practitioners 
further. In fact the curator ad litem, in 
the proper discharge of his duty, has 
previously interrogated these medical 
practitioners for the purpose of his re-
port to the court.

Lastly in a more recent judgment by 
Van Zyl J, in the matter of Ex parte: Fut-
ter, In re: Walter v Road Accident Fund 
and Another (ECP) (unreported case no 
2422/2008, 17-8-2012) it was stated 
by Van Zyl J that: ‘The person appoint-
ed as curator ad litem as envisaged in  
Rule 57, is not appointed to simply act 
as amicus curiae to assist the court in 
determining whether the patient is ca-
pable or incapable of managing his own 
affairs, and whether the proposed cura-
tor bonis is a fit and proper person to 
administer the estate of the patient. He 
is appointed as curator ad litem to the 
patient, to act on his [or her] behalf and 
to represent his [or her] interests in the 
litigation pertaining to the appointment 
of a curator bonis to manage his [or her] 
estate. The appointment itself reflects 
negatively on the status of the patient 
and his [or her] legal capacity, not only 
to manage his own affairs, but also to 
litigate on his own’ (para 19).

Conclusion
It is above all clear that the best interest 
of the patient, minor or prodigal is what 
should be uppermost in the mind of the 
curators and it is doubtful that a curator 
appointed on the day of a trial could ex-
ecute his or her function properly. Such 
matters should be postponed to allow 
the curator to properly investigate the 
matter. It is also doubtful that the ap-
pointment of a curator ad litem without 
the appointment of a curator bonis and/
or curator ad personae would stand the 
scrutiny of the court in future in light of 
the Modiba judgement. In the cases of 
prodigals, it may be prudent to appoint 
a curator bonis as well as a trustee if they 
cannot function as one and the same, as 
the appointment will ensure that the 
scrutiny of the Master safeguards their 
interests.

A curator should furthermore never 
be a creature of instructions but should 
always remain independent and fiercely 
protective of their client’s rights without 
fear of reprisal. The position is after all 
based on that of great trust

Maud Letzler LLB (Unisa) and 
 Viviana Vergano LLM (Banking Law) 
(UJ) are advocates in Johannesburg.
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LLM (Harvard) HDip Tax Law 
(Wits) is an adjunct professor of 
law at the University of Fort Hare.
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LAW REPORTS

Abbreviations:
CAC: Competition Appeal Court
CC: Constitutional Court
ECP: Eastern Cape High Court, 
Port Elizabeth 
GNP: Gauteng North High Court, 
Pretoria
GSJ/GJ: Gauteng South High 
Court, Johannesburg (Gauteng 
Local Division)
SCA: Supreme Court of Appeal
WCC: Western Cape High Court, 
Cape Town

Admiralty  
jurisdiction
Discretion of the court to or-
der sale of vessel pendente 
lite: In MV Silver Star: Hilane 
Ltd v Action Partner Ltd and 
Others 2014 (2) SA 392 (ECP) 
the applicant, Hilane, had a 
maritime claim against the 
owners of a certain ship in the 
amount of some US$3,8 mil-
lion. As a result the applicant 
caused an associated vessel, 
Silver Star, to be arrested at 
a port in Port Elizabeth, af-
ter which it instituted pro-
ceedings claiming payment. 
It appeared, however, that in 
the meantime the vessel was 
deteriorating in value and 
thereby adversely affecting 
the value of the applicant’s 
security. To preserve that 
value the applicant applied 
for an order authorising the 
sale of the vessel pendente 
lite. The application that was 
opposed by the owner of the 

vessel, the second respond-
ent Action Partner, was dis-
missed with costs. 

Eksteen J held that s 9 of 
the Admiralty Jurisdiction 
Regulation Act 105 of 1983 
(the Act) conferred a wide 
and largely unfettered discre-
tion on the court to order the 
sale of the vessel at any time 
in circumstances where such 
a step was justified. The dis-
cretion was to be exercised 
judicially. Given the breadth 
of the discretion conferred 
on the court by the section, it 
was not possible to list all the 
factors that would be relevant 
to its exercise, as a number 
of considerations would or-
dinarily emerge. Whereas it 
was settled law that the sale 
of a vessel could be ordered 
pendente lite, the point of 
departure was that the court 
would exercise its discretion 
sparingly unless the owner 
consented to the sale or was 
in default of appearance. In 
the case under review the 
registered owner of the ves-
sel was vehemently opposed 
to the sale and would suffer 
enormous and irrecoverable 
prejudice from its premature 
and untimely sale. Moreover, 
the applicant stood to gain 
nothing out of the sale as the 
proceeds would be consumed 
by a substantial claim of the 
bank that financed the ac-
quisition of the vessel, which 

claim was to be followed by 
that of the time-charterer 
before that of the applicant 
could be considered, as it 
ranked third in the order of 
preference. 

Agriculture
Land Bank is not allowed to 
finance acquisition of agri-  
cultural land for non-agri-
cultural purposes: In Land 
and Agri cultural Develop-
ment Bank of South Africa 
v Panamo Properties 103 (Pty) 
Ltd 2014 (2) SA 545 (GJ) the 
plaintiff, Land Bank, entered 
into an agreement with the de-
fendant, Panamo, in terms of 
which it financed the defend-
ant’s acquisition of agricul-
tural land. However, the land 
in question was not acquired 
for agricultural purposes. In-
stead it was acquired for the 
establishment of a township, 
namely the development of a 
residential area. By way of a 
stated case parties requested 
the court to make a ruling on 
whether the transaction was 
valid, given the provisions 
of the Land and Agricultural 
Development Bank Act 15 of 
2002 (LADA). A further ques-
tion was whether a continu-
ous covering bond, registered 
as security to cover the de-
fendant’s obligation, was af-
fected by the invalidity of the 
principal transaction, were it 
to be found to have been in-
valid.

Claassen J held that the 
agreement between the Land 
Bank and the defendant was 
void ab initio, but that did not 
mean that the mortgage bond 
registered to secure payment 
of the money advanced in 
terms of the invalid agree-
ment was similarly invalid. 
The LADA intended the Land 
Bank to assist previously dis-
advantaged persons to ac-
quire and develop agricultural 
land and not the loss of such 
land in favour of it being de-
veloped as a township estab-
lishment. The whole purpose 
of assisting such persons to 
enter the agricultural indus-
try would be thwarted if the 
Land Bank was empowered 
to utilise available farmland 
for residential development. 
A distinction had to be made 
between cases where the obli-
gation, performance of which 
was secured by a mortgage 
bond, was invalid, and those 
in which the obligation it-
self was not illegal, although 
it had its origin in, and had 
been connected with a trans-
action which was invalid. In 
the instant case, although the 
original obligation was inva-
lid, the debt to repay advanc-
es made thereunder was not 
illegal. The mortgage bond, 
by its very nature, was a sepa-
rate agreement of hypotheca-
tion and its validity was not 
dependent on the validity of 
the anterior transaction. 
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Banking law
Actual or ostensible author-
ity to represent a bank: In 
the case of Absa Bank Ltd v 
Arif and Another 2014 (2) SA 
466 (SCA) one Mistry was an 
agent of the appellant Absa 
Bank, having authority to 
receive deposits and invest-
ments from members of the 
public. In the course of his 
duties, Mistry received funds 
from the respondents – Arif 
Mohamed and Shiraz Abdul 
– which were invested. How-
ever, theirs were no ordinary 
investments. The three col-
luded to open investment 
accounts in fictitious names, 
with the intention of making 
the investments untraceable 
and thereby defrauding the 
South African Revenue Ser-
vice of tax. Moreover, Mistry 
also acted as the respond-
ents’ financial adviser and 
bookkeeper. The investment 
accounts were false and not 
known to the appellant. Hav-
ing misappropriated the 
funds Mistry fled the country. 
As a result the respondents 
sought to recover their loss 
from the appellant. The GSJ 
held, per Maluleke J, that Mis-
try had actual and ostensible 
authority to represent the ap-
pellant in making the invest-
ments and accordingly found 
in favour of the respondents. 
An appeal to the SCA was up-
held with costs.

Maya JA (Malan, Petse, Wil-
lis and Saldulker JJA concur-
ring) held that the appellant 
did not give express author-
ity to Mistry to conclude the 
alleged investment agree-
ments. Moreover, on their 
own version, the respondents 
intentionally and knowingly 
colluded with Mistry to open 
investment accounts with the 
appellant in fictitious names 
to facilitate tax evasion, an 
unlawful conduct which the 
appellant was not shown to 
have authorised Mistry, ex-
pressly or otherwise, to un-
dertake on its behalf. The 
type of agreements which 
Mistry purportedly concluded 
with the respondents on the 
appellant’s behalf did not 
fall within the category of 
business or transactions that 
a branch of a bank and its 
agent would ordinarily con-
duct. The respondents could 

not have believed that engag-
ing in fraudulent conduct fell 
within Mistry’s functions and 
that the appellant had author-
ised him to represent it in 
unlawful activity. Therefore, 
the respondents failed to 
prove that Mistry had implied 
authority to conclude the al-
leged investment agreements 
on the appellant’s behalf. 
Turning to the question of 
ostensible authority the court 
held obiter that a party that 
knew that a transaction was 
unlawful or was part of an un-
lawful scheme, and was aware 
or should reasonably have 
been aware that the principal 
of the agent with whom it was 
contracting would not coun-
tenance the conclusion of 
such a transaction was, in any 
event, precluded from relying 
on ostensible authority. 

Autonomy and independ-
ence of irrevocable standby 
letter of credit: Casey and 
Another v FirstRand Bank Ltd 
2014 (2) SA 374 (SCA) is a 
case in which the first appel-
lant, Casey, caused his bank, 
Bank of America, to issue an 
irrevocable standby letter 
of credit in favour of the re-
spondent FirstRand Bank. The 
letter was issued as security 
for the debt which a certain 
company, Kimberley, owed 
to the respondent. Kimberley 
having defaulted on repay-
ment of its debt, the respond-
ent demanded payment from 
Bank of America and received 
payment of US$420 000 as 
demanded in terms of the let-
ter of credit. The first appel-
lant’s account with Bank of 
America was debited with the 
amount. Thereafter, the first 
appellant sought refund from 
the respondent, alleging that 
it should not have demanded 
payment from Bank of Amer-
ica as Kimberley’s debt had 
prescribed, that the amount 
demanded and paid included 
excessive interest in contra-
vention of the in duplum rule 
and, that as a result, the de-
mand had been fraudulent as 
the respondent knew of its 
prescription and that interest 
charged was not allowed in 
terms of the in duplum rule. 
The GSJ per Spilg J dismissed 
the claim. On appeal to the 
SCA the appellants achieved 
partial success. The appeal 
relating to prescription of 

the respondent’s claim was 
dismissed with costs while in 
respect of the in duplum rule 
the appeal was upheld with 
costs.

Swain AJA (Navsa ADP, 
Tshiqi and Petse JJA concur-
ring and Willis JA dissenting) 
held that where interest was 
capitalised and interest was 
charged on interest, capital-
ised interest did not lose its 
character as interest and did 
not become part of the capi-
tal amount for the purposes 
of the in duplum rule. There-
fore, in the instant case inter-
est was not allowed to exceed 
the initial capital amount of  
R 980 008. Turning to the 
question of a letter of credit, 
the court held that whether 
the claim of the respondent 
had prescribed was irrelevant 
as at the time of demand for 
payment by the respondent 
the validity of the letter of 
credit was beyond dispute. 
A letter of credit was wholly 
independent of the under-
lying contract between the 
customer of the bank and 
the beneficiary. It established 
a contractual obligation on 
the part of the issuing bank 
to pay the beneficiary in ac-
cordance with its terms. An 
irrevocable letter of credit 
was not accessory to the un-
derlying contract and was 
distinguishable in law from 
a suretyship contract, which 
was accessory to the princi-
pal obligation. The issuing of 
the irrevocable letter of credit 
by Bank of America in favour 
of the respondent established 
a contractual obligation on 
Bank of America to pay the 
respondent as beneficiary, 
provided that the conditions 
specified in the letter were 
met. Reciprocal obligations 
in those terms were created 
between Bank of America and 
the respondent.

Competition law
Power of the Competition 
Appeal Court to award costs 
against the Competition 
Commission: Section 61(2) 
of the Competition Act 89 of 
1998 (the Act) provides that 
the CAC may make an or-
der for the payment of costs 
against any party in a hearing 
or against any person who 
represents a party in a hear-
ing, according to the require-

ments of the law and fairness. 
In Competition Commission of 
South Africa v Pioneer Hi-Bred 
International Inc and Others 
2014 (2) SA 480 (CC) the two 
respondent companies, Pio-
neer and Pannar, which were 
involved in the hybrid maize 
seed breeding market, sought 
to merge. As required by the 
Act they sought approval of 
the applicant Competition 
Commission (the Commis-
sion) to effect the merger. 
The Commission rejected the 
proposed merger, holding 
that it was likely to give rise 
to a substantial prevention or 
lessening of competition in 
the hybrid maize seed mar-
ket. A request to the Compe-
tition Tribunal (the Tribunal) 
to reconsider the decision of 
the Commission failed, with 
the Tribunal citing the same 
reasons given by the Com-
mission. The Tribunal did not 
make a costs order, none be-
ing sought. The respondents 
appealed to the CAC against 
the decision of the Tribunal, 
in which appeal they asked 
for costs of the appeal to 
be paid by the Commission. 
However, in their heads of 
argument, the respondents 
asked for the costs of appeal 
as well as the costs in the Tri-
bunal proceedings. The CAC 
upheld the appeal on the 
merits, allowing the merger 
to go ahead and ordered the 
Commission to pay the costs 
of appeal as well as those in 
the Tribunal proceedings. No 
reasons were given for the 
costs order. Thereafter the 
Commission sought leave to 
appeal to the SCA against the 
entire judgment and costs 
order, which application was 
dismissed. It then sought 
leave of the CAC to appeal to 
the CC against the costs order 
only. The respondents did 
not oppose and merely filed 
a notice of intention to abide. 
That leave was granted.

Before the CC the Com-
mission sought leave to ap-
peal and the reversal of the 
costs order. Both prayers 
were granted with no order 
as to costs incurred in the CC. 
Reading a unanimous judg-
ment of the court Skweyiya 
ADCJ held that s 61(2) of the 
Act made it clear that the CAC 
had the power to award costs. 
It was, therefore, correct that 
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the section empowered the 
CAC to make an order of 
costs against the Commis-
sion where the latter was a 
party before it. That power 
was, however, qualified by 
the requirements of the law 
and fairness. The ordinary 
course was for costs to follow 
the result. However, the Com-
mission was not an ordinary 
civil litigant. The principle 
that should inform the CAC’s 
exercise of discretion regard-
ing costs was that when the 
Commission was litigating 
in the course of fulfilling its 
statutory duties, it was unde-
sirable for it to be inhibited 
in the bona fide fulfilment 
of its mandate by the threat 
of an adverse costs award. 
This flowed from the need 
to encourage organs of state 
to make and stand by hon-
est and reasonable decisions, 
made in the public interest, 
without the threat of undue 
financial prejudice if the de-
cision was challenged suc-
cessfully. The CAC had to be 
alive to any undue financial 
prejudice that could result 
from its order, taking into ac-
count the inherently limited 
means of the Commission as 
a statutory body acting in the 
public interest and the nature 
of the proceedings. Fairness 
would require the CAC to be 
sensitive to creating suffi-
cient space for the Commis-
sion to be independent in its 
decision-making, without the 
threat of an adverse costs or-
der. Unreasonableness, frivo-
lous or vexatious pursuit of a 
particular stance could, how-
ever, justify an order of costs 
against the Commission, but 
that would depend on the 
facts of each case.

The Act prescribed that as 
a general rule each party in 
proceedings before the Tri-
bunal should pay its ‘own 
costs’. The correct interpre-
tation of the ‘own costs’ rule 
at the Tribunal stage was, 
therefore, that the Tribunal 
did not have powers to award 
costs against the Commission 
under the Act. Accordingly, 
it would be contrary to the 
CAC’s position as an appel-
late court to interpret s 61(2) 
of the Act to include a power 
to award costs in relation to 
Tribunal proceedings that the 
Tribunal itself was not em-

powered to make. Therefore, 
insofar as the Tribunal was 
limited in its powers to award 
costs, the CAC was similarly 
limited in its powers to award 
costs in relation to Tribunal 
proceedings. 

Consumer
credit agreements
Reinstatement of a consum-
er credit agreement: Section 
129(3)(a) of the National 
Credit Act 34 of 2005 (the 
NCA) provides that a consum-
er may, at any time before the 
credit provider has cancelled 
the agreement, reinstate a 
credit agreement that is in de-
fault by paying to the credit 
provider all amounts that are 
overdue, together with the 
credit provider’s permitted 
default charges and reason-
able costs of enforcing the 
agreement up to the time of 
reinstatement. Subsection (4) 
provides, among others, that 
a consumer may not reinstate 
a credit agreement after the 
sale of any property pursu-
ant to an attachment order 
or the execution of any other 
court order enforcing that 
agreement or the determina-
tion (cancellation) thereof. 
In Nkata v FirstRand Bank 
Ltd and Others 2014 (2) SA 
412 (WCC) the respondent 
FirstRand Bank was granted 
default judgment by the reg-
istrar (not a judge) of the 
court after breach of two 
mortgage bond agreements 
by the applicant, Nkata, fell 
into arrears with payment. 
The default judgment order 
declared the property spe-
cially executable. Thereaf-
ter the respondent ob tained 
an attachment order and writ 
of execution and the property 
was sold to a third-party who 
in turn on-sold it to a fourth-
party, even though it had not 
yet taken transfer of owner-
ship. After learning of these 
developments the applicant 
approached the High Court 
for an order rescinding the 
default judgment, setting 
aside the attachment order 
and the subsequent sale of 
the property to the third-
party. The parties entered 
into a settlement agreement 
in terms of which the appli-
cant would pay costs of the 
rescission application, which 
application was not disposed 

of by the court, this having 
the result that the default 
judgment remained intact. 
Some time later the applicant 
applied again for another re-
scission order, the present 
application, which fell to be 
dismissed as it was launched 
some two and half years after 
the granting of default judg-
ment. Rule 31(2) of the Uni-
form Rules of Court requires 
an application for rescission 
of judgment to be made with-
in 20 days of becoming aware 
of the default judgment and 
not after two years, as the 
applicant did. The applicant 
had a history of falling into 
arrears but at least on two oc-
casions she made lump-sum 
payments bringing the instal-
ments up to date only to fall 
into arrears again.

Rogers J held that, as the 
property had already been 
sold to a third-party who on-
sold it to the fourth-party at 
the time of launching the re-
scission application some two 
and half years after the grant-
ing of default judgment, there 
would be prejudice to the 
third- and fourth-parties if 
default judgment were to be 
rescinded. Moreover, having 
settled the first rescission ap-
plication with the respondent, 
the applicant was not allowed 
to re-open the rescission 
application as the peremp-
tion principle did not allow 
her to blow ‘hot and cold’ 
namely, to appropriate and 
reprobate at the same time. 
However, the court allowed 
the applicant to get what 
she sought albeit through 
the back door. That was so 
in that, although her rescis-
sion application failed and 
was dismissed with costs, she 
nevertheless received what 
she wanted on the basis of 
‘further and/or alternative 
relief’ as contained in her 
application. The court held 
that the mortgage loan agree-
ments were reinstated on two 
occasions when the applicant 
made lump-sum payments 
bringing the agreements up-
to-date, which happened after 
the granting of default judg-
ment. After default judgment 
became of no force and effect 
by operation of law due to 
lump-sum payments, it was 
no longer permissible to at-
tach the property and sell it in 

execution. Therefore, both the 
attachment and sale in execu-
tion were invalid and fell to 
be set aside. Accordingly, the 
respondent was restrained 
from causing transfer of the 
property to be registered in 
the name of the third party. 

On general principles of 
reinstatement of a consumer 
credit agreement the court 
held that the fact that a con-
tractual acceleration clause 
had become operative did 
not, for the purposes of  
s 129(3)(a) of the NCA, oblit-
erate the distinction between 
the arrear instalments and 
the full debt. It followed that 
in order to effect reinstate-
ment in terms of s 129(3)(a), 
the consumer did not have to 
pay the full accelerated debt 
but only the arrear instal-
ments. Furthermore, a credit 
agreement could only be re-
instated if it had not already 
been cancelled by the credit 
provider. In order to effect 
reinstatement the consum-
er should not only pay all 
amounts that were overdue, 
but also the credit provider’s 
permitted default charges 
and reasonable costs of en-
forcing the agreement up to 
the time of reinstatement. 
Execution in respect of legal 
costs should not be levied un-
til the costs have been taxed 
or the litigant had agreed to 
their quantification in writ-
ing. Even as between an at-
torney and his own client, the 
client was entitled to insist on 
taxation if the attorney sued 
for payment of his fees and 
disbursements. In terms of  
s 129(4) the consumer was 
not allowed to reinstate a 
credit agreement after there 
had been a sale of any proper-
ty pursuant to an attachment 
order or after execution of 
any other court order enforc-
ing that agreement. After all 
it was not necessary, in order 
for there to be reinstatement 
in terms of s 129(3), that the 
consumer should have been 
aware of the statutory right 
of reinstatement and have 
made payment with the inten-
tion of reinstating the agree-
ment. The agreement was re-
instated by operation of law if 
the consumer as a fact made 
the payment contemplated by  
s 129(3), unless reinstatement 
was precluded by virtue of  
s 129(4). 
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Divorce
Enforcement of High Court 
maintenance order by way 
of writ of execution: Section 
26 of the Maintenance Act 
99 of 1998 (the Maintenance 
Act) provides that a mainte-
nance order of a High Court 
is enforceable through the 
maintenance court, meaning 
a magistrate’s court. In JM v 
LM and Another 2014 (2) SA 
403 (WCC) the respondent’s 
wife obtained a pendente lite 
High Court maintenance or-
der, which the applicant, the 
husband, failed to comply 
with. As a result she obtained 
a writ of execution to enforce 
payment, resulting in the at-
tachment of the applicant’s 
movable property. At about 
the same time, the respond-
ent also obtained an emolu-
ments attachment order in 
terms of which the employer 
was ordered to deduct main-
tenance payment from the 
applicant’s salary. The appli-
cant launched the present ap-
plication for an order setting 
aside the High Court order 
writ of execution, contend-
ing that only the maintenance 
court, and not the High Court, 
could enforce a maintenance 
order. The application was 
dismissed with costs.

Savage AJ held that as a 
general rule the court that 
granted an order retained ju-
risdiction to ensure that the 
order was complied with, al-
though that jurisdiction was 
not exclusive. The fact that 
a party was permitted to ap-
proach the magistrate’s court 
to enforce a maintenance or-
der of the High Court did not 
lead to a necessary implica-
tion that the High Court was 
prevented from enforcing its 
own maintenance order. A 
litigant could exercise an elec-
tion in seeking interim relief 
pendente lite in a matrimonial 
matter either from the High 
Court or from the applicable 
magistrate’s court. The Main-
tenance Act and the Superior 
Courts Act 10 of 2013 were 
capable of standing together. 
The legislature, while seek-
ing to advance effectiveness 
and accessibility in the main-
tenance system through the 
Maintenance Act, did not in-
tend to limit the right of the 
High Court to enforce orders 
granted by it. 

Engineering and 
construction law
Independence of ‘construc-
tion guarantee’ from un-
derlying contract: In Coface 
South Africa Insurance Co 
Ltd v East London Own Haven 
t/a Own Haven Housing Asso-
ciation 2014 (2) SA 382 (SCA), 
[2014] 1 All SA 536 (SCA) the 
respondent, East London Own 
Haven, entered into two con-
tracts, the principal contract 
being a construction contract 
with one C in terms of which 
the latter agreed to construct 
a building for the respond-
ent. As was customary the 
respondent entered into a 
second contract, a construc-
tion guarantee contract, with 
the appellant Coface in terms 
of which the appellant guar-
anteed that it would pay if 
the respondent cancelled the 
principal contract due to the 
contractor’s default. Thereaf-
ter the appellant refused to 
pay in terms of the construc-
tion guarantee, contending 
that in terms of the principal 
contract the respondent, and 
not the contractor, being at 
fault was not entitled to can-
cel the contract. The respond-
ent took exception to the 
appellant’s defence, which 
exception was upheld by the 
GSJ per Satchwell J. Armed 
with the exception, the ap-
pellant sought to amend its 
plea so as to rely on the dis-
pute relating to the principal 
contract as a defence to its 
liability under the construc-
tion guarantee. In the appli-
cation to amend the parties 
agreed that if the amendment 
was rejected the respondent 
would be entitled to judg-
ment in terms of the con-
struction guarantee. Lamont J 
dismissed the amendment 
application, hence the instant 
appeal to the SCA. The appeal 
was dismissed with costs.

Navsa ADP and Pillay JA 
(Maya, Malan JJA and Swain 
AJA concurring), relying on 
English and South African 
decisions, held that construc-
tion or performance guaran-
tees, being the equivalent of 
performance bonds in English 
law, were virtually promissory 
notes payable on demand. A 
performance guarantee stood 
on a similar footing to a letter 
of credit. A bank that gave a 

performance guarantee had 
to honour it according to its 
terms. It was not concerned 
with the relations between 
the parties to the principal 
contract, nor with the ques-
tion whether a party to the 
principal contract had per-
formed its contractual obli-
gation or not, nor with the 
question whether or not one 
of the parties was in default. 
The guarantor (appellant) 
had to pay according to its 
guarantee, on demand if so 
stipulated, without proof or 
conditions. The only excep-
tion was when there was 
a clear fraud of which the 
guarantor had notice. Perfor-
mance guarantees had to be 
met according to their terms 
and disputes concerning the 
principal agreement could be 
dealt with later. 

Government  
procurement
Disqualification of tender 
bid for failure to provide 
original tax clearance certifi-
cate: In Dr JS Moroka Munici-
pality and Others v Betram 
(Pty) Ltd and Another [2014] 
1 All SA 545 (SCA) the ap-
pellant municipality, Dr JS 
Moroka Municipality, being 
the Siyabuswa Municipality in 
Mpumalanga, invited tenders 
for the supply of toilets. One 
of the documents required 
to accompany the bid papers 
was ‘a valid original tax clear-
ance certificate’. Far from 
providing the original, the re-
spondent Betram furnished a 
copy of the tax clearance cer-
tificate, for which reason the 
municipality’s bid evaluation 
committee rejected the bid. 
The GNP declared the rejec-
tion of the first respondent’s 
bid and award of the tender 
to the second respondent, El-
docrete, invalid and unlawful 
and granted ancillary relief. 
An appeal to the SCA against 
the decision was upheld with 
costs.

Leach JA (Brand, Maya, 
Bosielo and Wallis JJA con-
curring) held that it was for 
the municipality, and not the 
court, to decide what a pre-
requisite for a valid tender 
should be. A failure to comply 
with prescribed conditions 
would result in a tender being 
disqualified as an acceptable 
tender under the Preferential 

Procurement Policy Frame-
work Act 5 of 2000 unless 
those conditions were imma-
terial, unreasonable or uncon-
stitutional. The requirement 
that tenders should be award-
ed only to persons whose tax 
affairs had been declared by 
the South African Revenue 
Service to be in order echoed 
loudly throughout various stat - 
utes and regulations. There 
was no hint on the papers in 
the instant case that such re-
quirement was in any way un-
constitutional, unreasonable, 
irrelevant or immaterial. Nor 
was it suggested that it was 
unreasonable, irrelevant or 
immaterial for the appellant 
to have required an original, 
rather than a copy, of a tax 
clearance certificate. 

Mining and  
minerals
Polluter pays principle: Sec-
tion 19(1) of the National 
Water Act 36 of 1998 (NWA) 
provides, among others, that 
an owner of land, a person 
in control of land or a per-
son who occupies or uses 
land on which any activ-
ity or process is or was per-
formed or undertaken or 
any other situation exists, 
which causes or has caused 
or is likely to cause pollu-
tion of a water resource, must 
take reasonable measures to 
prevent any such pollution 
from occurring, continuing 
or recurring. Part 4 of chap 3 
of the NWA, of which s 19 is 
the only section, provides 
specifically that the person 
who owns, controls, occupies 
or uses the land in question 
(the landholder) is respon-
sible for taking reasonable 
measures to prevent pollu-
tion of water resources. In 
Harmony Gold Mining Com-
pany Ltd v Regional Director: 
Free State Department of Wa-
ter Affairs and Others [2014] 
1 All SA 553 (SCA) the issue 
was whether a person who 
once owned, controlled, oc-
cupied or used land, but had 
since ceased doing so, was 
responsible for taking meas-
ures to prevent pollution of 
water resources. There the 
appellant, Harmony, contend-
ed that as it had ceased being 
the landholder, after sell-
ing the mining business and 
thereafter transferring the 
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land to a third party, it was 
no longer under an obligation 
to prevent pollution of water 
resources. The GNP per Mak-
goka J dismissed the appel-
lant’s application for an order 
declaring that directives is-
sued by the first respondent, 
the Regional Director, to the 
effect that it should prevent 
pollution of water resources, 
were invalid or should be sus-
pended as it had ceased being 
the landholder. An appeal to 
the SCA was dismissed with 
no order as to costs as the 
case raised a genuine consti-
tutional issue.

Meyer AJA (Navsa ADP, 
Brand, Shongwe JJA and Zon-
di AJA concurring) held that 
the duty to take all reasonable 
measures to prevent pollution 
from occurring, continuing or 
recurring was imposed on the 
person who owned, controlled, 
occupied or used the land. 
Section 19(3) of NWA made 
it plain that the legislature 
intended to vest the Minis-
ter with wide discretionary 
powers and to leave it to him 
or her to determine what 
measures a defaulting land-
holder had to take and for 
how long it should continue 
to do so. There was nothing 
in the wording of subs (3) or 
in the other provisions of s 
19, which warranted the con-
clusion that the Minister’s 
powers under subs (3) were 
intended to be limited in that 
he or she could order the 
landholder to take anti-pollu-
tion measures for as long as 
it remained the landholder. 
The rationale of subs (3) was 
to direct the landholder to 
address the pollution or risk 
of pollution, however long 

it would take to do so. The 
rationale did not fall away 
when the landholder ceased 
to own, control, occupy or 
use the land. If that was not 
so the landholder could eas-
ily evade its obligations by 
simply severing ties with the 
land. It could, for example, 
simply transfer the land to 
a bankrupt subsidiary. The 
appellant’s restrictive inter-
pretation of subs (3) would 
result in the absurdity that 
a polluter would walk away 
from pollution caused by it 
with impunity, irrespective 
of the principle that it should 
pay the costs of preventing, 
controlling or minimising and 
remedying the pollution. 

Unlawful  
occupation of land
Just and equitable eviction: 
Section 4(7) of the Prevention 
of Illegal Eviction from and 
Unlawful Occupation of Land 
Act 19 of 1998 (PIE) provides, 
among others, that if an un-
lawful occupier has occupied 
the land in question for more 
than six months at the time 
when the proceedings are 
initiated, a court may grant 
an order for eviction if it is 
of the opinion that it is ‘just 
and equitable’ to do so after 
considering all the relevant 
circumstances. Relevant cir-
cumstances include, among 
others, the rights and needs 
of the elderly, children, disa-
bled persons and households 
headed by women. In Resnick 
v Government of the Republic 
of South Africa and Another 
2014 (2) SA 337 (WCC) the ap-
pellant, Resnick, was a single 
mother with two children, 20 

and 16-years-old. After initial-
ly unlawfully occupying land 
belonging to the respondent, 
the government, she was sub-
sequently granted lease. How-
ever, the lease was cancelled 
when she failed to pay rental. 
A magistrate’s court granted 
the respondent an eviction 
order, hence her appeal to the 
High Court.

Davis J (Fortuin J concur-
ring) dismissed the appeal 
with no order as to costs, 
given the appellant’s difficult 
financial position. The court 
held that a ‘just and equita-
ble’ order meant ensuring 
that the appellant was to be 
given significant time to find 
alternative accommodation. 
However, the ‘just and equi-
table’ jurisprudence could 
not stretch far enough to 
overturn the eviction order 
of the court a quo. That sig-
nificant time, in the instant 
case, meant eviction of the 
appellant after six months of 
granting the order. Were the 
court to take the view that 
a ‘just and equitable’ order 
trumped illegality so that a 
person in the circumstances 
of the appellant could remain 
indefinitely on the property, 
no matter the illegality of the 
occupation, that would create 
vast and significant implica-
tions for eviction procedures 
throughout the province, giv-
en that the decision was that 
of the full Bench.

• See p 16.

Other cases
Apart from the cases and ma-
terial dealt with or referred 
to above the material under 

review also contained cases 
dealing with acquisitive pre-
scription, adjudication of 
public transport system dis-
putes, amendment of patent 
during revocation proceed-
ings, anti-dissipation inter-
dict pendente lite, defences 
of public interest and truth 
in defamation claims, duties 
of bank and client regarding 
payment instruction, effect 
of application for rescission 
of judgment, failure to con-
vert old order mining rights, 
failure to notify debtor of 
cession, interpretation of 
contract, invalidity of ap-
pointment of Directorate for 
Priority Crime Investigation, 
legality of administrative ac-
tion, pension funds adjudi-
cation, reinstatement of reg-
istration of a company, right 
to legal representation at a 
Centre for Concialiation, Me-
diation and Arbitration hear-
ing, separation of issues in di-
vorce proceedings, statutory 
requirements for disposal of 
public assets, trade mark in-
fringement, unfair dismissal 
and winding-up of compa-
nies.
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The new approach to s 129 
of the National Credit Act

CASE NOTE

By 
Mohau  
Romeo 
Tsusi

Kubyana v Standard Bank of South Africa Ltd (CC)  
(unreported case no CCT65/13, 20-2-2014) Mhlantla AJ (Moseneke ACJ,  

Skweyiya ADCJ, Cameron J, Dambuza AJ, Froneman J, Jafta J,  
Madlanga J and Van der Westhuizen J concurring) 

S
tandard Bank sent a s 129 no-
tice in terms of the National 
Credit Act 34 of 2005 (NCA) by 
registered mail to Mr Kubyana 
(Mr K). The notice reached his 
local post office, which in turn, 

sent out a notification to the address 
nominated by Mr K as his domicilium. 
After the first notification was sent to 
his address, he failed to collect the regis-
tered mail. Seven days later, a second no-
tification was sent to the same address. 
He again failed to collect the mail and 
the post office returned the s 129 notice 
to Standard Bank.

Standard Bank subsequently issued 
summons against Mr K. He in turn, filed 
a special plea on the grounds that Stand-
ard Bank had failed to comply with its 
obligations in terms of s 129.

The matter then proceeded to trial in 
the North Gauteng High Court, Pretoria. 
Ledwaba J held that Mr K could not testi-
fy or provide an explanation for his fail-
ure to collect the s 129 notice. He upheld 
that Standard Bank had no obligation to 
use additional means to ensure that he 
received the s 129 notice. Further, Mr K 
had a duty to explain why the notice did 
not reach him, notwithstanding Stand-
ard Bank’s efforts, and that his failure to 
do so had to count against him. 

Mr K sought an application for leave 
to appeal the decision of Ledwaba J in 
the Supreme Court of Appeal (SCA), how-
ever, the SCA dismissed the application 
for leave to appeal. 

The Constitutional Court
Mr K then sought an appeal in the Con-
stitutional Court on the basis that Stand-
ard Bank had not complied with its obli-
gation in terms of s 129 of the NCA and 
could not commence legal proceedings 
until such obligation had been complied 
with. Standard Bank argued that s 129 of 
the NCA had been complied with.

Mr K relied on a judgment in Sebola 
and Another v Standard Bank of South 

Africa Ltd and Another 2012 (5) SA 142 
(CC), where he contended that if there 
is evidence that the notice was sent by 
registered post but was unclaimed and 
returned to the credit provider, there is 
no proper delivery as required by the 
Act, hence the notice had not come to 
the attention of the consumer for whom 
it was intended, thus there is presence of 
‘contrary indication’.
• See 2013 (July) DR 26. 

The Constitutional Court had two 
questions to answer. Firstly, what are 
the steps a credit provider must take to 
ensure that notice of default reaches a 
consumer before it may commence liti-
gation? Secondly, what must the credit 
provider prove in order to satisfy the 
court that it discharged its obligation to 
effect proper delivery of statutory no-
tice?

Relevant sections of the NCA 
for effective delivery
Section 130 read with s 129, prescribes 
that this must be done by way of deliv-
ery. The credit provider must indicate in 
writing to the relevant consumer that he 
or she is in default and that he or she 
has certain statutory remedies available 
to him or her in order to satisfy his or 
her outstanding debt without recourse 
to litigation.

Section 65 provides that delivery can 
be made in accordance with a particular 
mode chosen by the consumer and be ef-
fected in accordance with that election.

There is no general requirement that 
the notice be brought to the consumer’s 
subjective attention by the credit provid-
er, or that personal service on the con-
sumer is necessary for a ‘valid delivery’ 
under the NCA. 

Mhlantla AJ, opined that if the legisla-
tion meant either of these aspects to be 
a necessary ‘condition’ for delivery, ex-
press provisions would have been made 
for them.

Therefore, the s 129 obligation on a 

credit provider to ‘draw the default to 
the notice of the consumer in writing’, 
is discharged, in the words of s 65(2)(a) 
by the credit provider ‘making the docu-
ment available to the consumer’. Section 
130(1)(b)(i) provides for the credit pro-
vider to enforce its rights if a consumer 
has not responded to a s 129 notice, by 
way of commencing legal proceedings.

Delivery according to the 
NCA
Be that as it may, the credit provider still 
needs to take certain steps to ensure 
that a consumer is adequately informed 
of his or her right. However the credit 
provider cannot be, ‘non-suited’ or ‘ham-
strung’ if the consumer unreasonably 
fails to engage with or make use of the 
information provided. 

The court  held that the Act requires 
an acceptable mode of delivery from the 
credit provider, but not the bringing of 
the contents of the s 129 notice to the 
consumer’s subjective attention. To do 
so would be to impose an excessively 
onerous standard of performance on the 
credit provider and impossible to fulfil.

This delivery will be achieved by 
means of postal services. In this regard, 
registered mail is more essential than 
ordinary mail. When a consumer has 
elected to receive notices by way of post, 
the credit provider’s obligation to deliver 
ordinarily consists of –
• respecting the consumers election;
• undertaking the additional expense 
of sending notices by way of registered 
mail rather than ordinary mail; and
• ensuring that any notice is sent to the 
correct branch of the post office for the 
consumer’s collection. 

The steps the credit provider must 
take in order to effect delivery are those 
that would bring the s 129 notice to the 
attention of a ‘reasonable consumer’. 
Thus delivery must be interpreted to 
mean that the reasonable consumer 
would receive the s 129 notice.
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Onus of proof
After a credit provider has dispatched the notice by registered 
mail and the post office has delivered the notification to the 
designated consumer’s address, a valid delivery will not have 
taken place if the notice has not come to the attention of a 
reasonable consumer. 

If the above requirements have been complied with, it is up 
to the consumer to show that the notice did not come to his 
or her attention and reasons why it did not. If the consumer 
acts unreasonably, the credit provider may go ahead and seek 
enforcement of the credit agreement, notwithstanding the con-
sumer’s failure to engage with the contents of the notice.

The credit provider must show as proof of delivery that:
• The s 129 notice was sent by registered mail and delivered 

to the correct branch of the post office (deduced from a track 
and trace report).

• The post office informed the consumer that the registered 
item was available for collection.

• A notification from the post office reached the consumer, 
which may generally be inferred if the notification was sent 
to the correct postal address as designated by the consumer.

• A reasonable consumer would have ensured retrieval of the 
registered item from the post office.

Unless, there is a ‘contrary indication’, showing that in the 
circumstances and despite the credit providers efforts –

• the notification did not reach the consumers designated 
address; and 

• the consumer acted reasonably in failing to collect or at-
tend the notice, despite delivery of the notification to his or 
her address, then the credit handler has not complied with the 
NCA.

The credit provider has to provide a track and trace report 
indicating that a s 129 notice was sent to the consumer by the 
post office, discharging its obligation under the Act to effect 
delivery, and has done what is necessary to ensure that the 
notice reached the consumer. It is then up to the consumer to 
explain why it is not reasonable to expect the notice to have 
reached his or her attention, if he or she wishes to escape the 
consequences of the notice. Thus, the consumer in this regard 
bears the onus of proof. 

Correct application of the Sebola case and 
the interpretation of s 129 notices:
The Constitutional Court clarified the scope and interpretation 
of the Sebola case, as is evident from a number of conflicting 
superior court decisions, when dealing with the meaning and 
interpretation of s 129. 

In Nedbank Ltd v Binneman and Thirteen Similar Cases 2012 
(5) SA 569 (WCC), in the Western Cape High Court, a s 129 
notice was interpreted to mean that it is sufficient that the 
credit provider dispatched the notice by registered mail to the 
consumer. Further the court held that the Sebola case did not 
change the legal position, as it was held in Rossouw and An-
other v FirstRand Bank Ltd 2010 (6) SA 439 (SCA), that delivery 
would be satisfied if the credit provider dispatched the notice 
by registered mail to the consumer.

However, ABSA Bank Ltd v Mkhize and Another and Two Sim-
ilar Cases 2012 (5) SA 574 (KZD), in the KwaZulu-Natal High 
Court, and Balkind v ABSA Bank 2013 (2) SA 486 (ECG) in the 
Eastern Cape High Court, altered the Rossouw position, both 
relying on the judgment in the Sebola case, which held that 
proof of one more step was required, namely that the notice 
had reached the ‘correct post office’ and that proof by means 
of the ‘track and trace’ report will constitute proper delivery.

Mhlantla AJ interpreted the meaning of s 129, and held that 
its purpose is twofold –
• it serves to ensure that the attention of the consumer is suf-
ficiently drawn to her default; and 
• it enables the consumer to be empowered with knowledge of 
the variety of options she may utilise in order to remedy the 
default.

In a concurring judgment, Jafta J, considers the words ‘pro-
viding notice to the consumer’ in the Sebola case, to be syn-
onymous with the phrase ‘delivered a notice to consumer’ as 
appears in s 129 read with s 130. Thus a notice must reach the 
consumer but it does not mean that the notice must be actually 
viewed by the consumer or come to his or her attention.

Consequently, dispatching of a notice by registered mail, and 
showing that it has reached the correct post office, was held to 
be facts that do not form part of the interpretation. Thus, the 
determination of facts to the Sebola case to prove delivery of 
notice must be placed before the court by the credit provider, 
which shows that the notice, on the balance of probabilities, 
reached the consumer, and left before the court where the pro-
ceedings are launched to decide. It is that court that must be 
satisfied that s 129 has been followed. Jafta J, provides that 
this is what the Sebola case must be understood to state.

Conclusion
Therefore, Mr K relied on the wrong interpretation of the Se-
bola case, which was not concerned with a situation where a 
notice had been validly delivered by the credit provider, but 
remained uncollected or unattended to by the consumer. In 
Sebola, the notice was sent to the wrong post office.

It is sufficient that the s 129 notice is sent to the consumer 
and notification dispatched, satisfying the requirement that 
delivery has been effected. It is then, up to the consumer to 
elect whether he or she collects the notice or not; alternatively 
the credit provider is discharged from any liability according to 
s 129 read with s 130, and may commence legal proceedings. 
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NEW LEGISLATION

Legislation published from  
31 March – 25 April 2014

Philip Stoop BCom LLM (UP) LLD (Unisa) is an 
associate professor in the department of mercan-
tile law at Unisa. 

NEW LEGISLATION

PROMULGATION OF ACTS
Electronic Communications Amend-
ment Act 1 of 2014. Commencement: 
To be proclaimed. GN266 GG37536/7-
4-2014.
Independent Communications Auth-
ority of South Africa Amendment 
Act 2 of 2014. Commencement: To be 
proclaimed. GN267 GG37537/7-4-2014.
Tourism Act 3 of 2014. Commencement: 
To be proclaimed. GN268 GG37538/7-4-
2014.
Employment Services Act 4 of 2014. 
Commencement: To be proclaimed. 
GN269 GG37539/7-4-2014.

COMMENCEMENT OF ACTS
Income Tax Act 58 of 1962, New 
Employees’ Tax Deductions Tables 
as prescribed in terms of para 9(1) 
of the Fourth Schedule to the Act. 
Commencement: 1 March 2014. GN224 
GG37499/31-3-2014. 
Protection of Personal Information Act 
4 of 2013, s 1, Part A of Chapter 5, and 
ss 112 and 113. Commencement: 7 April. 
Proc R25 GG37544/11-4-2014.
National Health Act 61 of 2003, ss 36, 
37, 38, 39 and 40. Commencement: 1 
April 2014. Proc 21 GG37501/31-3-2014.
National Environmental Management: 
Waste Act 59 of 2008, Part 8 of Chapter 
4. Commencement: 2 May 2014. Proc 26 
GG37547/11-4-2014.
Liquor Act 59 of 2003 
Suspension and amendment of Liquor 
Amendment Regulations, 2013. GN R285 
GG37558/11-4-2014.

SELECTED LIST OF  
DELEGATED LEGISLATION
Compensation for Occupational Inju-
ries and Diseases Act 130 of 1993 

Classification of industries. GN267 
GG37510/4-4-2014.
Return of earnings rules, forms and par-
ticulars.  GN268 GG37510/4-4-2014.
Annual increase in medical tariffs for 
medical services providers, pharmacies, 
 ambulances and hospital groups. GN254 – 
GN262  GG37511/3-4-2014 to GG37519/3-
4-2014, and GN299 GG37570/24-4-2014 
 – GN303 GG37574/24-4-2014, and GN311 
 GG37576/24-4-2014.
Criminal Law (Sexual Offences and Re-
lated Matters) Amendment Act 32 of 
2007 Establishment of additional ser-
vices for victims of sexual offences and 
compulsory HIV testing of alleged sex 
offenders. GN R263 GG37520/2-4-2014.
Electronic Communications Act 36 of 
2005 
ICASA General Licence Fees Amend-
ment Regulations, 2014. GenN263 
GG37521/2-4-2014.
Fertilizers, Farm Feeds, Agricultural 
Remedies and Stock Remedies Act 36 
of 1947 Amendment of regulations re-
lating to the registration of fertilizers, 
farm feeds, agricultural remedies, stock 
remedies, sterilizing plants and pest 
control operators, appeals and imports. 
GN R207 GG37468/1-4-2014.
Financial Markets Act 19 of 2012 
Amendments to the Johannesburg Stock 
Exchange Interest Rate and Currency 
Rules. BN48 GG37563/25-4-2014.
Local Government: Municipal Finance 
Management Act 56 of 2003 
Municipal Regulations on Standard Chart 
of Accounts. GN R312 GG37577/22-4-
2014.
Local Government: Municipal Systems 
Act 32 of 2000 
Upper limit of total remuneration pack-
age payable to municipal managers and 
managers directly accountable to mu-
nicipal managers. GN225 GG37500/29-
3-2014.

Magistrates’ Courts Act 32 of 1944 
Alteration of areas of jurisdiction of cer-
tain administrative regions for admin-
istrative purposes (Kudumane). GN281 
GG37543/8-4-2014.
Marketing of Agricultural Product Act 
47 of 1996 
Continuation of statutory measure: Reg-
istration by abattoirs and exporters of 
live pigs, registration and returns, and 
levies. GN290 – GN292 GG37553/17-4-
2014.
Establishment of statutory measure and 
determination of guideline prices: Levy  
relating to sorghum. GN310 GG37563/ 
25-4-2014.
Medicines and Related Substances Act 
101 of 1965 
Regulations relating to a transparent 
pricing system for medicines and sched-
uled substances: Amendment (dispensing 
fee to be charged by persons licensed 
in terms of s 22C(1)(a). GN R264 
GG37527/3-4-2014.
General Regulations relating to Medical 
Devices and In Vitro Diagnostic Medical 
Devices (IVDS). GN R315 GG37579/22-4-
2014.
National Energy Regulator of South  
Africa Act 41 of 1987 
Fees payable by licensed generators of 
electricity. GN234 GG37490/4-4-2014.
National Health Act 61 of 2003
National Health Normative Stand-
ards Framework for Interoperability in 
eHealth. GN314 GG37583/23-4-2014.
National Road Traffic Act 93 of 1996 
Dangerous Goods Training Bodies in 
terms of the National Road Traffic Reg-
ulation, 2000. GN R244 GG37504/2-4-
2014.
Occupational Health and Safety Act 85 
of 1993 
Construction Regulations, 2014 (tempo-
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rary exemptions). GN R227 GG37491/4-
4-2014.
Perishable Products Export Control Act 
9 of 1983 
Imposition of levies on perishable prod-
ucts. BN44 GG37490/4-4-2014.
Petroleum Products Act 120 of 1977 
Regulations regarding the levying, collec-
tion and reimbursement of incremental 
inland transport cost recovery levies. GN 
R248 GG37507/1-4-2014.
Property Valuers Profession Act 47 of 
2000 
Publication of fees and changes as ap-
proved in the Act. BN46 GG37522/11-4-
2014.
Road Accident Fund Act 56 of 1996 
Adjustment of statutory limit in respect 
of claims for loss of income and loss of 
support. BN49 GG37563/25-4-2014.
South African Weather Service Act 8 of 
2001 
Regulations regarding fees for the provi-
sion of Aviation Meteorological Services. 
GN R282 GG37545/9-4-2014.

Small Claims Courts Act 61 of 1984 
Establishment of small claims courts for 
the areas of Wynberg and Mitchells Plain. 
GN320 GG37587/25-4-2014.

Value-Added Tax Act 89 of 1991
Amendment of para 8 of sched 1 in terms 
of s 74(3)(a). GN R288 GG37554/17-4-
2014.
Veterinary and Para-Veterinary Profes-
sions Act 19 of 1982 
Amendment of regulations relating to 
veterinary and para-veterinary profes-
sions. GN R305 GG37564/25-4-2014.

Draft legislation
Draft Amendments to the Railway Safety 
Standards Development Regulations, 
2014 in terms of the National Rail-
way Safety Regulator Act 16 of 2002. 
GenN258 GG37490/4-4-2014.
Performing Animals Protection Amend-
ment Bill for comment. GenN286 GG37541/ 
9-4-2014.
National Road Traffic Regulations in 
terms of the National Road Traffic Act 
93 of 1996 for comments. GenN287 
GG37542/9-4-2014.
Civil Aviation Regulations, 2011 in terms 
of the Civil Aviation Act 13 of 2009 for 
comment. GenN332 GG37588/25-4-2014. 

BOOKS FOR LAWYERS

Legal Accounting
By Sheeda Kalideen and Lester Sullivan

Cape Town: Juta 

(2013) 1st edition

Price: R 250 (incl VAT)

126 pages (soft cover)

T
here are not many reference 
works on the market that deal 
with professional service enti-
ties in general and more so legal 

practices in particular. For this reason 
this publication is to be welcomed. The 
authors have a wealth of academic and 
practical experience. 

The content
The first three chapters deal with gen-
eral and elementary principles of dou-
ble entry bookkeeping as opposed to 
accounting, without any focus on those 
applicable to legal practices. The content 
deals adequately with debits and credits, 
transaction recording, the purpose and 
use of ledgers, journals and cash books 
in an easy readable form. The content 
also provides an understanding of debt-
ors, creditors, trial balances, deprecia-
tion, assets and liabilities, as well as the 
bank reconciliation statement.

The basic principles of VAT with its 
limited application to legal bookkeeping 
are dealt with in a separate chapter.

The next four chapters focus on the 
bookkeeping and accounting principles 
and processes relating to typical trans-
actions in a professional law firm. These 
chapters deal with the transfer proce-
dure, the trust and business concepts, 
the statutory requirements, correspond-
ents and conveyancing transactions.

A separate chapter provides a sum-
mary of the various forms of business, 
namely practising as a sole practitioner, 
in partnership or in incorporated form. 
The financial statements that usually 
form part of the financial statements of 
an incorporated practice are explained 
and include a discussion on the cash 
flow statement. The main features of 
the various types of companies, namely, 

public, private and personal liability are 
also explained.

General comment 
All the chapters contain illustrative ex-
amples and exercises, some with an-
swers, for the reader to understand 
and work through. While the illustrative 
examples serve a very useful purpose, 
there are some 86 exercises that prompt 
the question as to whether or not too 
much emphasis has been placed on the 
exercises.

There is very little discussion on dis-
bursement accounting and transaction 
recording in personal accident, criminal 
and High Court, collection and commer-
cial matters.

The book certainly will have appeal for 
those who need a broad understanding, 
not only of the bookkeeping and record-
ing processes of a typical law firm, but 
also generally. This will apply particu-
larly to those practitioners commencing 
practice and those bookkeepers seeking 
a basic introduction to bookkeeping for 
law firms. This book is not meant for 
those readers who require a more ad-
vanced discussion.

Vincent Faris CA(SA) is a 
chartered accountant in  
Pretoria. q
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Employment law update

Talita Laubscher BIur LLB (UFS) LLM 
(Emory University USA) is an attorney 
at Bowman Gilfillan in Johannesburg.

Monique Jefferson BA (Wits) LLB (Rho-
des) is an attorney at Bowman Gilfillan in  
Johannesburg. 

EMPLOYMENT LAW

Arbitrations
The court in Chabalala v Metal and En-
gineering Industries Bargaining Council 
and Others [2014] 3 BLLR 237 (LC) held 
that the conduct of the second respond-
ent arbitrator is an example of how an 
arbitration should not be run. 

Chabalala was dismissed for gross 
misconduct on 1 April 2011 following 
a disciplinary inquiry into allegations 
that he had accused Mr Vas, his manag-
er and owner of the company where he 
was employed, inter alia, of employing 
foreigners to replace existing workers 
and of hiring unknown persons to kill 
the workers. Chabalala contended that 
his dismissal was unfair and referred a 
dispute to the Metal and Engineering In-
dustries Bargaining Council (MEIBC). The 
second respondent, Braam van Wyk, pre-
sided over the arbitration and held that 
Chabalala’s dismissal was substantively 
and procedurally fair. Chabalala took the 
matter on review to the Labour Court 
on the basis that the commissioner had 
misconducted himself in the conduct of 
the proceedings to such an extent that 
he deprived Chabalala of a fair hearing.

With reference to Herholdt v Nedbank 
Ltd (Congress of South African Trade 
Unions as amicus curiae) [2013] 11 BLLR 
1074 (SCA) the Labour Court, per Sny-
man AJ, confirmed, first, that a review of 
an arbitration award is permissible if the 
defect falls within one of the grounds in 
s 145(2)(a) of the Labour Relations Act 
66 of 1995 (LRA). Snyman AJ further con-
firmed that the Labour Court has a su-
pervisory function over the Commission 
for Conciliation, Mediation and Arbitra-

tion (CCMA) and bargaining councils and 
as part of this function, the court should 
point out flaws for rectification. Consid-
ering the facts of the matter, the Labour 
Court held that commissioner Van Wyk 
had committed serious misconduct and 
thus that the award was reviewable. The 
misconduct was such that it contaminat-
ed the entire arbitration and there was 
a complete absence of fair arbitration 
proceedings. 

In summary, commissioner Van Wyk 
committed misconduct as follows: At 
the start of the proceedings, he launched 
into a monologue of self-glorification 
that lasted for about four pages of the 
record in which he indicated why he was 
better than other commissioners with 
legal training because he ‘came through 
the ranks’ and did not ‘inherit’ his posi-
tion from legal practice. In narrowing the 
issues in dispute, Van Wyk ascertained 
that Chabalala sought retrospective re-
instatement. While Chabalala was busy 
cross-examining Vas, Van Wyk abruptly 
called a halt to the cross-examination 
and caused Chabalala to be sworn in to 
give evidence. Before Chabalala could 
even state his case, Van Wyk lambasted 
him with hostile and aggressive cross-ex-
amination on the issue of reinstatement. 
He said, for example, that ‘the employer 
says the relationship of trust … is gone 
... does [Chabalala] think the employer is 
going to organise a big party with lots of 
champagne’. He then put it to Chabalala 
that reinstatement was inappropriate 
because there was ‘no love lost’ between 
Vas and Chabalala. In the end, solely be-
cause of the pressure exerted on him by 

Van Wyk and clearly having been bullied 
into doing so, Chabalala conceded that 
he rather wanted to be awarded com-
pensation. Van Wyk proceeded to place 
the onus squarely on Chabalala to prove 
that his dismissal was unfair. In this re-
gard, he explained that when he gave 
training to his managers at South Afri-
can Airways, he would take his LRA and 
highlight chap 8 with different colours. 
He would, for example, highlight ‘unfair’ 
in red where it came to unfair dismiss-
als, and if Chabalala wanted Van Wyk to 
award him compensation, then Chabala-
la would have to convince him that what 
had happened was unfair. When Cha-
balala tried to state a case, Van Wyk con-
sistently interrupted him and subjected 
him to aggressive cross-examination, 
which included various propositions be-
ing put to Chabalala but not allowing 
Chabalala an opportunity to comment. 
When Van Wyk completed his cross-ex-
amination of Chabalala, he asked if Vas 
had any questions for him. Vas did not 
put any version to Chabalala and did not 
really cross-examine him. Not once was 
Chabalala given a chance to state a case. 

Snyman AJ accepted that s 138(1) of 
the LRA permits a commissioner to con-
duct arbitration proceedings in a man-
ner the commissioner deems fit. He 
held, however, that this does not give an 
arbitrator a licence actually to become 
engaged in the proceedings to such an 
extent that it becomes questionable as 
to whether the arbitrator is a representa-
tive of one of the parties. This section 
can also not be relied on to justify con-
duct that in essence deprives one of the 
parties of a fair hearing, which clearly is 
what happened in this case. The court 
accordingly held that Van Wyk acted un-
fairly, wrongfully and irregularly. It held 
that Van Wyk seemed to be ‘a law unto 
himself’ and this conduct severely dam-
aged the credibility and integrity of the 
arbitration dispute resolution process 
under the LRA. In the circumstances, the 
award was reviewed and set aside. The 
court ordered that the matter be heard 
de novo before another commissioner, 
and that a copy of the judgment be for-
warded to the persons responsible for 
case management at the MEIBC.

Fixed-term contracts
In Public Servants Association obo Mbiza 
v Office of the Presidency and Others 
[2014] 3 BLLR 275 (LC) Mbiza was em-
ployed in the Office of the Presidency 
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Moksha Naidoo BA (Wits) LLB (UKZN) 
is an advocate at the Johannesburg Bar.

Question:
I need some case law related to 
constructive dismissals and specifi-
cally to remedies where construc-
tive dismissals took place and what 
the impact was, if any, on the trust 
relationship between employer and 
employee?

Answer:
Before addressing the question it would 
be prudent to give an overview on con-
structive dismissals. Constructive dis-
missal is a unique form of dismissal that 
was introduced in the 2002 amendments 
to the Labour Relations Act 66 of 1995 
(LRA). In effect, an employee claiming 
a constructive dismissal terminates the 
employment relationship having the 
subjective belief that the employer has, 
in the absence of any rational or opera-
tional need, created an intolerable work-
ing environment. 

The employee, in doing so and in 
terms of s 186(1)(e) of the LRA, can re-
fer an alleged unfair dismissal dispute 
to the Centre for Conciliation, Media-
tion and Arbitration (CCMA). The matter 
would be conciliated and if not settled, 
set down for arbitration.

At arbitration the onus rests with the 
employee to establish that the employer 
created an intolerable working environ-
ment. Thus the employee’s subjective 
beliefs must be tested against an objec-
tive standard, namely, would a reasona-
ble employee under the same conditions 
conclude the working environment is in-
deed intolerable?

It does not necessarily follow that an 
employee who successfully discharges 
this onus would necessarily be entitled 
to any remedy. The onus would thereaf-
ter shift to the employer to provide rea-
sons why such conditions were created. 
If the employer can establish that the 
conditions complained of emanate from 
an economic or any other operational re-
quirement of the employer, then the em-
ployee’s termination would not be seen 
as unfair. 

It would be useful to read the judg-
ment in Member of the Executive Coun-
cil for the Department of Health, Eastern 
Cape v Odendaal & Others (2009) 30 ILJ 
2093 (LC), (at para 60 – 63) where the 
court gave a general ‘exposition’ on the 
law regarding constructive dismissals 
and, in doing so, referred to a number of 
relevant and binding authorities on the 
subject. 

Regarding the issue of remedy, s 193 
of the LRA states that, should a dismiss-
al be deemed unfair, an arbitrator may 
award the employee reinstatement, re-
employment or compensation. It is trite 
that the remedy of reinstatement is the 
primary remedy available to an employ-
ee. (See Equity Aviation Services (Pty) Ltd 
v Commission for Conciliation, Mediation 
& Arbitration and Others 2009 (1) SA 390 
(CC); (2008) 29 ILJ 2507 (CC) at para 36).

However, when dealing with construc-
tive dismissals, it is generally accepted 
that reinstatement is not an appropriate 
remedy. Logically this makes sense; the 
issue of remedy arises only once the em-
ployee has successfully established that 
the employer made working conditions 
intolerable for no rational reason – why 
then would the arbitrator place the em-
ployee back into the very same condi-
tions he or she resigned from? For this 
reason compensation is generally the ap-
propriate remedy for an employee who 
is successful in his or her claim for con-
structive dismissal.

Then again like in all aspects of law 
there is often an exception to the excep-
tion. Recently in Western Cape Education 
Department v General Public Service Sec-
toral Bargaining Council & Others (2013) 
34 ILJ 2960 (LC), the court held that it 
was not unreasonable for an employee 
to be reinstated under circumstances 
where the intolerable working condi-
tions he had resigned from had changed 
and no longer existed if he were to be 
reinstated. 

as a housekeeping manager in the resi-
dence of the Deputy President, Ms Baleka 
Mbete. When his contract was terminat-
ed, he contended at the General Public 
Service Sectoral Bargaining Council that 
he had been unfairly dismissed. The em-
ployer argued that Mbiza had not been 
dismissed but that his contract had 
merely expired. The arbitrator held, how-
ever, that he was dismissed and that the 
dismissal was procedurally unfair but 
substantively fair because it was for a 
fair reason, namely incompatibility with 
Mbete. Mbiza applied for the review of 
the award and sought to have the find-
ing of substantive fairness reviewed and 
set aside. 

Mbiza was employed on a fixed-term 
contract that would have expired on 31 
July 2009. However, on 8 December 2008 
his manager informed him that his con-
tract was terminated due to ‘incompe-
tence’. Two days later she informed him 
that the reason for the termination was 
not ‘incompetence’ but ‘incompatibility’. 
The termination of his employment was 

confirmed in writing on 18 December 
and he was requested to leave the of-
fice with immediate effect, although he 
would be paid until 31 July 2009. The 
arbitrator found that the dismissal was 
procedurally unfair but substantively 
fair. Mbiza argued that this finding was 
unreasonable and thus reviewable. 

The court, per Steenkamp J, noted that 
the arbitrator applied the correct test in 
cases of alleged incompatibility, namely 
that this relates to the employee’s in-
ability or failure to maintain cordial and 
harmonious relationships with his peers. 
For a dismissal based on incompatibil-
ity to be procedurally fair, the employer 
must, prior to dismissal, make some sen-
sible, practical and genuine efforts to ef-
fect an improvement in the interperson-
al relationships. As regards substantive 
fairness, it must be proven that there is 
an absence of cordial and harmonious 
working relationships. In this regard, 
the arbitrator held that there ‘could have 
been uncomfortability’ [sic] or personal-
ity differences. However, Steenkamp J 

pointed out that there was no eviden-
tiary basis for this finding. This rendered 
the finding unreasonable and the finding 
of substantive fairness accordingly re-
viewed and set aside. 

As regards the appropriate remedy, 
the court noted that the employee did 
not wish to be reinstated. With reference 
to ss 194 and 195 of the LRA, the court 
held that compensation is in addition 
to any amount to which the employee 
is entitled in terms of his employment 
contract. The fact, therefore, that Mbiza 
was paid for his entire contract term 
did not disentitle him to compensation 
in respect of the unfair dismissal. The 
court accordingly awarded Mbiza three 
months’ compensation in respect of his 
unfair dismissal. In doing so, the court 
took into account that the employee’s 
dignity and the freedom to engage in 
productive work was impaired by the un-
fair dismissal, as well as the fact that he 
was paid until 31 July 2009 although he 
stopped working in January 2009. 
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Do you have a labour law-related 
question that you would like  

answered? 

Please send your 
 question to  

derebus@derebus.org.za

q

Question:
I have a client who applied for a po-
sition as a truck driver at the mu-
nicipality. My client was appointed, 
and received a salary for a period 
of two months for this position. On 
the third month he was demoted to 
the position of a general worker, the 
position he was in before. Even his 
salary was reduced. Kindly advise 
on how to go about this matter.

Answer:
Your starting point is to ascertain which 
bargaining council your client falls un-
der. Once you know this you should read 
that bargaining council’s main collective 
agreement and determine what internal 
dispute resolution path must be fol-
lowed, if any, before referring an unfair 
labour practice dispute to the bargaining 
council.

The reason for this is that employees 
falling under the public service sector 
are generally governed by a collective 
agreement that obliges them to follow 
stipulated procedures before referring 
their disputes to the bargaining council. 
Such procedures include, but are not lim-
ited to, following an internal grievance 
procedure and thereafter, should the 
dispute remain unresolved, referring the 
matter to the bargaining council. Refer-

ring a dispute to the bargaining council 
without having followed any agreed in-
ternal procedure could provide grounds 
for the employer to raise an in limine on 
the basis that the referral is premature. 
The applicable collective agreement will 
also set out the time lines for both lodg-
ing an internal grievance as well as for 
referring the matter to the council.

In terms of the Labour Relations Act 
66 of 1995 (LRA) demotion disputes 
are regulated by s 186(2)(a). In the ab-
sence of an employee falling under the 
jurisdiction of a bargaining council, 
employees must refer their unfair la-
bour practice disputes to the Centre for 
Conciliation, Mediation and Arbitration 
(CCMA) within 90 days from when the 
act or omission, which constitutes the 
alleged unfair labour practice, arose or 
within 90 days of when the employees 
became aware of the dispute – this as op-
posed to a 30-days time period for which 
to refer an unfair dismissal dispute.

In keeping with this comparison, an 
employee claiming an unfair labour 
practice bears the onus of establishing 
the conduct of the employer was unfair, 
which is contrary to an unfair dismissal 
dispute where the employer bears the 
onus to prove the fairness of a dismissal.

It is open for an employee to claim an 
unfair demotion if he or she is subject to 
a reduction in any one of the following 

remuneration, responsibilities or even 
status.

In Matheyse v Acting Provincial Com-
missioner, Correctional Services & Others 
(2001) 22 ILJ (LC), the court held:

‘From a comparison of the duties, re-
sponsibilities and powers that ensue to 
the two posts, there can be little doubt 
that a transfer to Malmesbury as Head: 
Resource Management would result in 
substantially reduced or diminished au-
thority, power, status and responsibili-
ties for the applicant. This constitutes a 
demotion.’

The fact that your client’s remunera-
tion, responsibilities and status have 
been reduced, strongly suggests that 
your client has been demoted. Whether 
or not such demotion is fair will depend 
on the circumstances that gave rise to 
the employer’s conduct and how one 
presents argument on behalf of the em-
ployee before the arbitrator. 

De Rebus is the SA Attorneys’ Journal. It is published monthly for the benefit of 
practising attorneys and candidate attorneys.

De Rebus Digital is an exact replica of the print version and is available to everyone with 
access to a computer, laptop or tablet.  

Can you afford not to have this valuable information at your fingertips?

Subscribe to this free service by e-mailing your name and 
e-mail address to kathleen@derebus.org.za

January/February 2014

THE SA ATTORNEYS’ JOURNAL

NELSON ROLIHLAHLA MANDELA
1918 – 2013

G
al

lo
 Im

ag
es

/G
et

ty
 Im

ag
es

/J
ur

ge
n 

Sc
ha

de
be

rg

MARCH 2014

THE SA ATTORNEYS’ JOURNAL

Facilitative mediation
Seeing more than the tip of the iceberg

Franchise agreements
Does the Consumer Protection Act 68 of 2008 point in the right direction?

Stem cell research
Is South African law locking progress?

FIGHTING OVER 
BREADCRUMBS 
Cartels and the 
Competition Act 89 of 1998

APRIL 2014

THE SA ATTORNEYS’ JOURNAL

Merger and  
takeover law 
Impact on private companies 

Fair divorce:
Misconduct does not play  
a role in forfeiture claims

SUGAR-COATING 
GUILT
Admission  
of guilt fines –  
no easy fix

MAY 2014

THE SA ATTORNEYS’ JOURNAL

POPI:  
 Is South Africa keeping up 
with international trends? 

Condemning the leaking of 
Public Protector’s provisional reports

UNSPOKEN TRICKS OF THE TRADE
When does advertising become touting?

Di�  culties in regulating class action litigation
Is there a need to articulate the rules? 



If you’ve got a law degree, 
it would be a crime not to 

make money off it.

THE KEY TO SUCCESS LIES IN SHARING IT.

PPS offers unique fi nancial solutions to select graduate professionals 
with a 4-year degree. PPS is an authorised Financial Services Provider. 

*Members with qualifying products share all our profi ts. 
Standard SMS rates apply.

As a qualifi ed attorney, you’re also fully qualifi ed to 
become a member of the only fi nancial services 

company created by professionals, for professionals, 
and completely owned by its South African

members. Apart from insurance, investment and 
healthcare solutions tailor-made to your specifi c 
needs as a professional, as a valued PPS member
 you also share all the company’s profi ts* – which 

were upwards of R4.2 billion last year alone. 
We don’t want to lay down the law, but calling 

PPS today is a pretty good idea.

For more info, SMS ‘DR’ and your name to 42097, consult a PPS 

product-accredited fi nancial services adviser 

or visit www.pps.co.za.

H
A
V
A
S
W

W
-D

6
3
3
17
/E

6 3 3 1 7 P - S p e c A t t o r n e y  -  1  2 0 1 4 - 0 5 - 1 9 T 1 6 : 4 2 : 5 9 + 0 2 : 0 0



DE REBUS – JUNE 2014

- 46 -

Recent articles 
and research

By
Meryl 
Federl

This column includes the backlog of Industrial Law Journal and Employment Law. 
The backlog of Income Tax Reporter and Tax Payer will be indexed in the next issue of De Rebus.

Abbreviations: 
EL: Employment Law (LexisNexis)
ILJ: Industrial Law Journal (Juta)
PLD: Property Law Digest (LexisNexis)
SACJ: South African Journal of Criminal 
Justice (Juta)
SA Merc LJ: South African Mercantile 
Law Journal (Juta)
TSAR: Tydskrif vir die Suid Afrikaanse 
Reg (Juta)

Banking law 
Cousy, H ‘The delicate relationship be-
tween law and finance: The classification 
of credit default swaps’ (2014) 2 TSAR 
227.
De Jager, J ‘The South African Reserve 
Bank: Blowing winds of change (Part 2)’ 
(2013) 4 SA Merc LJ 492.

Corporate law 
Botha, MM and Van Heerden, C ‘The 
Protected Disclosures Act 26 of 2000, 
the Companies Act 71 of 2008 and the 
Competition Act 89 of 1998 with regard 
to whistle-blowing protection: Is there a 
link?’ (2014) 2 TSAR 337.
Loubser, A ‘Tilting at windmills? The 
quest for an effective corporate rescue 
procedure in South African law’ (2013) 4 
SA Merc LJ 437.

Courts
Rautenbach, IM ‘The private law, com-
mercial law and public law contents of 
Constitutional Court orders from 1995 
to 2012 (part 1)’ TSAR 2 2014 243.

Credit law 
Botha, M ‘A home owner’s automatic 
mechanism for taking the sting out of a 
default judgment’ (2014) March PLD 2.
Brits, R and Van der Walt, AJ ‘Applica-
tion of the housing clause during mort-
gage foreclosure: A subsidiary approach 
to the role of the National Credit Act 
(part 1)’ (2014) 2 TSAR 288.
Brits, R and Van der Walt, AJ ‘Pledge of 
movables under the National Credit Act: 
Secured loans, pawn transactions and 
summary execution clauses’ (2014) 4 SA 
Merc LJ 555. 

Criminal law 
Bellengere, A and Walker, S ‘When the 

truth lies elsewhere: A comment on the 
admissibility of prior inconsistent state-
ments in light of S v Mathonsi 2012 (1) 
SACR 335 (KZP) and S v Rathumbu 2012 
(2) SACR 219 (SCA)’ (2013) 2 SACJ 175.
Hoctor, S ‘The degree of foresight in do-
lus eventualis’ (2013) 2 SACJ 131.
Jordaan, L ‘Die legaliteitsbeginsel en die 
toelaatbaarheid van regterlike aktivisme 
die ontwikkeling van die substantiewe 
strafreg (deel 1)’ (2014) 2 TSAR 264.
Kavuro, C ‘Penal rehabilitation in the 
jurisprudence of the International Crimi-
nal Tribunal of Rwanda: Pardon and 
commutation of sentence’ (2013) 2 SACJ 
153.

Family law 
Gröpl, C ‘Recent German Federal Consti-
tutional Court decisions regarding mar-
riage, parents and family – constitutional 
amendments without legislative partici-
pation?’ (2014) 2 TSAR 277.

Labour law
Albertyn, C ‘Interest arbitration: Its use 
in broader public sector disputes in On-
tario’ (2013) 34 ILJ 1675.
Benjamin, P ‘Beyond dispute resolution: 
The evolving role of the Commission for 
Conciliation, Mediation & Arbitration 
Part One: Individual Dispute Resolution’ 
(2013) 34 ILJ 2441.
Benjamin, P ‘Beyond dispute resolution: 
The evolving role of the Commission for 
Conciliation, Mediation and Arbitration 
Part Two: Collective Dispute Resolution’ 
(2014) 35 ILJ 1.
Bosch, C ‘The proposed 2012 amend-
ments relating to non-standard employ-
ment: What will the new regime will be?’ 
(2013) 34 ILJ 1631.
Coetzee, F, Patel, A and Beerman, R 
‘Section 197 of the Labour Relations Act 
– some comments on practical consider-
ations when drafting agreements’ (2013) 
34 ILJ 1658.
Coetzer, N and Harper, R ‘Interpreting 
section 197 after Aviation Union of SA v 
SA Airways: An analysis of recent case 
law relating to Transfers of Undertak-
ings’ (2013) 34 ILJ 2506.
Cohen, T ‘Discretionary benefits dis-
putes’ (2014) 35 ILJ 79.
Cohen, T ‘Precautionary Suspensions 

in the Public Sector: Member of the Ex-
ecutive Council for Education, North West 
Provincial Government v Gradwell (2012) 
33 ILJ 2033 (LAC)’ (2013) 34 ILJ 1706.
Fergus, E ‘Reviewing an appeal: A re-
sponse to Judge Murphy and the SCA’ 
(2014) 35ILJ 47.
Fergus, E ‘The “Reasonable Employer’s” 
Resolve’ (2013) 34 ILJ 2486.
Giles, G ‘A bibliography of articles on la-
bour law: September 2010 – June 2013’ 
(2013) 35 ILJ 2514.
Grogan, J ‘“Coloured” now black: But 
whites stay white’ (2014) Feb EL 12.
Grogan, J ‘Benefitting workers: A fresh 
look at section 186(2)(a)’ (2013) Oct EL 
10.
Grogan, J ‘Franchise transfers: A loop-
hole in section 197?’ (2013) Dec EL 4.
Grogan, J ‘Like it or lump it: The LAC’s 
take on affirmative action’ (2013) Aug EL 
4.
Grogan, J ‘Of quotas and absolute bar-
riers: The SCA revises Barnard v SAPS’ 
(2014) Feb EL 3.
Grogan, J ‘Sidumo revisited (yet again) 
the search for the true review test con-
tinues’ (2014) Mar EL 4.
Grogan, J ‘Sleight of hand: Now an em-
ployee, then not’ (2013) Oct EL 4.
Grogan, J ‘Status quo orders interdictory 
relief for dismissed employees’ (2014) 
Mar EL 14.
Grogan, J ‘Steel ceilings: Affirmative ac-
tion by numbers’ (2013) Aug EL 10.
Grogan, J ‘Unscrambling the omelette: 
Interpreting and applying collective 
agreements’ (2013) Dec EL 9.
Hunter, R ‘Post-retirement medical 
scheme contribution liabilities: What is 
an employer’s liability, if any?’ (2013) 34 
ILJ 1645.
Le Roux, R ‘Employment: A dodo, or sim-
ply living dangerously?’ (2014) 35 ILJ 30.
Mbiada, CJT ‘The Meaning of a benefit in 
terms of the LRA: The End of the road? 
Apollo Tyres SA (Pty) Ltd v Commission 
for Conciliation, Mediation & Arbitration 
& Others (2013) 34 ILJ 1120 (LAC)’ (2014) 
35 ILJ 96.
Norton, D ‘When is a suspension an un-
fair labour practice? A review of court 
decisions’ (2013) 34 ILJ 1694. 
Rycroft, A ‘Being held in contempt for 
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non-compliance with a court interdict: 
In2Food (Pty) Ltd v Food & Allied Workers 
Union & Others (2013) 34 ILJ 2589 (LC)’ 
(2013) 34 ILJ 2499.
Whitcher, B ‘Similar fact evidence in ar-
bitration proceedings’ (2014) 35 ILJ 89.
Wiese, T ‘Worker participation and the 
Companies Act of 2008: An overview’ 
(2013) 34 ILJ 2467.

Property law 
Mohamed, SI ‘The Rental Housing Act: 
Second Generation Amendments’ (2014) 
March PLD 6. 
Viljoen, S ‘The temporary expropriation 
of a use right as interim measure in the 
South African housing context (part 1)’ 
(2014) 2 TSAR 359.

Public contracts
Sonnekus, JC ‘Procurement contracts 
and underlying principles of the law – no 
special dispensation for organs of state 
(part 1 – the principles)’ (2014) 2 TSAR 
320.

Securities
Luiz, S and Van der Linde, K ‘The Fi-
nancial Markets Act 19 of 2012: Some 
comments on the regulation of market 
abuse’ (2013) 4 SA Merc LJ 458.

Scott, S ‘One hundred years of security 
cession’ (2013) 4 SA Merc LJ 513.

Tax law 
Van Zyl, SP ‘Determining the place of 
supply or the place of use and consump-
tion of imported services for Value-Add-
ed Tax purposes: Some lessons for South 
Africa from the European Union’(2013) 4 
SA Merc LJ 534.

Trade Law
Zhu, W ‘Creating a favourable legal en-
vironment for the sustainable develop-
ment of China – Africa business rela-
tions’ TSAR 2 2014 306.

Please note that copies of the arti-
cles mentioned in this feature are 
not supplied by the author, but may 
be obtained from the publishers of 
the journals, or a law library.

Meryl Federl BA Higher Dipl Li-
brarianship (Wits) is an archivist 
of Historical Papers at the Univer-
sity of the Witwatersrand. E-mail: 
Meryl.federl@wits.ac.za

Which journals would you 
like to see featured in this  

column? 

Forward your  
suggestions to  

derebus@derebus.org.za

WIN

an  iPad

Open access law journals: 
• Open Access Online Law Journal 
published by the University of Preto-
ria: www.dejure.up.ac.za/
• Potchefstroom Electronic Law Jour-
nal: www.nwu.ac.za/p-per/volumes  
• Law, Democracy & Development is 
the journal of the Faculty of Law at 
the University of the Western Cape: 
www.ldd.org.za/current-volume.html
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An idiot’s guide 
to Incoterms

OPINION

By 
Derrick 
Kaufmann

q

Derrick Kaufmann BCom (Wits) LLB 
(Stell) is an attorney at Kampel Kauf-
mann Attorneys in Johannesburg.

W
hen companies con-
clude agreements to 
buy and sell goods 
across borders, there 
are certain minimum 
prescribed terms that 

need to be included in these agreements 
in order to ensure that the parties prop-
erly understand their respective rights 
and obligations.

Given the international acceptance 
by courts and other authorities globally,  
International Commercial Terms (Inco-
terms) rules constitute a fundamental 
part of global trade today. One should, 
therefore, have a reasonable understand-
ing of how they work.

When buying and selling goods it is 
important that not only are the goods 
identified in the agreement, but it is just 
as important that one stipulates clearly 
where the obligations of each party be-
gin and end, and in particular, insofar as 
it relates to the delivery of those goods.

There is often a significant time pe-
riod that may pass between the time 
when goods leave the seller’s premises 
and when they arrive at the purchaser’s 
premises. It is this crucial period of the 
transaction that needs clear definition 
relating to the parties respective rights 
and obligations and when risk and own-
ership in and to those goods passes. It is 
in this context where the proper use and 
benefit of the Incoterms can be seen.

The Incoterms was the brainchild of 
the International Chamber of Commerce 
in Paris that first published a set of ab-
breviations in 1936 which, when used in 
transactions, would determine who pays 
the cost of each transportation segment, 
who is responsible for the loading and 
unloading of goods and who bears the 
risk of loss of those goods at any point 
during their the transportation and de-

livery. These Incoterms are updated 
every ten years by the International 
Chamber of Commerce. The latest set of 
Incoterms was published in 2010 and is 
referred to as ‘Incoterms 2010’.

It is imperative that one makes refer-
ence to which edition of the Incoterms 
one is referring to when choosing to use 
the Incoterms (for example, Incoterms 
2010). The reason for this is simply 
because from one edition to the next, 
amendments are made, terms changed 
or redefined and in some cases, terms 
are removed altogether.

Incoterms rules are divided into four 
groups as below (See www.iccwbo.org/
products-and-services/trade-facilita-
tion/incoterms-2010/the-incoterms-
rules/, accessed14-5-2014). 

Group E Incoterms (Incoterms begin-
ning with the letter E): These generally 
require the buyer to take delivery of the 
goods at the seller’s premises. Examples 
of group E Incoterms are EXW (ex-works). 
In this scenario, the seller makes the 
goods available to the buyer at the sell-
er’s premises. Accordingly, the buyer is 
responsible for all transportation costs, 
duties and insurance, and accepts risk of 
loss of the goods immediately once the 
goods are purchased and placed outside 
the factory door by the seller. Please note 
that ex-works does not include loading 
goods onto a truck or vessel.

Group F Incoterms (Incoterms begin-
ning with the letter F): They require the 
seller to deliver the goods to a carrier at 
the cost and expense of the seller and 
that the costs of the main carrier are car-
ried by the buyer. Examples of group F 
Incoterms include FAS (free alongside 
ship), FCA (free carrier) and FOB (free on 
board).

Group C Incoterms (Incoterms begin-
ning with the letter C): These require the 

seller to arrange and pay for carriage of 
the goods, but the seller does not as-
sume the risk for loss or damage once 
the goods are delivered to the carrier. 
In this situation, the seller places the 
goods on the carrier at its own cost and 
expense, and pays for the cost of the 
carrier, whereas the buyer takes the risk 
while it is being transported. Examples 
of Group C Incoterms include CFR (cost 
and freight), CIF (cost, insurance and 
freight), CPT (carriage paid to) and CIP 
(carriage and insurance paid to).

Group D Incoterms (Incoterms begin-
ning with the letter D): Require the seller 
to bear all the costs and risks of bringing 
the goods to the buyer’s country. Exam-
ples of group D Incoterms include DAF 
(delivered at frontier), DES (delivered ex-
ship), DEQ (delivered ex-quay), DDU (de-
livered duty unpaid) and DDP (delivered 
duty paid).

Some of the Incoterms are suitable 
for use in connection with only certain 
modes of transport. For example, FAS, 
FOB, FCR and CIF are customarily used 
in connection with sea inland waterway 
transport only.

Incoterms helps ameliorate the con-
fusion and misunderstandings that can 
sometimes occur between customer and 
supplier when it comes to identifying 
their respective rights and obligations in 
terms of a contract seeking to regulate 
the transportation of goods.
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