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Identifying the beneficial owner 22

Traditional methods of trying to hide or introduce illicit pro-
ceeds to the formal financial system(s) are fairly easy to de-
tect and dealt with by the relevant authorities. However,  

Nkateko Nkhwashu writes that the corrupt, took it a step further and 
came up with new complex and sophisticated methods to achieve 
the same ends. Among the methods used, is the misuse of corporate 
vehicles or legal structures, aimed at hiding the true identities of 
those who actually own, control and benefit from these structures. 
This challenge is not jurisdiction specific but cuts across borders. 
On this note the international community through various fora took 
an interest in this and came up with various ways of curbing the 
challenge. One such way is the need to identify the ‘beneficial own-
ers’ of legal entities and legal arrangements, including trusts.

Does the electorate have effective remedies 
under the South African Electoral System?

24

Makhosi Poyo writes that the recent service delivery protests, 
characterised by the destruction of public property, as well 
as occasional loss of lives by some protestors have left some 

gasping with astonishment and feeling overwhelmed by a plethora 
of unanswered questions pertaining to such incidents. Given the 
fact that our society is founded on the values of constitutional de-
mocracy with an entrenched Bill of Rights, which guarantees hu-
man dignity, equality and freedom (s 7 of the Constitution), how is 
it that the social behaviour of some citizens, in pursuit of the same 
rights and freedoms as guaranteed in the Constitution, is increas-
ingly expressed in the manner that is diametrically opposite to its 
spirit and tone? Mr Poyo analyses the maxim ubi ius ibi remedium 
(whenever there is a right, there is a remedy), the state according to 
social contract, two dimensions identified in the right to vote, the 
right to recall, the unconstitutionality of the South African electoral 
system and possible reforms. 

Possible consequences of the ‘failure’ of an 
adopted business rescue plan

20

The new Companies Act 71 of 2008 
(the Companies Act) has intro-
duced a regulatory regime aimed 
at providing an opportunity for 

companies struggling finan-
cially to obtain a reprieve 
necessary for possible resus-
citation. Literature on the 
purpose of business rescue 

and what the regime sets out to 
achieve has grown tremendously 

since the enactment of the Companies 
Act. The new regime has been viewed by 

the legislature as a critical policy objective 
necessary to facilitate a thriving economy, as 

well as the achievement of socio-economic imperatives. It is in the 
light of the above that this article, written by Zolani Buba, sets about 
to discuss briefly the manner in which the current legislative frame-
work not only limits a creditor’s ability to have recourse against 
a company that has availed itself of the protective mechanisms of 
business rescue, but to further highlight uncertainty surrounding 
applicable legal consequences where an adopted rescue plan has 
failed (whether in part or in full) in terms of its implementation. 
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EDITOR’S NOTE

Would you like to 
write for De Rebus?

De Rebus welcomes article contri-
butions in all 11 official languages, 
especially from legal practitioners. 
Practitioners and others who wish 
to submit feature articles, practice 
notes, case notes, opinion pieces 
and letters can e-mail their contribu-
tions to derebus@derebus.org.za.

The decision on whether to pub-
lish a particular submission is that 
of the De Rebus Editorial Com-
mittee, whose decision is final. In 
general, contributions should be 
useful or of interest to practising 
attorneys and must be original and 
not published elsewhere. For more 
information, see the ‘Guidelines 
for articles in De Rebus’ on our 
website (www.derebus.org.za). 
• Please note that the word limit is 
2000 words.
• Upcoming deadlines for article 
submissions: 23 October and 20 
November 2017.

New property owners not liable 
for historical debt

Mapula Sedutla – Editor

O
n 29 August the Constitutional 
Court (CC) handed down a 
unanimous judgment, which 
affirms that new property 

owners are not responsible for settling 
municipal debt accumulated by previous 
owners. In Jordaan and Others v City 
of Tshwane Metropolitan Municipality 
and Others (CC) (unreported case no 
CCT283/16, 293/16 and 294/16, 29-
8-2017) (Cameron J), the court handed 
down judgment on an order by the 
Gauteng Division of the High Court in 
Pretoria, that declared s 118(3) of the 
Local Government: Municipal Systems 
Act 32 of 2000 constitutionally invalid.  

Section 118(3) of the Local Government: 
Municipal Systems Act provides that an 
amount due for the municipal services 
rendered on any property is a charge on 
that property and enjoys preference over 
any mortgage bond registered against 
the property. 

The matter came before the High 
Court after the City of Tshwane and 
Ekurhuleni municipalities suspended, 
or refused to contract for the supply 
of municipal services to the applicants’ 
properties. This was on the basis that 
the applicants, who are relatively recent 
transferees of municipal properties, 
owed the municipalities for municipal 
services rendered to these properties 
before transfer. The High Court found 
s 118(3) constitutionally invalid, to 
the extent only that it has the effect of 
transferring to new owners municipal 
debts incurred before transfer. The 
High Court found this to be an arbitrary 
deprivation of property in terms of s 
25 of the Constitution. It said that new 
owners of property are not liable for 
municipal debts incurred by previous 
owners. Therefore, municipalities may 
not sell the property in execution to 
recover the debt or refuse to supply 
municipal services on account of 
outstanding historical debts.

In considering whether to confirm the 
High Court’s declaration of constitutional 
invalidity, the CC had to determine 
whether the provision, when properly 
interpreted, in fact means that, when a 
new owner takes transfer of a property, 
the property remains burdened with the 
debts a previous owner incurred. If the 
provision was capable of an interpretation 
that did not impose constitutionally 
invalid consequences, the High Court’s 
declaration of constitutional invalidity 
would be unnecessary.

The municipalities of Tshwane, 
Ekurhuleni and eThekwini, which was 
admitted as amicus curiae, contended 
that a proper construction of s 118(3) 
was that the charge survives transfer. 
They argued that for municipalities to 
properly fulfil their constitutional duties 
of service delivery, they needed extra-
ordinary debt collecting measures. This 

meant burdening new owners with the 
responsibility for historical debts. The 
municipalities conceded that nothing 
prevented them from enforcing their 
claims for historical debts against those 
who incurred them, namely the previous 
owners. The municipalities conceded 
further that their powers included 
interdicting any impending transfer to 
a new owner by obtaining an interdict 
against the old, indebted owner, until the 
debts were paid.

Also admitted as amici curiae were the 
social housing organisation, TUHF Ltd 
(TUHF); The Banking Association of South 
Africa (BASA), an association with thirty-
two member banks and the Johannesburg 
Attorneys Association (JAA). TUHF and 
BASA associated themselves with the 
applicants in challenging the meaning the 
municipalities ascribed to s 118(3). They 
advanced further arguments including 
that s 118(3) permitted arbitrary 
deprivation of not just the new owner’s 
property rights, but of real security rights 
the new owner confers on any mortgagee 
who extends a fresh loan on the security 
of the property post-transfer. The JAA 
focused on a conveyancer’s duties and 
ethical position should this CC hold that 
the s 118(3) right survives transfer.

In a unanimous judgment, written 
by Cameron J, the court weighed the 
historical, linguistic and common law 
factors bearing on how the provision 
should be understood, plus the need to 
interpret it compatibly with the Bill of 
Rights. The court held that the provision 
is well capable of being interpreted 
so that the charge does not survive 
transfer. The court held that a mere 
statutory provision, without more, that a 
claim for a specified debt is a ‘charge’ on 
immovable property does not make that 
charge transmissible to successors in 
title of the property. Public formalisation 
of the charge is required (for example, 
registration in the Deeds Registry) so as 
to give notice of its creation. 

Section 118 does not require this 
public formalisation process. The Bill of 
Rights prohibits arbitrary deprivation 
of property, which would happen 
if debts without historical limit are 
imposed on a new owner of municipal 
property. Therefore, to avoid unjustified 
arbitrariness in violation of 25(1) of the 
Bill of Rights, the court held that s 118(3) 
must be interpreted so that the charge it 
imposes does not survive transfer to a 
new owner.

As a result, the court held that, because 
s 118(3) can properly and reasonably 

be interpreted without constitutional 
objection, it is not necessary to 
confirm the High Court’s declaration of 
invalidity. The court, however, granted 
the applicants a declaration that the 
charge does not survive transfer.

q
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WHY ARE SOME OF THE 
LEADING LAW FIRMS 

SWITCHING TO LEGALSUITE?
LegalSuite is one of the leading suppliers of software to the legal industry in 
South  Africa. We have been developing legal software for over 25 years and 
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alternative to your current software, we would encourage you to invest some 
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Some of the leading fi rms in South Africa are changing over to LegalSuite. 
If you can afford an hour of your time, we would like to show you why.

T
he South African Chapter of 
International Association of 
Women Judges (SAC-IAWJ), 
held its 13th Annual Confer-
ence in Polokwane. The con-
ference themed ‘Wrap the 

wide arms of the law around those who 
need it,’ was a platform for the members 
of the association to discuss unsettling 
matters that affected ordinary society 
members and to talk about transforma-
tion within the judiciary. 

The president of the SAC-IAWJ, Judge 
Anna Shane Kgoele, in her opening re-
marks said the conference was an oppor-
tunity for the association to take stock 
and audit their progress with regards 
to women empowerment. Judge Kgoele 
added that the aim of the SAC-IAWJ, was 
to champion the rights of women and 
children and that the association’s aspi-
rational goal as stated in the preamble 
of the Constitution, was that of building 
a non-racist and non-sexist South Africa 
(SA) and it still is the association’s lode-
star.

Judge Kgoele pointed out that it was 
an undisputed fact that women judges 
have contributed to progressive juris-
prudence of SA. She said that there are 
many policies and laws, but the question 
that remains to be answered, is how do 
those policies and laws benefit society? 
Judge Kgoele noted that one of the asso-
ciation’s goals, goal 5 of the 17 develop-
ments goals, talks about achievement of 
gender equality and empowerment of all 
women and girls. 

‘The South African chapter platform 
has helped to strengthen the qualitative 
participation of women in the judiciary. 
We acknowledge that transformation 
this far has occurred in the judiciary,’ 
Judge Kgoele said. However, she said the 
transformation was not enough and the 
biggest challenge is whether ordinary 
people felt the transformation that has 

happened in the judiciary thus far. Judge 
Kgoele added that great strides have 
been made, but there are still unsettling 
realities of poverty, inequality, rape and 
violence against women in society.

Judge Kgoele acknowledged that soci-
ety promotes women judges, however, 
she posed a question whether women 
judges give back to society and contrib-
ute to conditions of change. ‘This con-
ference must provide an opportunity for 
an introspection for us women judges, to 
talk about transformation of society as a 
whole. We must make women who feel 
like they are not protected by our laws, 
feel like there is hope and we must take 
away their resentments,’ Judge Kgoele 
added. 

Judge Kgoele said that the association 

must make sure that young women are 
inspired, however, she pointed out that 
women cannot do it on their own. She 
added that for women empowerment to 
succeed, men must be involved and help 
in the empowering of women. 

Vice-President of the SAC-IAWJ, Judge 
Margie Victor, while outlining the goals 
of the conference, said that all the 
themes and programmes of the associa-
tions are always guided by the Constitu-
tion. She added that the association was 
worried about all the corruption that is 
taking place. She said that corruption 
meant that the poor and vulnerable get 
less and less.

Experiences from the  
Regional Judges Forum
Supreme Court of Appeal, Justice Zukisa 
Tshiqi, discussed experiences from the 
Regional Judges Forum. Justice Tshiqi 
said the arms of the law were indeed as 
wide as the theme of the conference sug-

President of the South African 
Chapter of International  
Associations of Women  

Judges (SAC-IAWJ),  
Judge Anna Shane Kgoele,  

opened the 13th Annual Confer-
ence of the association. Judge 

Kgoele said the aim of the SAC-
IAWJ was to champion the rights  

of women and children.

Society should play a role in 
women empowerment

NEWS

Supreme Court of Appeal,  
Justice Zukisa Tshiqi, spoke  
about experiences from the  

Regional Judges Forum. 
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Deputy Chief Justice,  
Raymond Zondo, opened the  

SAC-IAWJ’s 13th Annual  
Conference at Limpopo in August.

Constitutional Court’s Justice 
Leona Theron, spoke at the 

SAC-IAWJ. Justice Theron said 
transformation must be looked 
at differently and the judiciary 

must transform itself first, before 
transforming society.

gested. She added that the Bill of Rights 
in the Constitution is the cornerstone of 
democracy. ‘It enshrines the rights of all 
people and affirms the democratic val-
ues of human dignity, equality and free-
dom. It binds the legislature, judiciary 
and all organs of state,’ Justice Tshiqi 
said.

Justice Tshiqi pointed out that the 
fundamental human rights of all people 
are also protected in the regional and 
international agreements countries have 
signed, including the African Charter on 
Human and People’s Rights and the In-
ternational Covenant on Civil and Politi-
cal Rights. Justice Tshiqi said the Vienna 
Declaration and Programme of Action 
adopted by the World Conference on Hu-
man Rights on 25 June 1993, stated that 
it is a duty of the state regardless of the 
political, economic and cultural system 
to promote and protect all human rights 
and fundamental freedom.

Justice Tshiqi, referred to the case of 
Republic v Kenya National Examination 
Council [2009], she said that the court 
described human dignity as that intan-
gible element that makes a human being 
complete. She added that human dignity 
goes to the heart of human identity and 
that human dignity is the cornerstone of 
other human rights, as it can be violated 
through humiliation, deprivation or de-
humanisation.  Justice Tshigi said if we 
as a society rejected certain people be-
cause their identity did not conform to 
our understanding of what they should 
be, we would be dehumanising them.

Deputy Chief Justice, Raymond Zondo, 
said that the question that needed to be 
asked was: What is meant to wrap the 
wide arm around those who need it? He 
said that the theme had many meanings 
and one of them meant the provision of 
legal protection to those in need of legal 
protection. Deputy Chief Justice Zondo 
added that the theme was an interpre-
tation that promotes the spirit, purport 
and objects of the Bill of Rights as re-
quired by s 39(2) of the Constitution.

Deputy Chief Justice Zondo said the 
‘arms of the law’, that the theme referred 
to, are the arms that can bring relief to 
those who are aggrieved, vulnerable, 
discriminated against and those who 
are marginalised in society. ‘It could not 
be that it contemplates the arms of the 
law that seeks to protect only a few. It 
could not be that it contemplates a law 
that seeks to displace large sections of 
the population from their land,’ Deputy 
Chief Justice Zondo said.

Deputy Chief Justice Zondo pointed 
out those who needed the protection 
of the law under the Apartheid regime, 
were prevented from being wrapped by 
the arms of the then legal system. He 
said this was because the system was 
the enemy of the majority of the people. 
However, Deputy Chief Justice Zondo 
said looking at the current legal system 
SA has, one can see the difference be-
tween the interim legal system and the 
legal system of the then Apartheid re-
gime. Deputy Chief Justice Zondo noted 
that under the Apartheid legal system, 
SA was under parliamentary sovereign, 
but now under the current legal system 
the Constitution is the supreme law of 
the land.

Deputy Chief Justice Zondo referred 
back to the day women marched to the 
Union Buildings against the pass laws. 
He said the women were disgusted and 
had had enough with the Apartheid le-
gal system. ‘Those brave and courageous 
women marched to the Union Building 
and said to Strijdom’s government. You 
strike a women, you strike a rock,’ Jus-
tice Zondo said. He added that after the 
women had made their mark, which is 
crucial in history, men also got into ac-
tion and were prepared to face the sol-
diers and police.

Deputy Chief Justice Zondo thanked 
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and acknowledged the role the SAC-IAWJ 
played in him being appointed as Deputy 
Chief Justice. He said the recommenda-
tion that the association submitted 
carried a lot of weight. He said that he 
appreciated support from all who sup-
ported him, but singled out the support 
of the association, because they provided 
the best motivation as to why he was to 
be Deputy Chief Justice of the country, 
by referencing as motivation the work 
he did as the then Deputy President of 
the Labour Appeal Court and the Labour 
Court, to increase the representation of 
women. 

Deputy Chief Justice Zondo, praised 
and acknowledged, Justice Mandisa 
Maya as the first female President of the 
Supreme Court of Appeal. He said there 
was a need for transformation of the ju-
diciary to ensure that as many women as 
possible are represented in the various 
courts of SA.

Transformation of the 
judiciary
The Constitutional Court’s, Justice Leona 
Theron, spoke about the transformation 
of the judiciary. Justice Theron said that 
transformation must be looked at differ-
ently and the judiciary must transform 
itself first. Justice Theron pointed out 
that transformation is not only about 
magistrates being appointed as judges. 
She said it was about transforming the 
entire society, the community and the 
workplace in order to live up to the ide-
als of the Constitution and in order to be 
true to the oath of office.

‘Transformation starts by what you 
do outside of your job, as a lecture, as a 
magistrate and as a judge.’ Justice Ther-
on said. She said some of the fruits of 
transformation was seeing more women 
judges in the judiciary. ‘We want to see 
more upward mobility of women in the 
judiciary. We want to see transformation 
at grass root level, we want to see trans-
formation at our courts,’ Justice Theron 
added. She pointed out that there are 
challenges at courts, and asked what has 
been done about the challenges.

Justice Theron said transformation 

does not start with promotions, but 
starts with making a comfortable and 
clean environment for the people who 
go to courts to be served.

Minister of Justice and Correctional 
Services, Michael Masutha, was a guest 
speaker at the SAC-IAWJ. Mr Masutha 
said SA was prudent in declaring August 
a women’s month, acknowledging the 
contribution in the struggle of the coun-
try. Mr Masutha added that the country 
had many challenges and while it is ap-
propriate to celebrate women’s achieve-
ments, the country needed to reflect on 
many women that have been victims of 
exploitation and abuse as a results of the 
ills in society filled with chauvinism and 
many other factors.

Mr Masutha said the SAC-IAWJ’s con-
ference was to acknowledge women 
judges who made it to the legal profes-
sion despite having to overcome many 
challenges. He said women’s formal ex-
clusion from practising law should have 
been ended by now and yet many years 
later there are still talks about exclusion 
of women, despite the fall of Apartheid.

‘I think it is going to take an effort by 
not only women, because overcoming 
this challenge is going to take the society 
as a whole, men and women, because the 

struggle of women should be the strug-
gle of society,’ Mr Masutha said. He add-
ed that it did not make sense that men 
left the struggle of equality to women 
themselves. He said it should be a col-
lective effort. He noted that there must 
be leadership dedicated to the cause of 
mobilising women practitioners.

Mr Masutha said that he had given 
a directive to women attorneys in all 
government work that falls in his port-
folio, that black women practitioners 
should be given preference. He added 
that he received many complaints that 
black women practitioners are not get-
ting work and urged that women prac-
titioners direct the complaints to him. 
Mr Masutha noted that he had pleaded 
with legal practitioners, especially the 
ones who are historically excluded. ‘We 
are a profession that thrives on its excel-
lence, anything less will make us perish, 
because there is no client that will toler-
ate a legal practitioner that is not only 
incompetent but simply do not do their 
work.’ Mr Masutha said. He said it was 
not just about talent but also the effort 
one makes.

Mr Masutha pointed out how female 
legal practitioners or female magistrates 
get criticised for their work or judg-
ments handed out in court, just because 
they are women. He said that in instanc-
es where white male practitioners make 
bad judgments, they get overlooked be-
cause they have been in the industry for 
long. He noted that a legal practitioner is 
as good as their case.

Mr Masutha thanked the judiciary, le-
gal profession, but particularly women 
practitioners and women judges, who 
despite many social challenges have opt-
ed to take up the daunting tasks to en-
sure that SA has a thriving judicial sys-
tem, justice system and legal system that 
ensures that all people find the promises 
in the Constitution and the Bill of Rights 
a reality in their everyday life.

Minister of Justice and  
Correctional Services,  

Michael Masutha was a guest 
speaker at the SAC-IAWJ’s  

Conference. Mr Masutha said the 
country needed to reflect on  

exploitation and abuse of women. 

Kgomotso Ramotsho,  
Kgomotso@derebus.org.za

T
he 30th annual Labour Law 
Conference, themed ‘past 
lessons, future challenges’ 
was held at Emperors Pal-
ace in August. Partner at 
Bradley Conradie Halton 

Cheadle, Bradley Conradie, discussed 
recent developments in strike law. Mr 

Past lessons and future challenges 
discussed at Labour Law Conference

Conradie, said that when the Labour Re-
lations Act 66 of 1995 (LRA) was drafted, 
it was done on the basis that a new sys-
tem be introduced to avoid strikes. He 
added that it was genuinely believed at 
the time that all that was required was 
just to have a proper system in place, 
such as a proper structure for collective 

bargaining that would be able to avoid 
all bad and messy situations.

Mr Conradie pointed out that a big 
part of that was the genuine belief that 
all the struggle workers faced during 
Apartheid would end. He added that 
since South Africa (SA) was a democratic 
country with a Constitution, workers be-
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strategy, which was aimed at transform-
ing the workplace in terms of the LRA 
and to promote justice and fairness in 
the work. Followed by the ‘Siyaphambili’ 
(we are going forward) strategy in 2011 
to 2014 that was adopted to look at pre-
mier dispute prevention, management 
and dispute resolution and to make sure 
all cases the CCMA receives are dealt 
with effectively and professionally.

Ms Huyser added that in 2015 the 
CCMA adopted the ‘Senz’umehluko’ (we 
are making a difference) strategy that 
was aimed at making a difference by 
changing working life and workplace 
relations. ‘We want to capacitate all em-
ployees and all employers to make sure 
that they are able to deal with their dif-
ference on their own,’ Ms Huyser said. 
She pointed out that the CCMA wants 
to play a more proactive role and look 
at prevention and management of skills, 
rather than just looking at the dispute 
resolution.

Social security
Executive Dean of the Faculty of Law at 
the University of Johannesburg, Profes-
sor Letlhokwa George Mpedi, discussed 
the past lessons and future changes of 
social security. Prof Mpedi said that so-
cial security system in the Apartheid re-
gime was characterised by racial, gender 
and geographical inequality. He added 
that there was a lot of exclusion and 
marginalisation. He said all that changed 
when the current Constitution came into 
place. He pointed out that in the Consti-
tution there was a number of Constitu-
tional values that are relevant for a so-
cial security system.

Prof Mpedi said the values included 
human dignity, equality, non-racism and 
non-sexism. He pointed out that the so-
cial security system was entrenched as 
a human right in the Constitution and  
s 27(1)(c) of the Constitution states that 
everyone has a right to access social se-

Partner at Bradley Conradie  
Halton Cheadle, Bradley Conradie, 
spoke about development in strike 

law at the 30th Annual Labour Law 
Conference in August.

Senior Commissioner at the  
Commission for Conciliation Me-

diation and Arbitration,  
Rene Huyser, was a guest speaker 

at the Conference.

lieved that they would have rights. He 
noted that the only worry the country 
had was how the economy was going to 
be built and how everyone was going to 
benefit from it. 

Mr Conradie said after the LRA was 
implemented strikes had begun to re-
duce from 4 million strikes to 650 000 
in 1997. However, he said wage disputes 
has continued to be the reason for many 
strikes, as well as other matters such 
as housing, medical care and so on. He 
added that the main achievement of the 
LRA, was to introduce a system whereby, 
there would be no need for unprotected 
strikes.

Mr Conradie noted that if a simple 
procedure was put in place that trade 
unions would follow the procedure, 
strikes would be protected, while work-
ers enjoyed the benefits of protection. 
He, however, explained that the mining 
sector led to the increase of unprotected 
strikes that saw the loss of wages dur-
ing 2005 and 2015. He said this was be-
cause of the ‘no work no pay’ policy. He 
pointed out that this then affected the 
families of the workers who depended 
on the workers’ wages.

Senior Commissioner at the Commis-
sion for Conciliation, Mediation and Ar-
bitration (CCMA), Rene Huyser, said that 
there are 721 cases that are referred to 
the CCMA on a daily basis and 188 000 
estimated cases are received at the CCMA 
monthly. She added that the CCMA had 
to look at strategies, on where they were 
going and how to respond to cases the 
CCMA received. She pointed out that 
the CCMA takes 23 days on average to 
deal with conciliation cases and about 60 
days for arbitration cases.

Ms Huyser said pre-2010 the CCMA 
came up with the ‘Renewal’ strategy that 
was aimed at transforming relations in 
the labour market. Ms Huyser noted that 
in 2007 to 2010 the Renewal strategy 
was followed by the ‘Tsoso’ (to uplift) 
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• a compensation fund.
While the private scheme includes –

• a medical aid;
• a provident fund; and
• a pension fund.

Prof Mpedi pointed out that to par-
ticipate in the contributory and private 
schemes, a person has to be in a formal 
labour market. He said people who are 
not involved or engaged in the formal 
labour market are excluded, because for 
one to be in the contributory and private 
schemes one has to be in an employer/
employee relationship. He noted that a 
lot of people who are excluded in the 
labour market, relied on informal strat-
egies such as stokvels, burial societies 
and support from relatives.

Prof Mpedi said that there were inter-
ventions that have been implemented 
since 1994, and added that along the 
way the social security assistance such 
as old age grants have experienced some 
changes, which have enhanced access 
to social security benefits. He pointed 
out that initially the old age grants were 
available to women from the age of 60 
and to men from the age of 75. Prof 
Mpedi said it was found to be unfair 
discrimination, and the age for men to 
qualify for an old age grant was reduced 
from 75 to 60 as per their female coun-
terparts.

Prof Mpedi noted that the child sup-

at the Nelson Mandela University and 
consulting attorney at Cliffe Dekker 
Hofmeyr, Professor Avinash Govindjee, 
added that 17 million people are cur-
rently obtaining social assistance in the 
country. He said when one weighs it 
against the 15 and a half million people 
in employment, it becomes social and 
political chaos. He noted that this allows 
the economy to become slow, tax reve-
nue also slows down and the demand for 
social assistant grants increase.

Prof  Govindjee said statistics showed 
there was a high number of unemployed 
people and a million more could be un-
employed by 2018. He pointed out that 
overall unemployment in SA had not 
fallen below 20% in the past 20 years. 
He noted that when the demand for so-
cial grants increases and the economy is 
slow, then the government goes into the 
expenditure of other areas of social as-
sistance such as housing, education and 
health care, however, he pointed out that 
this move by government could create a 
recipe for chaos that would lead to an 
increase of violent protest actions.

Prof Govindjee pointed out that there 
has been tension between treasury and 
the affordability of social grants on the 
one hand and social development and 
the positive impact of social grants on 
the other hand. He said available re-
search suggested the positive effect of 
social grants far outweighed the nega-
tive. However, he added that there has 
been an uncomfortable tension over the 
past few years, with questions raised, 
one in particular, if SA can afford to 
expand the social grant assistance ac-
cess. He gave an example of the age of 
the child support grant being increased 
from 18 to 21.

Future of trade unions
Partner in the dispute resolution depart-
ment at Bowmans, Khomotso Makapane, 
said that trade unions have not recog-
nised the need to understand the new 
entrants in the job market. Mr Makapane 
added that people who get in the job 
market now are different and they are 
referred to as the ‘microwave’ genera-
tion, because they want things to ‘pop 
and to pop quickly’. He pointed out that 
if trade unions continue to go to the new 
generation work force with old slogans 
and services they offered in the past, it 
shows that the trade unions are not will-
ing to recognise how much lives have 
changed.

Mr Makapane said as a result there 
is tension between trade unions and 
its members. He pointed out one other 
fundamental issue is that South African 
people overtime have not created the 
habit of being informed, but often ac-
cept what they read in media and what 
they see on their televisions as absolute 
fact. However, he noted that people are 
starting to ask difficult questions about 

Partner in the dispute resolution 
department at Bowmans,  

Khomotso Makapane,  
discussed the future of trade 

unions. Mr Makapane emphasised 
that unions had to understand the 

new entrants to the  
labour market.

curity. However, he noted that the right 
can be limited by means of internal limi-
tation, which is about the availability of 
resources. He said there was an acknowl-
edgement that SA is not a rich country 
that has resources to provide social se-
curity to all persons overnight.

Prof Mpedi said SA made provision for 
international labour law risks. He noted 
that the risks were contained in the ILO 
Social Security (Minimum Standard) con-
vention 102 of 1952. He mentioned the 
classical risks as follows –
• medical care;
• sickness benefit;
• unemployment benefit;
• old age benefits;
• occupational, injuries, diseases benefit;
• family responsibility benefit;
• maternity benefit;
• invalidity benefit; and 
• survivor benefit.

Prof Mpedi said SA is one of the coun-
tries on the continent that covers all 
those risks, but said one must point out 
that as much as the government covers 
those risk, the coverage is not perfect. 
Prof Mpedi said that there are three main 
schemes, namely –
• a non-contributory scheme;
• a contributory scheme; and 
• a private scheme.

He said for people who fall in the non-
contributory scheme to benefit, must ei-
ther be ‘too young, too old or disabled’. 
Prof Mpedi said if a person does not fall 
in any of the above mentioned catego-
ries, despite the fact that they are poor, 
they will still not qualify for social secu-
rity.

Prof Mpedi said a contributory scheme 
includes –
• Unemployed Insurance Fund; and

Executive Dean of the  
Faculty of Law at the  

University of Johannesburg,  
Professor Letlhokwa George Mpedi, 

discussed the past lessons and 
future changes of social security, 
at the 30th Annual Labour Law 

Conference in August.

port grant was progressed from 0 to 
18, while in the past years it was only 
given to children between 0 to 6 years. 
He added that non-permanent citizens, 
even when they had permanent status, 
would not qualify for grants but this has 
since changed as they now have access 
to social grants.

Executive Dean of the faculty of Law 

NEWS



DE REBUS – OCTOBER 2017

- 11 -

Kgomotso Ramotsho,  
Kgomotso@derebus.org.za

Advisers must be accurate when giving  
clients advice on foreign investments

O
liver Phipps of Lester 
Aldridge Solicitors in the 
United Kingdom, said there 
was no right or wrong an-
swer as to whether a sec-
ond Will is needed. Mr Phi-

pps was discussing multi-jurisdictional 
estate planning and administration at the 
7th annual Fiduciary Institute of Southern 
Africa (FISA) conference at the Sandton 
Convention Centre in August. He said that 
people have become internationally di-
verse with the ability to work or study in 
foreign countries, and pointed out that in-
dividuals holding assets in a foreign coun-
try, needed to consider if a separate Will is 
required for those assets. 

Mr Phipps noted that legal practition-
ers who have clients with international 
property had to consider if having off-
shore assets was appropriate and to look 
at the fact that if a client dies, how best 
the legal practitioner is going to admin-
ister the client’s estate. He said having 
more than one Will depended on the val-
ue of the assets and jurisdiction in which 
the assets are located. Mr Phipps added 
that the rules that apply in some Euro-
pean countries allowed an individual to 
elect for the law of their nationality to 
apply to the succession of assets in or-
der to avoid the forced heirship rules. He 

said that it was recommended that a pro-
fessional with the knowledge of the rules 
in a specific country, where a client has 
assets, be consulted for advice. 

Managing director of the Accuro Fi-
duciary in Mauritius, Gordon Stuart, 
discussed multi-jurisdictional estate 
planning. Mr Stuart said it can become 
complicated when looking at multiple ju-
risdictions and the holding of different 
assets in different investments across 
the world. He pointed out that clients 
look for advisers and planners who can 
guide and assist them in structuring and 
arranging both their local and interna-
tional affairs. He added that this places 
advisers under pressure, because they 
have to make sure that the advice they 
are giving clients is accurate. 

Mr Stuart noted that many South Af-
ricans are in a bid to hedge against 
geopolitical risks, as well as uncertain 
currency, which means they are invest-
ing a large percentage of their wealth 
offshore. Mr Stuart noted that clients 
have to decide whether they are going to 
invest assets in their own name, such as, 
bank accounts, immovable property and 
listed shares. He said with the particular 
choice of clients investing in their own 
name, there are choices that a client has 
to make.

Mr Stuart noted that when clients in-
vest assets offshore in their own name, 
the assets will form a part of their de-
ceased estate and a client has to look at 
the consequences that comes with that. 
He said a Will would be the best way for 
a client to ensure that the Will deals with 
the estate when they are deceased, that 
succession and continuity of their assets 
is what the client wanted.

Mathys du Preez of Sanlam, Namibia 
discussed cross-border estate planning 
in Southern Africa. Mr du Preez said 
that as much as there are similarities 
in formalities for Will drafting, estate 
planning tools and the administration of 
deceased estates in Namibia and South 
Africa (SA), there are also small differ-
ences that clients must be aware of. He 
noted an important difference relating 
to Wills is that the courts in Namibia 
cannot condone non-compliance with 
the formalities for a Will, which means 
that if the formalities were not complied 
with, the Will is invalid. He added that it 
was also notable that Namibia does not 
levy estate duty, donations tax or capital 
gains tax.

Mr du Preez referred to legislation in 
Namibia that gives the state a prefer-
ential right to acquire agricultural land 
whenever the owner of such land in-

Oliver Phipps of Lester Aldridge 
Solicitors in the United Kingdom, 
was a guest speaker at the 7th 
annual Fiduciary Institute of 

Southern Africa (FISA) conference 
in August.

Managing director of the  
Accuro Fiduciary in Mauritius, 
Gordon Stuart, discussed multi-
jurisdictional estate planning.  

Mr Stuart said complications may 
occur when one has different as-

sets across the world.

trade unions, questions such as, if and 
why they need to join trade unions, what 
will trade unions do for them, if trade 
unions are relevant, what have they done 
in the past and what they are planning to 
do going forward?

Mr Makapane pointed out that a lot 

of trade unions have, however, not an-
swered these questions. He said from a 
legal practitioners point, unions have to 
sit down with their members and devise 
strategies on how to handle matters or to 
solve problems when they occur. He said 
one cannot service a work force when 

they do not understand their needs.

Mathys du Preez of Sanlam,  
Namibia, spoke about cross- 

border estate planning in  
Southern Africa, at the FISA  

conference. 
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Professor Piet Naudé of the  
University of Stellenbosch  

Business School spoke about  
ethical behaviour in an  
unethical environment. 

tends to alienate the land and cautioned 
that this also applies when the owner of 
the land dies. He added that another dif-
ference between SA and Namibia, when a 
deceased estate is administered, is that 
the Master of the High Court in Namibia 
requires that the executor of the estate 
must be Namibian or have a Namibian 
agent. He said Namibia has a source-
based income tax system and trusts are 
taxed according to the tax tables that ap-
ply to individual taxpayers.

Professor Piet Naudé of the University 
of Stellenbosch Business School spoke 
about ethical behaviour in an unethical 
environment. He said that ethics is cru-
cial in the financial industry as there is 
a fundamental power imbalance between 
a client and his or her agent, where the 

client has to trust the agent. He noted 
phases in which there is a move away 
from ethical leadership and cautioned 
that this often starts unintentionally 
but, if allowed to continue, will eventu-
ally become unconscious behaviour. Prof 
Naudé added that this would result in 
blaming and shaming for what is right 
and what is considered bad and the ab-
normal, therefore, becomes normal.

Kgomotso Ramotsho,  
Kgomotso@derebus.org.za
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Kgomotso Ramotsho,  
Kgomotso@derebus.org.za

Judicial skills training project aimed to equip  
attorneys with skills required of a judicial officer 

T
he National Association of 
Democratic Lawyers (NA-
DEL) in partnership with the 
Law Society of South Afri-
ca’s (LSSA), Legal Education 

and Development division, launched 
its Judicial Skills Training Project on 
23 of July in Pietermaritzburg, KwaZu-
lu-Natal. 

In a statement released, NADEL said 
the training was an intensive five day 
programme, which was facilitated by 
members of the judiciary. NADEL add-

ed that training is set to be presented in 
Gauteng, from 1 to 6 October.

NADEL noted that the project was part 
of its long term vision of transformation 
and access to the legal profession, which 
also included the judiciary. The organi-
sation pointed out that the legal profes-
sion needed to be transformed in order 
for it to reflect the diversity of the South 
African society to enable it to adequately 
respond to the needs of society. 

NADEL said the project is aimed at 
equipping attorneys, especially those 

from a previously disadvantaged back-
ground, with the skills required of a 
judicial officer. The statement added 
that NADEL and the LSSA understand 
that attorneys are valued potential 
candidates for appointment as judicial 
officers.
• See LSSA news ‘What it means to be a 
judge tackled at Judicial Skills Training 
course’ 2017 (Sept) DR 18.

The six constituent members of the Law Society of South Africa will have their annual general meetings on the following dates:

Province Date Venue

KwaZulu-Natal Law Society 20 October 
 

Durban – Coastlands Umhlanga Hotel

Free State Law Society 26 – 27 October Bloemfontein – Monte Bello

Black Lawyers Association 20 – 21 October Bloemfontein – Ilanga Estate, Frans Kleynhans Road, Groenvlei

Cape Law Society 10 – 11 November East London – Hemingways

Law Society of the Northern 
Provinces

17 – 19 November Rustenburg – Sun City

The National Association of Democratic Lawyers has set its meeting for February 2018. Venue still pending. 

2017 annual general meetings

NEWS
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People and practices
Compiled by Shireen Mahomed

PEOPLE & PRACTICES

q

Abrahams & Gross 
in Cape Town has 
appointed Wesley 
Scheepers as a di-
rector. He special-
ises in litigation, 
labour, regulatory 
and immigration 
law.

Shepstone & Wylie has two new ap-
pointments.

Andrew Parsons 
has been appoint-
ed as a partner in 
the corporate and 
commercial depart-
ment in Durban. 
He specialises 
in mergers and 
acquisitions, share-
holder structures, 
general corporate 
law, banking and 
finance transac-
tions.

Gwen Mathebula 
has been appoint-
ed as an associate 
in the mining and 
mineral depart-
ment in Johannes-
burg.

Van Wyk Fouchee Attorneys in Paarl 
has two new appointments.

Charl Ackermann 
has been appoint-
ed as an associate 
in the litigation 
department. He 
specialises in gen-
eral litigation and 
family law.

Leonette Acker-
mann has been 
appointed as an 
associate in the 
debt recovery 
department. She 
specialises in debt 
recovery, collec-
tions and debt 
reviews.

Allen & Overy in Johannesburg has 
two new appointments.

Clyde & Co in Johannesburg has seven new appointments.

Deon Francis has 
been appointed as 
a partner. 

Reshana Pillay has 
been appointed as 
a partner. 

Goncalo Noronha 
Andrade has been 
appointed as an 
associate.

Filipa Serra has 
been appointed as 
a senior associate.

Christopher 
Webster has been 
appointed as an 
associate. 

Esihle Kobese has 
been appointed as 
an associate.

Tarryn Venter has 
been appointed as 
an associate.

Shane de Winnaar 
has been appoint-
ed as an associate.

Lisa Baird has been 
appointed as a 
consultant. 

All People and practices submissions are converted  
to the De Rebus house style. Advertise for free in the  

People and practices column. 
E-mail: shireen@derebus.org.za

Eversheds  
Sutherland in  
Durban has ap-
pointed Carl Meyer 
as an associate in 
the corporate com-
mercial depart-
ment.

Jurgens Bekker 
Attorneys in 
Johannesburg has 
appointed Stefné 
van Tonder as a  
junior associate.
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PRACTICE MANAGEMENT – LEGAL PRACTICE

Until a claim do us part: Does 
your partnership agreement 

address the event of a 
claim against the firm?

By 
Thomas 
Harban

I
n the article by the Prosecutions 
Unit of the Attorneys Fidelity 
Fund ‘Liability of directors of an 
incorporated law practice’ (2017 
(July) DR 18), a number of ques-
tions arose regarding the extent 
to which the risks associated with 

more than one practitioner practicing in 
partnership (whether in an incorporated 
entity or not) are appreciated and ad-
dressed by attorneys. Of particular in-
terest for current purposes is the extent 
that these risks can be addressed by at-
torneys in either their partnership agree-
ments or other founding documents of 
a law firm. (In this article, I use the term 
‘partnership’ in the generic sense to re-
fer to a firm where more than one attor-
ney practice together as partners or di-
rectors, this will include those attorneys 
practicing in incorporated practices.)

A partnership of practitioners (as with 
any other partnership) is based, inter 
alia, on good faith between the partici-
pants in that relationship to the achieve-
ments of the objects of the partnership. 
In addressing attorneys in various fo-
rums, I have often likened the partner-
ship agreement entered into by practi-
tioners to an antenuptial contract (ANC) 
entered into by parties about to enter 
a marital relationship. All the terms of 
the relationship should be carefully set 
out so that, in the unfortunate event of a 
dissolution, the rights and obligations of 
the respective parties to the ‘fruits and 
the spoils of the union’ are clearly re-
corded. I surmise that for so long as the 
partnership relationship peacefully per-
sists and all the parties thereto are deriv-
ing the associated benefits, it would be 
improbable that any of the participants 
would feel the need to regularly have 
regard to the contents of the underlying 
agreement. (I suppose that, similarly, a 
married couple would hardly find a need 
to refer to their ANC contract while their 
union is a happy one.) However, when 
the relationship ends, or faces the threat 
of termination (whether, for example, 
in the unfortunate event of the demise 
of one of the partners or the threat of a 
claim against the partnership), the par-
ties may suddenly then find a need to 
have careful regard to the contents of 

the agreement. At that stage it may be 
too late to seek to address any gaps in 
the agreement.

The cases referred to in the article by 
the Prosecution Unit of the Attorneys Fi-
delity Fund raise a number of questions, 
which practitioners should consider ad-
dressing.

What if, for example –
• a claim against the partnership arises 
only after the partnership has been dis-
solved;
• a claim is made against the partner-
ship, but the underlying circumstances 
of the claim arose when the practitioner 
concerned was part of a previous entity; 
or
• one partner, facing a claim, either joins 
the other(s) or institutes action against 
them for a contribution?

A response that ‘we simply did not 
consider these questions’ may not as-
sist when the partnership is faced with 
a claim. 

My suggestion to practitioners is that 
it would be prudent to address issues 
relating to professional indemnity (PI) 
claims and other forms of potential li-
ability in the partnership agreement. A 
claim for PI, misappropriation of funds 
or some other liability may arise after 
the partnership has been dissolved. In 
many instances, practitioners moving 
between firms may take the files they 
have worked on (or are currently work-
ing on) with them. What will happen in 
the event that there was breach of man-
date, while the practitioner was still with 
the previous firm? Against which firm 
will the claim lie? In many partnership 
agreements, substantial emphasis is 
placed on how the financial rewards will 
be shared between the partners/direc-
tors but little (if any) attention is paid to 
how liabilities will be addressed.

The Attorneys Insurance Indemnity 
Fund NPC (the AIIF) is often notified of 
claims against firms, which no longer ex-
ist in the form they had existed, when 
the circumstances giving rise to the 
claim arose. In some instances, the re-
lationship between the former partners 
has degenerated to the extent that they 
are belligerent towards each other. 

The applicable legislation 

It is trite that the partners in a firm of 
practitioners are jointly and severally li-
able for the debts of the firm. In the case 
of an incorporated practice, the provi-
sions of s 23 of the Attorneys Act 53 of 
1979 will apply. The applicable provi-
sions of s 23 provide that:
‘Juristic person may conduct a practice –

(1) A private company may, notwith-
standing anything to the contrary con-
tained in this Act, conduct a practice if –

(a) such company is incorporated and 
registered as a private company under 
the Companies Act, …, with a share capi-
tal, and its memorandum of association 
provides that all present and past direc-
tors of the company shall be jointly and 
severally with the company for the debts 
and liabilities of the company contracted 
during their periods of office;

(b) only natural persons who are in 
possession of current fidelity fund cer-
tificates are members of the company or 
persons having any interest in the shares 
of the company;

(c) ….
(2) Every shareholder of the company 

shall be a director of the company, and 
only a shareholder shall be a director 
thereof.’

(The references in the Attorneys Act 
are still to the repealed Companies Act 
61 of 1973 and thus still refer to a Mem-
orandum of Association rather than to 
a Memorandum of Incorporation (MOI) 
as provided for in Companies Act 71 of 
2008 (the 2008 Companies Act)). 

The corresponding section in the Le-
gal Practice Act 28 of 2014 (LPA) (s 34(7)) 
provides that:

‘(7) A commercial juristic entity may 
be established to conduct a legal practice 
provided that, in terms of its founding 
documents –

(a) its shareholding, partnership or 
membership as the case may be, is com-
prised exclusively of attorneys;

(b) provision is made for legal services 
to be rendered only by or under the su-
pervision of admitted and enrolled attor-
neys; and

(c) all present and past shareholders, 
partners or members, as the case may be, 
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are liable jointly and severally together 
with the commercial juristic entity for – 

(i) the debts and liabilities of the com-
mercial juristic entity as are or were con-
tracted during the period of office; and

(ii) in respect of any theft committed 
during their period of office.’

It will be noted that the LPA expressly 
provides that there will be joint and sev-
eral liability by the shareholders, part-
ners or members with the commercial 
juristic entity for any theft committed 
during their term of office.

Section 8(2)(c) of the 2008 Companies 
Act provides that a profit company is ‘a 
personal liability company if –

(i) it meets the criteria for a private 
company; and

(ii) its Memorandum of Incorporation 
states that it is a personal liability com-
pany.’

Who is a partner/director 
of the firm?
It is the prerogative of the practitioner(s) 
in a firm to decide who to appoint as a 
partner/director and this will be dealt 
with in terms of the internal arrange-
ments and founding documents of the 
firm. It is, however, important to note 
that holding a person out to the public 
as a partner/director will have implica-
tions for the PI cover afforded under 
the AIIF policy. The AIIF policy defines a 
‘Principal’ as a ‘sole practitioner, partner 

or director of a Legal Practice or any per-
son who is publicly held out to be a part-
ner or director of a Legal Practice’ (clause 
XXIII). The level of cover (limit of indem-
nity) available under the AIIF policy and 
the applicable deductible are calculated 
with reference to the number of princi-
pals (partners/directors) that made up 
the Legal Practice on the date that the 
cause of action giving rise to the claim 
arose. Queries have been made with the 
AIIF whether, insofar as the policy is con-
cerned, there is any difference between a 
‘salaried partner’ and an ‘equity partner’. 
No such distinction between partners is 
applied in the AIIF policy provisions. 

The deductible is the first amount pay-
able in respect of a claim under the AIIF 
policy. Attorneys may also consider ad-
dressing the issues around the payment 
of the deductible in their partnership 
agreements. 

In the event of the claim amount ex-
ceeding the available limit under the AIIF 
cover and there is no top-up policy in 
place to cover this amount, the partners/
directors will be liable for the amount in 
excess of the AIIF cover available. Practi-
tioners should also consider addressing 
these circumstances in their partnership 
agreements.

Insurance cover
Firms may also consider purchasing ap-
propriate insurance cover in the open 
market to cover themselves in the event 

of claims. In addition to purchasing top-
up PI cover, firms must also consider 
purchasing other types of cover such 
as –
• misappropriation of trust fund insur-
ance;
• fidelity guarantee cover;
• directors and officers liability insur-
ance (for incorporated practices see also 
ss 77 and 78 of the 2008 Companies 
Act); and 
• what is also commonly referred to as 
‘key-man cover’. 

The partnership agreement could also 
include provisions addressing the pay-
ment of the premium for the insurance 
cover(s) taken out by the firm.

Conclusion
While some may consider the questions 
raised in this article rather uncomfort-
able, it may be best to deal with these 
questions as partners while the relation-
ship between the principals is cordial. 
Attempting to deal with these questions 
after the relationship has broken down 
or where the firm is already faced with a 
claim may be difficult, if not impossible.

PRACTICE MANAGEMENT – LEGAL PRACTICE
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opt-out registry
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 PRACTICE NOTE – CONSUMER LAW

S
ection 11(3) of the Consumer 
Protection Act 68 of 2008 
(CPA), read together with reg 
4(3)(g) of the regulations gazet-
ted in terms of s 120(1) of the 
CPA (GN R293 GG34180/1-4-

2011), contemplate the establishment of 
an Opt-Out Registry. The National Con-
sumer Commission (the NCC) was estab-
lished in terms of s 85 of the CPA, and is 
currently busy ironing out the details of 
how the Opt-Out Registry will be imple-
mented. All direct marketers will be re-
quired to ‘spool’ their databases against 
the Opt-Out Registry before engaging in 
direct marketing with a consumer. 

There has been considerable debate 
among policy makers regarding an ap-
propriate mechanism to protect persons 
against the unsolicited electronic com-
munications and spam that are associ-
ated with direct marketing. The wide 
definition of ‘direct marketing’ in s 1 of 
the CPA means that any communication, 
regardless of form or format, directed at 
a consumer personally, is subject to the 
provisions of the CPA.

Section 11 of the CPA confirms the 
consumer’s right to restrict unwanted 
direct marketing, by providing that the 
right of every person to privacy includes 
the right to –
• refuse to accept;
• require another person to discontinue; 
or 
• in the case of an approach other than 
in person, to pre-emptively block, any 
approach or communication to that per-
son, if the approach or communication is 
primarily for the purpose of direct mar-
keting.

Section 11(2) of the CPA provides that 
to facilitate the realisation of each con-
sumer’s right to privacy, and to enable 
consumers to protect themselves effi-
ciently against the activities contemplat-
ed in s 11(1), a person who has received a 
direct marketing approach may demand 
(during or within a reasonable time after 
that communication has been received) 
that the person responsible for initiating 
the communication desist from initiat-
ing any further communication. A per-
son authorising, directing or conducting 
any direct marketing must implement 
appropriate procedures to facilitate the 
receipt of demands contemplated in  
s 11(2). 

Section 11(3) provides that except in 
respect of those existing clients where 
the direct marketer has proof that the 

existing client has after the commence-
ment of the regulations expressly con-
sented to receiving direct marketing 
from the direct marketer, a direct mar-
keter must assume that a comprehensive 
pre-emptive block has been registered by 
a consumer, unless the administrator of 
the Opt-Out Registry has in writing con-
firmed that a pre-emptive block has not 
been registered in respect of a particular 
name, identity number, fixed line tel-
ephone number, cellular telephone num-
ber, facsimile number, pager number, 
physical address, postal address, e-mail 
address, website uniform resource loca-
tor (URL) global positioning system co-
ordinates or other identifier, which the 
operator of the Opt-Out Registry makes 
provision for. If the direct marketer has 
made use of a opt in provision, it should 
be relatively simple to provide proof that 
the consumer expressly consented to re-
ceiving direct marketing from the direct 
marketer. If the direct marketer cannot 
show express consent, the operator of 
the Opt-Out Registry is required to con-
firm in writing that no pre-emptive block 
has been registered by the consumer.

In order to assess the effectiveness 
and appropriateness of the Opt-Out Reg-
istry mechanism chosen by the NCC to 
protect South African consumers’ right 
to privacy, it is helpful to refer to what 
the approach has been in other west-
ern and Southern African Development 
Community (SADC) jurisdictions.

Opt-out registry  
mechanisms from Western 
jurisdictions: 
• Australia administers a ‘national do 
not call register’, in terms of which a tel-
ephone number must be used or main-
tained primarily for private or domestic 
purposes, or exclusively for transmitting 
and/or receiving faxes, provided that 
numbers can be removed at any time. 
• Canada operates an opt-out list, which 
allows consumers to register their elec-
tion not to receive telemarketing calls. 
Charities, newspapers and pollsters are 
exempted, although they are required to 
keep their own do not call lists, to which 
consumers can request to be added to.
• In the European Union (EU) the opt-out 
approach (ie, where consumers are au-
tomatically put on a list, and then have 
the option to request to be taken off the 
list) is illegal, and a system of opt-in is 
required by law. 

• The United Kingdom (UK) has a ‘Rob-
inson list’, which is operated by the 
UK’s Direct Marketing Association, which 
reduces unsolicited calls. However, it has 
not stopped market research calls, silent 
calls or overseas calls. 
• The United States (US) has a ‘suppres-
sion list’, which requires that senders of 
commercial e-mails provide a function-
ing opt-out mechanism by which e-mail 
recipients can unsubscribe their e-mail 
addresses from future e-mail messages. 
The unsubscribed e-mail addresses are 
placed into the suppression list, which 
is used to ‘suppress’ future e-mail mes-
sages to that e-mail address. 

Opt-out registry  
mechanisms from the 
SADC jurisdictions: 
• The relevant data privacy legislation 
in Angola is the Personal Data Protec-
tion Law (Law Number 22/11 of 17 June) 
and the Electronic Communications and 
Information Society Services Law (Law 
Number 23/11, of 20 June 2011). The 
Angolan regulator is the Agência de Pro-
tecção de Dados (APD). In Angola, the 
sending of electronic communications 
for the purposes of advertising is gener-
ally subject to the prior express consent 
of its recipient (namely, ‘opt in’) and to 
prior notification to the APD. The pro-
cessing of personal data for this purpose 
may be conducted without data, subject 
consent in specific circumstances, nota-
bly: 
– when the advertising is addressed to 
the data subject as representative, em-
ployee of a corporate person; and
– when the advertising communications 
are sent to an individual with whom the 
supplier of a product or a service has al-
ready concluded transactions, provided 
the opportunity to refuse was expressly 
provided to the customer at the time of 
the transaction, and this does not in-
volve an additional cost. In this case, the 
data subject has the right to oppose to 
his personal data processing for adver-
tising or direct marketing purposes.
• In Lesotho the right to privacy is rec-
ognised and protected in the Constitu-
tion of the Kingdom of Lesotho. Lesotho 
established a Data Protection Commis-
sion in terms of their Data Protection 
Act. The Lesotho Data Protection Act 
provides principles for the regulation 
of the processing of any personal infor-
mation in order to protect and reconcile 

https://en.wikipedia.org/wiki/Do_Not_Call_Register
https://en.wikipedia.org/wiki/Do_Not_Call_Register
https://en.wikipedia.org/wiki/European_Union
https://en.wikipedia.org/wiki/Direct_Marketing_Association_(UK)
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the fundamental and competing values 
of personal information privacy. In Le-
sotho, ‘direct marketing’ is defined in  
s 50 of the Data Protection Act as ‘com-
munication by whatever means of any 
advertising or marketing material which 
is directed to particular data subjects’. A 
data subject is entitled, at any time, by 
notice to a data controller, to require the 
data controller to cease, or not to begin, 
processing of personal data in respect of 
which he or she is the data subject for 
the purposes of direct marketing.
• In Madagascar, the Data Protection 
Law, 2014 relates to the protection of 
personal data. The Madagascar Data 
Protection Law does not provide spe-
cific restrictions on the use of electronic 
marketing. However, the data subject 
has a right to opt-out of allowing their 
personal data to be used for marketing 
purposes without providing any reason.
• In Mauritius, the Mauritian Data Pro-
tection Act 13 of 2004, is largely based 
on the Directive 95/46/EC of the Euro-
pean Parliament relating to the protec-
tion of individuals with regard to the 
processing of personal data and on the 
free movement of such data. The use of 
personal data for the purposes of elec-
tronic marketing is not prohibited in 
Mauritius. However, at any time, an indi-
vidual may by way of written notice, re-
quest a data controller to either stop, or 
not to begin, the processing of personal 
data in respect of which he or she is a 
data subject, for the purposes of direct 
marketing 
• In Zimbabwe the protection of privacy 
is a principal enshrined in Zimbabwe’s 
Constitution. While there is no desig-
nated national legislation dealing with 
data protection for private persons in 
Zimbabwe yet, there are existing laws 
that have a bearing on the right to pri-
vacy and protection of personal infor-
mation for specified types of data, or in 
relation to specific activities. The Access 
to Information and Protection of Priva-
cy Act (Chapter 10:27) is the law which 
contains the most provisions on data 
protection. However, this generally only 
regulates the use of personal data by 
public bodies. In August 2016 the Zim-
babwean Cabinet, which is the highest 
government approval body, approved 
the National Policy for Information and 
Communication Technology. According 
to the Revised ICT policy, the establish-
ment of an institutional framework for 
enacting legislation dealing specifically 
with digital data protection matters and 
cyber security is anticipated. The Zim-
babwean Government is currently work-
ing on a Consumer Protection Bill 2014, 
which seeks to protect consumers from 
unfair trade practices. The draft Con-
sumer Protection Bill does not make ref-
erence to electronic marketing, nor does 
it provide for consumer privacy rights in 
respect of personal data.

Opt-out versus opt in

The inverse of the opt-out system, is 
the opt in approach, which requires 
express consent before a communica-
tion is sent to a consumer, and before 
the consumer’s personal information 
is used for direct marketing. Insofar as 
the opt in approach is concerned, e-mail 
address authentication is the minimum 
degree necessary for any e-mail advertis-
ing or other ongoing e-mail communica-
tion. E-mail address authentication is a 
technique for validating that a consumer 
claiming to possess a particular e-mail 
address actually does so. This is nor-
mally done by sending an e-mail contain-
ing a token to the address, and requiring 
that the party being authenticated sup-
ply that token before the authentication 
proceeds. The e-mail containing the to-
ken is usually worded so as to explain 
the situation to the recipient and dis-
courage them from supplying the token 
(often via visiting a URL), unless they are 
attempting to authenticate. 

As a general point of departure, con-
sumers are more reluctant to tick an ‘opt 
in’ box, than they are to tick an ‘opt-out’ 
box. The conclusion is, therefore, that 
the adoption of an opt in requirement 
for South Africa (SA) would bring about 
a massive change for direct marketers, 
and will be a game-changer for all data-
driven organisations. It stands to be rea-
soned that the aforementioned change is 
exactly the type of reform that SA needs 
when it comes to the protection of con-
sumers’ right to privacy. The question 
that then poses itself, is why is an opt 
in system not rather being pursued by 
the NCC, instead of the operation of the 
Opt-Out Registry. The administration of 
the Opt-Out Registry will no doubt be a 
costly exercise. There is a real possibil-
ity that the Opt-Out Registry will become 
another bureaucratic institution, which 
does not provide good regulation, it be-
ing understood that ‘good regulation’ 
would be a regulatory mechanism which 
is cost effective and which does not over-
lap or contradict any other regulators or 
legislation. There is consensus among 
data privacy advocates that opt in sys-
tems provide better protection than opt-
out provisions. While opt-out systems 
are being used by countries such as the 
US, the UK, Canada and Australia, the 
establishment of an Opt-Out Registry 
might not necessarily be the most suit-
able solution for SA.

In terms of the Protection of Personal 
Information Act 4 of 2013 (POPI), an opt 
in system is introduced in SA. POPI’s 
opt in system means that a business is 
not allowed to conduct direct marketing 
unless prior consent is obtained from a 
consumer. The business may contact a 
new customer once to obtain this con-
sent. In terms of POPI, you do not have 

to ask for consent if you want to market 
to existing customers if – 
• the business obtained the customer’s 
contact details in the context of a trans-
action;
• the contact details are used for the 
purpose of marketing similar products 
or services to the customer;
• the customer was given a reasonable 
opportunity to object to receiving direct 
marketing, free of charge and without 
having to go through too much red tape; 
and 
• every time thereafter that marketing 
material is sent to that customer (in 
other words, the customer must be given 
the opportunity to opt-out or unsub-
scribe every time). 

POPI also has rules regarding con-
sent and how to obtain it for the process-
ing of personal information, which apply 
to direct marketing. In essence, consent 
must be – 
• explicit; 
• voluntary; 
• specific; and 
• informed. 

The consent to receive direct market-
ing will have to be in the form prescribed 
by the Information Regulator, which 
must still be established in terms of 
POPI, the details of which will be provid-
ed by the regulations to be published un-
der POPI. The POPI regulations have not 
yet been released for public comment.

Because both POPI and the CPA will 
apply to direct marketing, it is antici-
pated that these pieces of legislation 
will apply concurrently where possible, 
or, if concurrent application is not pos-
sible, the Act which provides the best 
protection to consumers will apply. It 
is unclear how the mandate of the In-
formation Regulator will differ from the 
mandate of the NCC. The establishment 
of two regulators for the protection of 
data privacy is reminiscent of the pro-
posed Twin Peaks model (namely, a Pru-
dential Authority and a Market Conduct 
Authority) for the regulation of banking 
and insurance. Twin Peaks has already 
been referred to as the ‘twin daggers’ 
due to the fact it is feared that the new 
regime will compound complexity, red 
tape and costs, by multiplying regulators 
and staff.  In keeping with the reference 
to bladed weaponry, it remains to be 
seen whether the Opt-Out Registry will 
become the proverbial sword of Damo-
cles, presenting an ever present peril for 
the effective protection of South African 
consumers’ right to data privacy. 

q
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Possible consequences of the ‘failure’ 
of an adopted business rescue plan

T
he new Companies Act 71 of 2008 (the Companies 
Act) has introduced a regulatory regime aimed at 
providing an opportunity for companies strug-
gling financially to obtain a reprieve necessary for 
possible resuscitation. Literature on the purpose 
of business rescue and what the regime sets out 

to achieve has grown tremendously since the enactment of 
the Companies Act. (The purpose of business rescue is cap-
tured in s 128(1)(b) of the Companies Act. For an outline of 
the literature and case law, see – Redpath Mining South Africa 
(Pty) Ltd v Marsden NO and Others (GSJ) (unreported case no 
18486/2013, 14-6-203) (Kgomo J) at para 42-44; Merchant West 
Working Capital Solutions (Pty) Ltd v Advanced Technologies 
and Engineering Company (Pty) Ltd and Another (GSJ) (unre-
ported case no 13/12406, 10-5-2013) (Kgomo J); Koen and An-
other v Wedgewood Village Golf and Country Estate (Pty) Ltd 
and Others 2012 (2) SA 378 (WCC) at paras 14-15; Van Niekerk v 
Seriso 321 CC and Another (WCC) (unreported case no 952/11, 
23929/11, 20-3-2012) (Gangen AJ); and African Banking Corpo-
ration of Botswana v Kariba Furniture Manufacturers (Pty) Ltd 
and Others 2015 (5) SA 192 (SCA) at para 42.) Further, the new 
regime has been viewed by the legislature as a critical policy 

objective necessary to facilitate a thriving economy, as well as 
the achievement of socio-economic imperatives. (Department 
of Trade and Industry ‘South African company law for the 
21st century: Guidelines for corporate law reform’ (GenN1183 
GG26493/23-6-2004). See also s 7 of the Companies Act.) 

It is in the light of the above that this article sets about to 
discuss briefly the manner in which the current legislative 
framework not only limits a creditor’s ability to have recourse 
against a company that has availed itself of the protective 
mechanisms of business rescue, but to further highlight un-
certainty surrounding applicable legal consequences where 
an adopted rescue plan has failed (whether in part or in full) 
in terms of its implementation. This is particularly relevant 
where an appointed rescue practitioner, notwithstanding the 
above mentioned circumstance, continues (perhaps unreason-
ably) to believe that the company continues to have a reason-
able prospect of being rescued and, therefore, does not file 
for termination and liquidation of the company. In light of 
the business rescue regime’s ability to effect a discharge of 
debt (effectively a ‘write-off’ or a ‘permanent suspension on 
enforcement’ as articulated by our courts), the effect of this 
uncertainty for creditors is one worth exploring.
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The business rescue provisions of the Companies Act envis-
age what may for our purposes be broadly described as a three-
phased process, which begins with the commencement of pro-
ceedings (either in terms of a director resolution, termed the  
s 129 process or through recourse to court in terms of s 131), 
appointment of a nominated business rescue practitioner who 
is responsible for drafting a proposed business rescue plan 
(the purpose of such a plan would be the achievement of any of 
the primary or secondary purposes highlighted in s 128(1)(b)), 
as well as provisions that outline the procedure and applicable 
thresholds to proposed plan adoption by creditors.

Prior to convening a meeting of creditors for the purpose 
of voting on the proposed plan, the practitioner must comply 
with certain procedural requirements. He or she is required to 
convene a meeting to consider the proposed business rescue 
plan within ten business days of having published it (s 151(1)). 
Affected persons must, at minimum, be given five business-
days’ notice setting out, among others, the date, venue and 
time of the proposed meeting (s 151(2)).

Section 152(5) requires the practitioner  
to not only take all necessary steps to  
attempt to satisfy conditions on which  
the adopted plan is contingent but also  

to implement the plan as adopted. 

Zolani Buba BSocSci LLB LLM (Tax) (UCT) is a business 
rescue specialist in Pretoria. Mr Buba writes in his per-
sonal capacity. q

further amplifies this position by requiring a plan to be ‘ap-
proved and implemented in accordance with this Chapter…’, 
which is to be understood as a reference to provisions refer-
ring to plan implementation within the context of ch 6. Section 
152, therefore, becomes particularly relevant to understanding 
the possible context within which discharge provisions are to 
be understood. 

Section 152(5) requires the practitioner to not only take all 
necessary steps to attempt to satisfy conditions on which the 
adopted plan is contingent but also to implement the plan as 
adopted. This may be understood to mean that should the prac-
titioner fail to ensure that a creditor is paid according to the 
provisions of the adopted plan, the plan would not have been 
implemented as required by s 154 and in the light thereof, a 
creditor should be able to enforce the balance of its claim even 
where a notice of substantial implementation has been filed. 
This approach is further consistent with observations made 
by the Supreme Court of Appeal in New Port Finance Company 
(Pty) Ltd and Audler v Nedbank Limited; Mostert and Another 
v Nedbank Limited [2015] 2 All SA 1 (SCA) (albeit within the 
context of sureties) to the effect that plan adoption does not 
affect a sterilization of a creditor’s claim but merely suspends 
that creditor’s right to enforce on its claim.

In conclusion, I submit that an adopted plan is a neces-
sary but not a sufficient condition for the application of the 
discharge provision in s 154. In the light of the wording of 
ch 6 provisions read together, it is further necessary for the 
adopted plan to be implemented in accordance with its terms 
and conditions in order for a permanent suspension of a credi-
tor’s right to enforce on its pre-commencement claim, to take 
effect. While the premature filing of substantial implementa-
tion may be perceived as a proverbial nail in the coffin for 
creditors (and their ability to enforce on unpaid or partially 
paid compromised amount), it may in fact present a unique 
opportunity for enforcement without the legal hurdles atten-
dant on the existence of a moratorium, which by virtue of the 
filing, no longer has effect. In such instance, and for the sake 
of practicality, the ordinary principles of the law of contract 
may provide recourse.

The provisions of ss 151 and 152 are to be viewed in light 
of the discharge of debt and claim provision in s 154, which 
stipulates that provided certain conditions in relation to the 
adopted plan have been met; a creditor is barred from enforc-
ing its claim against the debtor company. While this may not 
result in a significant concern where the plan is adopted and 
implemented in accordance with its terms and conditions, 
practical challenges often arise within the context of plans that 
have been adopted but are not implemented in full.

Due to a moratorium coming into force and significantly 
limiting the ability of creditors to enforce their claims, the 
absence of full plan implementation presents a unique set of 
challenges for an unpaid creditor (or perhaps one not having 
received full payment) seeking recourse (excluding instances 
highlighted in s 133 of the Companies Act). First, the credi-
tor is unable to apply to court for the purpose of setting the 
resolution commencing proceedings aside. Second, while an af-
fected person may apply to court to compel a practitioner to 
implement an adopted plan as per the terms and conditions of 
implementation, neither the provisions relating to termination 
of proceedings nor discharge provisions in s 154 specifically 
refer to ‘full implementation’ as a basis for terminating pro-
ceedings or discharging pre-commencement debt.

Where does this leave the creditor? In this regard two scenar-
ios may be posited. The first is that due to ch 6 providing for 
proceedings to end on the basis of ‘substantial implementa-
tion’ – which is a subjective test that considers the practition-
er’s discretion to be sufficient – and the discharge provision 
referring broadly to a plan being ‘implemented in accordance 
with this Chapter…’, it may be argued that s 154 finds appli-
cation once a notice of substantial implementation has been 
filed, notwithstanding the fact that all creditors may not have 
been paid in full as envisaged in the adopted plan. I submit 
that this would be a fragmented and rather contrived approach 
to interpreting ch 6.

A contrary, and perhaps more sensible alternative to the first, 
is to read the discharge provision consistently with the wording 
finding application within that section. It is to be observed that  
s 154(1) contains an implicit condition that an adopted plan 
be implemented in accordance with its terms and conditions 
in order for a discharge of debt to take place. Section 154(2) 
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Identifying the 
beneficial owner 

Beneficial 
owner

C
oming to the realisation 
that the traditional meth-
ods of trying to hide or 
introduce illicit proceeds 
to the formal financial 
system(s) were fairly easy 
to detect and dealt with 

by the relevant authorities. The corrupt, 
however, took it a step further and came 
up with new complex and sophisticat-
ed methods to achieve the same ends. 
Among the methods used, is the mis-
use of corporate vehicles or legal struc-
tures, aimed at hiding the true identities 
of those who actually own, control and 
benefit from these structures. This chal-
lenge is not jurisdiction specific but cuts 
across borders.

Aside from this misuse or abuse of 
corporate vehicles, it is also noted – 
within the illicit financial flow space – 
that companies or big corporates were 
instrumental in being used to transfer ill-

gotten gains abroad. On this note the in-
ternational community through various 
fora took an interest in this and came up 
with various ways of curbing the chal-
lenge. One such way is the need to iden-
tify the ‘beneficial owners’ of legal enti-
ties and legal arrangements, including 
trusts. A ‘beneficial owner’ is defined as 
‘the natural person who ultimately owns, 
controls, or benefits from a company or 
trust and the income it generates’ (Maíra 
Martini Combating Illicit Financial Flows:  
The role of the international community 
www.u4.no/publications, accessed 11-9-
2017).

International efforts on 
beneficial ownership  
transparency
The G20 and the Financial Action Task 
Force (FATF) are working together in try-
ing to address the misuse of corporate 

vehicles. The FATF sets standards to 
counter money laundering and terrorist 
financing. Both the G20 and the FATF 
agreed that Recommendation 24 (legal 
persons) and 25 (legal arrangements) of 
the FATF Recommendation were broad 
and good enough to address this issue. 
Thus the G20 further encourages its 
member jurisdictions to adopt these rec-
ommendations on beneficial ownership 
transparency. The G20 went on further 
to come up with principles on the same 
issue. These are the G20 High-Level Prin-
ciples on Beneficial Ownership Transpar-
ency. All G20 members are committed 
to implementing these principles and 
South Africa (SA) is one of them. South 
Africa was also the only African repre-
sentative at the previous G20 meetings 
on beneficial ownership.

Through a cabinet decision, SA estab-
lished an inter-departmental committee 
on the same issue. This committee aims 

http://www.u4.no/publications
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Though regarded as a 
milestone for SA –  
to have a working 
definition of the  

concept within its  
statute books – it is  
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to see how this will  
be implemented in  
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Financial Action Task 

Force for instance,  
is also grappling with 
the same difficulty. 
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to address some of the short-comings 
noted by among others, Transparency 
International. One concern noted was the 
fact that in South African law there is no 
definition of a ‘beneficial owner’ per se 
and this is required by principle 1 of the 
G20. South Africa always received a 0% 
rating when assessed on this principle. 
In SA the Financial Intelligence Centre 
Amendment Bill B33D of 2015 (the Bill) 
was always viewed as a significant piece 
of legislation that was going to close this 
lacuna as it would be aligned with in-
ternational best practice and standards. 
The Bill draws from the FATF Recom-
mendation and although these recom-
mendations were initially aimed at ad-
dressing money laundering and terrorist 
funding, there was huge consensus that 
the definition of beneficial ownership in 
them can be better used for other pur-
poses as they are broad enough for such.

Financial Intelligence Cen-
tre Amendment Act 1 of 
2017 (the Act)
On 26 April 2017, the President of SA 
signed the Bill into law. Although the 
Act has yet to come into effect (and is-
sues around industry guidance, regula-
tions and possibly exemptions still have 
to be dealt with) this is a huge win for 
the country for various reasons. Firstly, 
SA’s financial system remains resilient 
to money laundering and terrorist fund-
ing risks and will be viewed positively 
by international counterparts. Secondly, 
the FATF will not issue an ‘adverse state-
ment’ against SA, which may have dire 
consequences for the country given the 
current climate characterised by down-
grades. Thirdly, the Act makes provision 
for a risk-based approach to customer 
identification and verification, which 
will ensure flexibility for financial insti-
tutions and other business and thus cut 
costs and possibly promote financial in-
clusion. Fourthly and most importantly 
of all for this article is that the Act makes 
provision for a definition of a ‘beneficial 
owner’, as well as how one will go about 
identifying the same (beneficial owner) 
through what is colloquially termed the 
‘cascading regime’ under s 21B (addi-
tional due diligence measures relating to 
legal persons, trusts and partnerships). 
I submit that this is also a huge win for 
the purposes of the work undertaken by 
the G20 inter-departmental committee 
and the country as a whole, as SA will 
now be assessed positively by the likes 
of Transparency International.

The ‘cascading regime’ under s 21B 
closely resembles the one within the 
FATF’s recommendations. However, it 
is much clearer and more progressive 
than the recommendations as it does not 
only broadly or generally state that in-
stitutions should use a ‘mere’ risk-based 

approach when identifying ‘beneficial 
owners’ but also makes provision for a 
mechanism through which that can be 
achieved. This is called the ‘Risk Man-
agement and Compliance Programme’ in 
the Act. 

In short, s 21B requires institutions to 
establish the following (as a first step) –
• the nature of the client’s business;
• the ownership and control structure of 
the business;
• the identity of the beneficial  owner of 
the client and take reasonable steps to 
verify such client’s identity; and
• establish the identity of each natural 
person who, independently or together 
with another, has a controlling owner-
ship interest in the legal person, among 
others.

Should there be a failure by an institu-
tion to establish the identity of a natural 
person who is a beneficial owner above, 
then the institution must –
• establish the identity of each natural 
person who exercises control of the legal 
person through other means and take 
reasonable steps to verify the same; or
• establish the identity of each natural 
person who otherwise exercises control 
over the management of the legal person 
and further verify such identity.

Implementation challenges
Though regarded as a milestone for SA 
– to have a working definition of the con-
cept within its statute books – it is going 
to be interesting to see how this will be 
implemented in practice. The FATF, for 
instance, is also grappling with the same 
difficulty. The definition is too broad 
and it is very difficult to ascertain the 
meaning of (or parts of) certain concepts 
within it, namely, ‘ownership’, ‘effective 

control’ and ‘identify each natural per-
son who exercise control through other 
means’. This results from the fact that 
the definition does not attach a thresh-
old to the share capital of an entity 
similar to other regulatory obligations, 
namely, the Foreign Account Tax Com-
pliance Act (10%), the FATF (25%) etcet-
era. It will be helpful if this is provided 
for in the new sets of guidance, which 
are going to be issued by the regulator.

The FATF places an obligation on 
countries (not financial institutions) 
to make beneficial ownership informa-
tion available to all including relevant 
authorities. This information should be 
accurate, up-to-date and accessible in a 
timely manner. Unfortunately, SA does 
not have such a registry, which con-
forms to these standards. Currently this 
obligation lies with the Companies and 
Intellectual Property Commission (CIPC). 
Unfortunately not much reliance can be 
placed on the CIPC either as their efforts 
do not conform to what is required by 
the FATF. Currently there are efforts 
underway to amend the Companies Act 
71 of 2008 (and regulations) to cater for 
this.

One other important challenge is the 
fact that SA has not yet done a country 
risk assessment as it pertains specifical-
ly to beneficial ownership transparency. 
This is required by G20 principle 2 (iden-
tifying and mitigating risk).

Conclusion
In a nutshell, the signing of the Bill into 
law is a significant milestone for SA. Ef-
forts aimed at addressing some of the 
implementation challenges noted above 
are very welcome and should not lose 
momentum. Furthermore, it is impera-
tive to note that most countries fail to 
meet this obligation and others are in a 
process of trying to address it, namely, 
within the Organisation for Economic 
Cooperation and Development countries 
only 9% complies with this requirement. 
In the ‘United States, two pieces of rel-
evant legislation have been introduced 
in Congress, but have not yet been ap-
proved’ (Martini (op cit)). Finally, the 
signing of the Bill into law should be 
applauded as a significant first step to 
addressing issues around the misuse of 
corporate structures.
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Does the electorate have effective 
remedies under the South African 

Electoral System?

T
he recent service delivery 
protests, characterised by 
the destruction of public 
property, as well as oc-
casional loss of lives by 
some protestors have left 
some gasping with aston-

ishment and feeling overwhelmed by a 
plethora of unanswered questions per-
taining to such incidents. Given the fact 
that our society is founded on the values 
of constitutional democracy with an en-
trenched Bill of Rights, which guarantees 
human dignity, equality and freedom 
(s 7 of the Constitution), how is it that 
the social behaviour of some citizens, in 
pursuit of the same rights and freedoms 
as guaranteed in the Constitution, is in-

creasingly expressed in the manner that 
is diametrically opposite to its spirit and 
tone? Is the Constitution not affording 
the citizens of South Africa (SA) enough 
effective remedial mechanisms in line 
with the ethos of a democratic society, to 
defend and advance their constitutional 
rights and freedoms in such circum-
stances? Or could it be that the Constitu-
tion of SA, which has been suggested by 
many as among the best in the world, if 
not the best, was erroneously overrated 
and thereby is gradually proving to be 
an integral part of what some lately be-
lieve is the sunset shades of a ‘fairy tale’ 
rainbow nation? If not, as I believe, what 
is the legal explanation of what appears 
to be the lacuna between rights the Con-

stitution guarantees on paper and what 
practically becomes attainable as rights 
and freedoms on a daily basis to ordi-
nary South Africans?

To interrogate these questions, I have 
analysed the maxim ubi ius ibi remedi-
um (whenever there is a right, there is 
a remedy), the state according to social 
contract, two dimensions identified in 
the right to vote, the right to recall, the 
unconstitutionality of the South African 
electoral system and possible reforms as 
sub themes in this article. 

The main argument 
As one of its sources, South African law 
includes common law, which consists 
of English and Roman Dutch law. Both 
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The two innate  
legal dimensions  

assailing the right to 
vote is the freedom  
of choice and the  

formation of a  
contract of mandate. 

these legal systems have as one of their 
maxims ubi ius ibi remedium principle. 
Enunciating this principle in the seminal 
case of Ashby v White (1703) 92 ER 126, 
Lord Holt CJ remarked that ‘indeed it is 
a vain thing to imagine a right without a 
remedy; … of right and want of remedy 
are reciprocal … Where a man has but 
one remedy to come to his right, if he 
loses that he loses his right.’ Practically, 
it means whenever there is a legal re-
gime dressing an individual with a right, 
inherent in that regime should be rem-
edies to protect that right.

This maxim still constitutes an inte-
gral part of our legal system with this 
recognised in Minister of the Interior and 
Another v Harris and Others 1952 (4) SA 
769 (A) at 781 wherein Centlivres CJ con-
firmed that ‘remedy is indeed, part and 
parcel of the right. Ubi jus, ibi remedium.’

The Constitutional Court subsequent-
ly expressed recognition of this principle 
in Fose v Minister of Safety and Securi-
ty 1997 (3) SA 786 (CC); 1997 (7) BCLR 
851 (CC) at para 69 by noting that: ‘In 
our context an appropriate remedy must 
mean an effective remedy, for without 
effective remedies for breach, the values 
underlying and the rights entrenched in 
the Constitution cannot properly be up-
held or enhanced.’ 

This principle enjoys recognition in-
ternationally with the Canadian court 
having held in Doucet v Canada [2005] 
1 FCR 671 at 674, that: ‘The purpose of 
the remedy must be to provide an effec-
tive solution to the problem or, as the 
Supreme Court has said, to give “modern 
vitality to the ancient maxim ubi jus, ibi 
remedium: where there is a right, there 
must be a remedy”’ (see also Nelles v On-
tario [1989] 2 SCR 170 at 196).  

The critical question is: In what sense 
does this principle, as it is still recog-
nised in our law, remain a missing part 
of the South African Electoral system? 
To ponder this question, I have looked 
at the concept of the state from the so-
cial contract theory point of view and I 
have asked whether South African state 
resembles a modern form of social con-
tract.

The theory of state as a by-product of 
social contract is premised on the idea 
that citizens agree among themselves to 
form an institution called a state, as a su-
preme authority to which they will obey 
in all matters in return for the protection 
of individual rights like private prop-
erty, freedom of speech and thought, as 
well as guarantee of peace and security 
among others.

Various philosophers have interpret-
ed the social contract theory includ-
ing Thomas Hobbes, John Locke and 
Jean-Jacques Rousseau among others. 
Thomas Hobbes Hobbes’s Leviathan (Ox-
ford: Clarendon Press 1909) (http://oll.
liberty.org/leviathan/1909, accessed 25-

8-2017) notes that the ‘essence of the 
Commonwealth; which, to define it, is: 
one person, of whose acts a great mul-
titude, by mutual covenants one with 
another, have made themselves every 
one the author, to the end he may use 
the strength and means of them all as 
he shall think expedient for their peace 
and common defense.’ Though they dif-
fer among themselves as to the reason 
behind the formation of the state, com-
mon cause is that people concord among 
themselves to form this supreme being 
with an obligation in return to guarantee 
their individual rights.

Given this enunciation, the curious 
question is whether our Constitution 
does embody elements of the social con-
tract as a foundation of our democratic 
state? It unequivocally does. A closer 
scrutiny of the Constitution reveals 
traces of the social contract. The broader 
concerns of various philosophers are 
embellished in our Constitution.

The preamble proclaims that: ‘We 
therefore, through our freely elected 
representatives, adopt this Constitution 
as the supreme law of the Republic so 
as to – 

…
Lay the foundations for a democratic 

and open society in which government is 
based on the will of the people and every 
citizen is equally protected by law.’ Wor-
thy to note is that in as much as there 
is no government without the will of 
the people, equally, no people can force 
a party to be their government. Thus 
consent by both parties gives birth to a 
contract for formation of a democratic 
government.

The obligation the Constitution places 
on the state to respect, protect, promote 
and fulfil the rights in the Bill of Rights  
(s 7(1)) is performance from social con-
tract anticipated by citizens. Further 
clauses in the Bill of Rights speaks to 
this concern, including the guarantee of 
freedom and security of person.

The Constitution at ch 8 further dedi-
cates on how to deal specifically with 
courts and administration of justice. It 
affirms the independence of the courts, 
as well as the fact that they are subject 
to the Constitution. 

This comparative analysis reveals no 
dichotomy between the two except that 
the South African Constitution embod-
ies a list of the rights to be guaranteed 
by the state, which were not recognised 
then. This phenomenon germinates from 
the differing historical periods within 
which the two find themselves, the first 
being during the early modern society 
while our Constitution resides in a post-
modern one. 

Yet despite this meticulous effort to 
unpack the social contract theory as the 
framework defining the South African 
democratic state, the question still begs: 

Who becomes the functionary of the 
Democratic Republic to fulfil the realisa-
tion and the protection of constitutional 
rights and how does that functionary 
come into existence?

These questions are of prime impor-
tance because from their answers flow 
an understanding of how government 
comes into existence as the proxy for the 
people or the state to fulfil their consti-
tutionally stated will (s 1(d)). This brings 
us to the next question of the legal sig-
nificance of the right to vote.

The two innate legal dimensions as-
sailing the right to vote is the freedom 
of choice and the formation of a contract 
of mandate. Whenever a citizen votes for 
its representative, it invariably exercises 
a freedom of choice. Simultaneously, the 
voting process ushers in a contractual 
relationship between the two, with the 
citizen undertaking to pay and indem-
nify the representative for all the effort 
of fulfilling the mandate in return, for 
the representative to perform by fulfill-
ing the broader objectives of the social 
contract which are contained in govern-
ment programs like the Integrated De-
velopment Plan and others for practical 
purposes. This is a contractual relation-
ship of mandate (see BX De Wet and BG 
Rogers (ed) Pothier’s Treatise on contract 
of Mandate (Lex Patria Publishers, Johan-
nesburg 1979) at 3). 

This sentiment was expressed in Man-
son v Vacuum Oil Co SA Ltd 1936 CPD 
219 at 223 with the court remarking that 
‘Van der Linden seems to me to put the 
matter much more satisfactorily. “He de-
fines mandate as a transaction by which 
a person commits the management of 
one or more of his affairs in his stead 
and on his account to another person 
who charges himself to gratuitously 
therewith and binds himself to render 
an account.”’

Acknowledging these dimensions be-
lies the nub of this theses. The Local 
Government: Municipal Electoral Act 27 
of 2000, as well as the Electoral Act 73 
of 1998 both breathe life to the right to 
vote in respective tiers of government. 
Yet, they fall foul of the ubi ius ibi re-
medium principle, because they do not  
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address the voter with remedy against 
the representative. The voter does not 
have an effective remedy to undo the 
choice that it initially did in the event 
that it no longer needs it. Secondly, the 
right by the voter to cancel, which is a 
common law right wielded by parties to a 
contract is absent. Representatives wield 
this right under the constitution (see ss 
50; 102; 109; 139(1)(c) among others). In 
Botha and Another v Rich NO and Others 
2014 (4) SA 124 (CC) at 142  the court 
held that recognising purchaser’s right 
to cancel was an interpretation ‘consist-
ent with the object of our Constitution 
that contracting parties are treated with 
equal worth and concern.’ At para 38 it 
states: ‘Cancellation is a remedy that ex-
ists at common law.’

In the context of parliamentary de-
mocracy, cancellation by citizens is to 
recall public representatives. ‘[R]ecall is 
a legal mechanism by which a specified 
percentage of voters can petition for an 
election to remove a particular elected 
official’ (TE Cronin Direct Democracy: 
The Politics of initiative, Referendum and 
Recall (Harvard University Press 1989)). 
This definition is not universal as the 
citizens can do this through a referen-
dum giving citizens equal opportunity 
to pronounce on the issue. The right to 
vote to the extent that it does not em-
body remedial provisions to cater for 
the above remains understated and thus 

unconstitutional. This postulation tal-
lies with the view in Masiya v Director 
of Public Prosecutions, Pretoria and An-
other (Centre for Applied Legal Studies 
and Another, Amici Curiae) 2007 (5) SA 
30 (CC) at para 39 wherein the court had 
to deal with the constitutionality of an 
understated definition of rape as it ex-
cluded anal penetration. In dealing with 
this anomaly, Nkabinde J held that: ‘The 
inclusion of penetration of the anus of a 
female by a penis in the definition will 
increase the extent to which the tradi-
tionally vulnerable and disadvantaged 

group will be protected by and benefit 
from the law. Adopting this approach 
would therefore harmonise the common 
law with the spirit, purport and objects 
of the Bill of Rights.’ 

Conclusion 
The Bill of Rights is a gateway to recog-
nise the existence of any other rights or 
freedoms that are recognised or con-
ferred by common law or legislation, to 
the extent that they are consistent with 
the Bill (s 39(3)). Ubi ius ibi remedium is a 
gateway to create the necessary balance 
in the South African electoral system. 
The available remedies as they obtain in 
Municipal Systems Act 32 of 2000 and 
other Acts fail to meet the standard of 
effectiveness as highlighted in the Fose 
case. It is in the interest of justice there-
fore, that a direct application to the Con-
stitutional Court in terms of s 167(6)(a) 
of the Constitution to have the electoral 
acts declared unconstitutional and order 
the inclusion of remedy clause to the 
voter.

The Bill of Rights is  
a gateway to recognise 

the existence of any  
other rights or  

freedoms that are  
recognised or conferred 

by common law or  
legislation, to the  

extent that they are 
consistent with the Bill 

(s 39(3)). 
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Appeal
Purging irregular step of 
making application for ex-
ecution of judgment before 
leave to appeal is sought: 
Section 18(1) of the Superior 
Courts Act 13 of 2013 (the 
Act) provides among others 
that ‘unless the court under 
exceptional circumstances 
orders otherwise, the opera-
tion and execution of a deci-
sion which is the subject of 
an application for leave to 
appeal or of an appeal, is sus-
pended pending the decision 
of the application or appeal’. 
In terms of subs (3): ‘A court 
may only order otherwise as 
contemplated in subsection 
(1) or (2), if the party who 
applied to the court to order 
otherwise, in addition proves 
on a balance of probabilities 

that he or she will suffer ir-
reparable harm if the court 
does not so order and that 
the other party will not suffer 
irreparable harm if the court 
so orders.’

The application of the 
above provisions was dealt 
with in Mogale City Municipal-
ity and Others v Fidelity Secu-
rity Services 2017 (4) SA 516 
(GJ) where in one of the many 
judgments between the first 
appellant Mogale City Munici-
pality (Krugersdorp) and the 
respondent Fidelity Security, 
the court a quo, per Du Toit 
AJ, granted an order in favour 
of the respondent, which pro-
vided that pending the lawful 
conclusion of a new contract 
pursuant a competitive bid-
ding process, the first appel-
lant was directed to reinstate 
the previous month-to-month 
contract with the respondent 
on the same terms. Acting 
through its attorneys, appar-
ently on the instigation of the 
second appellant (who was 
the alleged troublemaker), 
the first appellant informed 
the respondent that it was 
not going to obey the court 
order and further that it was 
going to seek leave to appeal. 
Before the application for 
leave to appeal was made the 
respondent applied for ex-
ecution of the court order in 
terms of s 18(3) pending ap-
plication for leave to appeal 
and if granted, the appeal 
itself. The execution order 
was granted by Kathree-Seti-

loane J. In due course the 
application for leave to ap-
peal against the order of Du 
Toit AJ was duly made. The 
instant case was an appeal 
in terms of s 18(4) against 
the execution order granted 
by Kathree-Setiloane J.  The 
appeal was dismissed with 
costs.

Sutherland J (Windell and 
Modiba JJ concurring) held 
that in the instant case the 
application for leave to ap-
peal was lodged before the 
execution hearing. At the 
time of the execution hear-
ing there had indeed been 
both an application for leave 
to appeal and an application 
for execution of the order had 
also been lodged. All that was 
necessary in order to enter-
tain the execution application 
was present, albeit that the 
application to execute was 
the earlier event of the two.

When the respondent 
lodged an application to ex-
ecute before an application 
for leave to appeal had been 
lodged, it took an irregular 
step. What the first appel-
lant could have done was to 
invoke r 30 of the Uniform 
Rules of Court in terms of 
which it could have applied 
to have the irregular step set 
aside. However, it did not. In-
stead it embarked on two par-
allel courses of action by re-
sponding with an answering 
affidavit, which addressed the 
premature lodgement of the 
execution application and the 

merits thereof. Also, it lodged 
the application for leave to 
appeal. By doing so the first 
appellant took ‘further steps’ 
as contemplated by r 30(2)
(a), which had the effect of 
advancing the proceedings 
one step nearer completion. 
By taking such further steps 
the first appellant, in effect, 
forfeited a right to complain 
about the premature lodging 
of the application to execute. 
The non-compliance with r 18, 
which the respondent com-
mitted, was in effect purged. 
The irregularity was wholly 
of form and not of substance 
and once the application for 
leave to appeal was lodged, 
the irregularity was no longer 
susceptible to complaint. If 
an application for leave to ap-
peal had not been lodged, the 
issue of nullity of the execu-
tion application would have 
warranted examination but 
that was not the case in the 
instant matter.

The court further held that 
independently of r 30, dis-
missal of the application to 
execute would have been ob-
viously wasteful and the de-
lay in the respondent coming 
to court again later on fresh 
identical papers so inimical to 
the aims of s 18 that a court 
exercising its inherent power 
to regulate its process effec-
tively ought to have allowed 
the execution application to 
proceed and mero motu con-
doned the irregularity.

NB ‘Exceptional circum-
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stances’ were found to exist 
in Helen Suzman Foundation 
and Another v Minister of Po-
lice and Others [2017] 3 All SA 
253 (GP) to justify a judgment 
to remain effective notwith-
standing the possibility of pe-
titioning the SCA for leave to 
appeal against it.

Civil procedure
Duty to provide reasons as 
well as all documents and 
records relating to executive 
decision: Rule 53(1)(b) of the 
Uniform Rules of Court pro-
vides among others that: ‘Save 
where any law otherwise pro-
vides, all proceedings to bring 
under review the decision or 
proceedings of any inferior 
court and of any tribunal, 
board or officer performing 
judicial, quasi-judicial or ad-
ministrative functions, shall 
be by way of notice of motion 
directed and delivered by the 
party seeking to review such 
decision or proceedings …
…
(b) calling upon the magis-
trate, presiding officer, chair-
person or officer, as the case 
may be, to despatch, within 
fifteen days after the receipt 
of the notice of motion, to the 
registrar the record of such 
proceedings sought to be cor-
rected or set aside, together 
with such reasons as he or 
she is by law required or de-
sires to give or make, and to 
notify the applicant that he or 
she has done so.’

It cannot be overempha-
sised that the rule deals with 
a review of the decision or 
proceedings of any inferior 
court and any tribunal, board 
or officer performing judicial, 
quasi-judicial or administra-
tive functions. It does not 
include reviewing the deci-
sion of the President of the 
country performing executive 
functions. However, in Demo-
cratic Alliance v President of 
the Republic of SA; In re Dem-
ocratic Alliance v President of 
the Republic of SA and Others 
[2017] 3 All SA 124 (GP) the 
applicant Democratic Alli-
ance, a political party, sought 
to apply the rule to the Presi-
dent. That was after the Presi-
dent made a major reshuf-
fle of the National Executive 
(Cabinet) in April. Among the 
Ministers and Deputy Minis-

ters who were dismissed from 
Cabinet were the Minister and 
Deputy Minister of Finance. In 
the main application, which 
was brought on an urgent ba-
sis, the applicant sought an 
order reviewing and setting 
aside the decision of the Pres-
ident to dismiss the Minister 
and Deputy Minister of Fi-
nance. Acting in terms of the 
rule the applicant requested 
in the notice of motion that 
the President should provide 
reasons for the dismissal, as 
well as all documents and 
electronic records including 
correspondence, contracts, 
memoranda, advices, recom-
mendations, evaluations and 
reports relating to the making 
of the challenged decisions. 
As the president failed to des-
patch same an interlocutory 
order was launched, again on 
an urgent basis, to compel 
him to do so. The president 
opposed both applications on 
the grounds that they were 
not urgent and also that the 
rule did not apply to execu-
tive decisions. The interlocu-
tory application was granted 
with costs.

Vally J held that the execu-
tive power to appoint and dis-
miss Ministers and Deputy 
Ministers was wide-ranging 
but not as unfettered as its 
predecessor, the royal pre-
rogative. The executive power 
conferred on the office of 
the president by s 91(1) of 
the Constitution was circum-
scribed by the bounds of ra-
tionality and subs 83(b) and 
(c) of the Constitution. The 
president’s executive deci-
sions had to comply with the 
doctrine of legality by being 
rational. Should an executive 
decision not comply with the 
doctrine of legality, it would 
be unlawful.

Rule 53 was promulgated 
at a time when executive de-
cisions were not subject to 
review. With the enactment 
of the Constitution and the 
development of the common 
law since then, executive de-
cisions had become review-
able. Given that r 53 had not 
been amended to cater for 
review of executive decisions, 
it was necessary to subject it 
to a purposive interpretation. 
Relying on that interpreta-
tion there was no logical rea-
son not to utilise the rule in 

an application to review and 
set aside an executive deci-
sion. The judicial exercise 
undertaken by the court in 
such review was no differ-
ent from the one undertaken 
in review applications of an 
inferior court, a tribunal, a 
board or an officer perform-
ing judicial, quasi-judicial or 
administrative functions. Ac-
cordingly, the provisions of  
r 53 applied with the neces-
sary adjustments to an ap-
plication for the review and 
setting aside of an executive 
order or decision. For that 
reason the applicant was en-
titled to call the president to 
furnish the reasons for his 
decisions as well as the rel-
evant part of the record that 
formed the basis on which 
the decisions were taken.             

Education 
Attachment of the primary 
dwelling of a parent of a 
learner at an independent 
school to recover tuition 
fees: Section 41(6) of the 
South African Schools Act 
84 of 1996 (the Act) provides 
that a public school may not 
attach the dwelling in which a 
parent resides. The Act does 
not have a similar provision 
prohibiting an independent 
(private) school from attach-
ing a parent’s residential 
dwelling. In St Charles Col-
lege v Du Hecquet De Rau-
ville and Others [2017] 3 All 
SA 358 (KZP) the applicant, 
St Charles College, was an in-
dependent school, which was 
granted summary judgment 
against the first and second 
respondent, H and G Du Rau-
ville (the respondents), in an 
amount of some R 428 000. 
Thereafter, the applicant also 
obtained default judgment 
against the respondents in an 
amount of some R 198 000, 
bringing the total indebted-
ness to some R 627 000. Sum-
mary judgment was granted 
in respect of tuition fees 
and other charges that the 
respondents owed regarding 
their two sons who attended 
school at the applicant. As 
the respondents were unable 
to satisfy the judgment debt 
the applicant approached the 
court for an order declaring 
their residence executable so 
that it could be sold in execu-

tion of judgment. The prop-
erty was registered in the 
name of the second respond-
ent, the wife. The application 
was opposed on a number of 
grounds but the main one was 
that it was unconstitutional 
to subject the residence of 
parents with learners at an 
independent school to attach-
ment while leaving out that 
of parents with learners at 
public schools. Accordingly, 
the respondents sought an 
order declaring that the resi-
dence of parents with learn-
ers at independent schools 
was equally protected by the 
section but did not seek an 
order declaring the section 
unconstitutional. The court 
granted an order declaring 
the residence executable with 
costs on an attorney and cli-
ent scale, presumably be-
cause of the contract in terms 
of which the respondent’s 
children were admitted to the 
applicant school.

Jappie JP held that in de-
ciding whether or not a court 
should declare the primary 
residence of a judgment debt-
or who is a natural person 
executable the court had to 
consider all circumstances rel-
evant to the particular case. In 
the present case the judgment 
debt was substantial. Moreo-
ver, the respondents made an 
informed choice of enrolling 
their sons at an independ-
ent school knowing that they 
would incur the cost of tui-
tion fees and did so voluntar-
ily. They had a choice, if they 
so wished, to enrol their sons 
at a public school and thus 
avoid their current predica-
ment. There was, therefore, no 
evidence before the court to 
persuade it to exercise its dis-
cretion if their favour to avoid 
the attachment and execution 
of the immovable property.

In seeking to execute judg-
ment against the second re-
spondent’s immovable prop-
erty, the applicant did not 
actually or potentially funda-
mentally impair the dignity of 
the respondents. It was the 
respondents’ choice to send 
their sons to an independent 
school because they enjoyed 
a higher economic status. 
The exercise of a choice that 
was based on economic or 
financial considerations did 
not fundamentally impair the 
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dignity of a parent who chose 
to enrol his child at an inde-
pendent school. The differen-
tiation between parents with 
learners at a public school 
and those at independent 
school did not constitute dis-
crimination, let alone unfair 
discrimination, as contended 
by the respondents.

Joint liability of divorced or 
separated parents for fees 
at fee-paying public school: 
Section 40(1) of the South Af-
rican Schools Act 84 of 1996 
(the Act) provides among oth-
ers that: A parent is liable to 
pay school fees at fee-paying 
public schools unless or to 
the extent that he or she has 
been exempted from pay-
ment. One of the require-
ments for exemption from 
payment of fees as contained 
in reg  6(2) is that the appli-
cant must provide ‘combined 
annual gross income of par-
ents’. In MS v Head of Depart-
ment, Western Cape Education 
Department and Others 2017 
(4) SA 465 (WCC); [2016] 4 All 
SA 578 (WCC) the applicant 
MS, a divorced mother of the 
learner at a fee-paying public 
school, was refused exemp-
tion by the school governing 
body (SGB) of the local school 
as her application was incom-
plete in that it did not include 
the financial position of her 
former husband that she had 
since divorced. He was very 
uncooperative and did not 
provide his financial posi-
tion. The first respondent, 
the Head of the Department 
of Education in the Western 
Cape, rejected the applicant’s 
appeal against the decision of 
the SGB.

Contending that her liabili-
ty to pay school fees was joint 
rather than joint and several, 
the applicant approached the 
court for an order reviewing 
and setting aside the first 
respondent’s decision re-
garding her appeal. In other 
words, her stance was that 
her application for exemption 
from payment of fees should 
be determined on the basis of 
her financial position alone 
concerning her share of liabil-
ity for fees. That meant that 
for the balance the SGB would 
have to deal with her divorced 
husband separately.

Le Grange J granted with 
costs an order reviewing and 

setting aside the decision of 
the first respondent. The mat-
ter was remitted to the first 
respondent for determination 
of the exemption as the court 
itself was not a better place 
to do so. Moreover, doing so 
would encroach on the doc-
trine of separation of power 
between the judiciary and the 
executive.

It was held that on a proper 
construction of the provi-
sions of s 40(1) of the Act, 
liability of a parent to pay 
school fees had to be regard-
ed as joint and not joint and 
several. That was reference 
to the liability of the par-
ent to the school in terms of  
s 40(1), not the liability for 
school fees between parents, 
which could be effected by 
private arrangement, as was 
the case in the present mat-
ter. Given that back in 2010 
both parents undertook to 
remain involved in all aspects 
of the learner’s life, includ-
ing her schooling and general 
welfare, the suggestion by 
the applicant that she was of-
fended by the respondents to 
regard the divorced husband 
as part of her family and to 
insist that she requested fi-
nancial information from him 
in order to complete the ap-
plication forms for the school 
fees was unjustified. In fact 
she accepted and agreed that 
she was under a legal obliga-
tion to forward correspond-
ence relating to the learner to 
the divorced husband. Moreo-
ver, both parents accepted to 
remain co-holders of parental 
responsibilities and rights in 
terms of the Children’s Act 
38 of 2005. Therefore, the 
relief sought by the applicant 
for a declaration to the effect 
that by requesting her to also 
submit financial information 
of her divorced husband, the 
SGB infringed her right to hu-
man dignity by degrading and 
humiliating her, as alleged, 
was unsustainable and legally 
untenable.  

Fundamental rights
Right of access to informa-
tion held by a public body 
is not absolute: Section 45 
of the Promotion of Access 
to Information Act 2 of 2000 
(PAIA) provides that: ‘The in-
formation officer of a public 
body may refuse a request for 

access to a record of the body 
if –

(a) the request is manifestly 
frivolous or vexatious; or 

(b) the work involved in 
processing the request would 
substantially and unreason-
ably divert the resources of 
the public body.’

In Belwana v Eastern Cape 
MEC for Education and An-
other; Langeveldt v Eastern 
Cape MEC for Education and 
Another [2017] 3 All SA 32 
(ECB) two applications for 
access to information held 
by the Eastern Cape Depart-
ment of Education were con-
solidated and heard together. 
The first application was that 
of Belwana who had applied 
for two positions as head of 
department at a local primary 
school in Port Elizabeth. She 
was not shortlisted. Initially 
she requested reasons for 
failure to shortlist her, as well 
as the criteria used for short-
listing. However, in court 
proceedings she sought dis-
closure of information on the 
interviews, which took place 
although she was not a party 
thereto.

Stretch J dismissed her 
application with costs, hold-
ing that her application was 
frivolous and vexatious. The 
information which the appli-
cant sought did not relate to 
her as a requester. It related 
to meetings where she was 
not the subject of discus-
sion. It related to opinions 
about and recommendations 
with respect to candidates 
who were shortlisted and 
those who were interviewed. 
The applicant was not one of 
them. There was no valid rea-
son why the applicant would 
be entitled to information 
regarding a process that she 
was not a part of. Her case 
was not that she considered 
herself to be more suited for 
the position than any other 
applicant or that she consid-
ered herself to have been un-
fairly prejudiced by her early 
exclusion. She was but one of 
the many unsuccessful candi-
dates.

However, the position of 
the second applicant, namely 
Langeveldt, stood on a differ-
ent footing. In her case she 
was shortlisted, was invited 
to the interview, which she 
attended but the position was 
given to another candidate. 

For that reason she was en-
titled to the information she 
sought regarding among  oth-
ers minutes of meetings of 
the school governing body, 
minutes of shortlistings, 
panellists’ preference lists, 
correspondence with other 
candidates for the position, 
memoranda and other docu-
ments. Nevertheless, because 
of the confidentiality clause 
on the basis of which pan-
ellists were appointed and 
which they signed, the appli-
cant was not entitled to those 
aspects of her application, 
which sought the provision of 
evaluative material prepared 
by panellists for the purpose 
of determining the suitability, 
eligibility or qualifications of 
the other applicants for the 
post, including the identities 
of the persons who furnished 
and obtained such evaluative 
material, since it was protect-
ed by s 44(1) of PAIA. Because 
of limited success achieved 
by each side party in the sec-
ond application, each party 
had to pay own costs.   

Land reform
Appointment of special mas-
ter to process claims of la-
bour tenants: Section 16 of 
the Land Reform (Labour Ten-
ants) Act 3 of 1996 (the Act) 
enables a labour tenant (farm 
worker) to apply for an award 
of a piece of the land, which he 
or she is entitled to occupy or 
use. To that end the Director-
General of the Department of 
Rural Development and Land 
Reform (the department) is 
mandated by the Act to play 
a pivotal role in the process-
ing of applications by labour 
tenants while the minister 
grants advances or subsidies 
for the acquisition of land by 
labour tenants. In Mwelase 
and Others v Director-Gener-
al, Department of Rural De-
velopment and Land Reform 
and Others 2017 (4) SA 422 
(LCC) the applicants were la-
bour tenants who approached 
the LCC for appointment of 
a ‘special master’ to facili-
tate the process of awarding 
land to labour tenants coun-
trywide. That was after the 
department conceded that it 
was not able to process the 
claims and finalise them. The 
position was that after 20 
years of the Act coming into 

LAW REPORTS



DE REBUS – OCTOBER 2017

- 30 -

operation some 11 000 ap-
plications were still pending, 
many lodged claims had files 
that disappeared while the 
department was not able to 
collate information, provide 
statistics and report on pro-
gress made. It was estimated 
that it would take another 40 
years to finalise the outstand-
ing 11 000 applications.

Ncube AJ granted with 
costs an order authorising 
the appointment of a special 
master and gave parties the 
opportunity to name pre-
ferred candidates for the job. 
Once appointed the special 
master was required to come 
up with an implementation 
plan to ensure that the ap-
plications of labour tenants 
were processed and finalised. 
To avoid confusion with other 
masters, the special master 
was designated ‘Special Mas-
ter of Labour Tenants’.

The court held that the size 
and complexity of the task 
alone justified the appoint-
ment of a special master to, 
inter alia, assist the court to 
meaningfully monitor imple-
mentation of the Act. The de-
partment acknowledged the 
complexity and enormity of 
the task and demonstrated 
that it was unable to process 
the applications with the 
haste and scale that was re-
quired. Frequent returns by 
the parties to the LCC also 
demonstrated that the court, 
the department and appli-
cants required help in imple-
menting the Act.

A special master was an 
independent person who was 
appointed by and reported to 
the court. His or her duty was 
to assist the court and in the 
instant case, the duty was to 
assist in the manner deter-
mined by the court. He or she 
was not an advocate for the 
claimants or the government, 
but was an agent of the court 
and as such was given limited 
decision-making powers. His 
or her powers were always 
subject to oversight by the 
court as he or she provided 
additional resources to the 
court and could also engage 
more informally with the par-
ties than a judge would. While 
the concept of a special mas-
ter was a relatively novel one 
in South African law, the role 
and function thereof was no 

different from that of a court 
appointed amicus curiae or a 
family advocate whose pow-
ers were determined by the 
court to assist where spe-
cialist skills or capacity was 
needed.

Right of occupier of land to 
effect improvements with-
out the consent of the owner 
or person in charge of the 
land: Section 6 of the Exten-
sion of Security of Tenure 
Act 62 of 1997 (ESTA) gives 
‘occupiers’ of land, defined 
in s 1(1) as persons residing 
on land belonging to another 
person with consent or an-
other right in law to do so, a 
number of rights. However, 
the right to make improve-
ments to property without 
the consent of the owner or 
person in charge of the land 
is not one of them. In Dan-
iels v Scribante and Another 
2017 (4) SA 341 (CC); 2017 
(8) BCLR 949 (CC) the appli-
cant, Daniels, was a domes-
tic worker on a farm where 
she, together with her three 
minor children, was given a 
cottage to live in. When the 
person in charge of the farm, 
the first respondent and farm 
manager Scribante, failed to 
maintain the cottage, the con-
dition thereof deteriorated 
making it a problem in rainy 
conditions. As a result the 
applicant informed the first 
respondent by a letter that 
she intended to do certain es-
sential improvements to the 
cottage to make it suitable for 
human habitation. The pur-
pose of the letter was simply 
to inform the first respond-
ent of the applicant’s inten-
tion and was not a request for 
permission. After commence-
ment of the improvements 
the first respondent ordered 
them to cease, as a result of 
which litigation commenced. 
The Stellenbosch Magistrates’ 
Court held that ESTA did not 
give the applicant the right to 
make improvements to the 
property without the con-
sent of the owner or person 
in charge. The LCC reached a 
similar decision and denied 
the applicant leave to appeal. 
Such leave was also denied by 
the SCA.

On appeal to the CC for 
leave to appeal was granted 
and the appeal upheld. The 

court granted an order di-
recting the parties to enter 
into meaningful engagement 
regarding the ‘mechanics’ 
of effecting those improve-
ments. If those negotiations 
were to fail, after thirty days 
either party could approach 
the Stellenbosch Magistrates’ 
Court for appropriate relief.

Reading the main judgment 
of the court Madlanga J held 
that s 6 had no provision 
that explicitly provided that 
an occupier had a right to 
make improvements meant to 
bring his or her dwelling to a 
standard suitable for human 
habitation. However, that was 
not the end of the matter. 
Whether that right existed de-
pended on what an interpre-
tative exercise yielded. Sec-
tion 5 of ESTA decreed that 
occupiers enjoyed certain 
fundamental rights, including 
the right to human dignity. 
The occupier’s right to reside 
on another person’s property 
had to be consonant with the 
fundamental rights contained 
in s 5 and in particular, the 
right to human dignity. Occu-
pation was not simply about 
a roof over the occupier’s 
head. It was about occupa-
tion that was conducive to 
human dignity and the other 
fundamental rights itemised 
in s 5. That much was plain 
from a reading of s 6 together 
with s 5. Like ‘residence’, the 
notion ‘security of tenure’ 
meant that the dwelling had 
to be habitable. That in turn 
meant making whatever im-
provements, which were rea-
sonably necessary to achieve 
that objective. Permitting an 
occupier living in circum-
stances of the instant case to 
make improvements to his or 
her dwelling would serve the 
twin purpose of bringing the 
dwelling to a standard that 
befitted human dignity and 
averting the indignity that 
the occupier could suffer as 
a result of possible departure 
from unacceptable living con-
ditions.

An owner or a person in 
charge’s consent was not a 
prerequisite when the oc-
cupier wanted to bring the 
dwelling to a standard that 
conformed to conditions of 
human dignity. Although con-
sent was not a requirement, 
meaningful engagement of 

an owner or person in charge 
by an occupier was still nec-
essary. Therefore, it was 
necessary that an occupier 
should approach the owner 
or person in charge to raise 
the question of the proposed 
improvements. However, the 
need for meaningful engage-
ment did not detract from 
the conclusion that the exist-
ence of the occupier’s right to 
make improvements was not 
dependent on the owner or 
person in charge’s consent.

Medicine
Medical malpractice: Legal 
duty to exercise care irre-
spective of doctor/patient 
relationship: In TS and An-
other v Life Healthcare Group 
(Pty) Ltd and Another 2017 (4) 
SA 580 (KZP) the plaintiffs, 
Mrs S and her husband, sued 
the first respondent, Life 
Healthcare Group, together 
with the second respondent 
Dr Suliman jointly and sever-
ally. The plaintiffs sued for 
loss suffered by them in their 
personal capacity, as well as 
in a representative capac-
ity for their minor child who 
suffered birth asphyxia (dep-
rivation of oxygen) while the 
mother was in labour. As a 
result the child developed 
cerebral palsy. The first de-
fendant was the owner of the 
hospital where Mrs S was ad-
mitted and gave birth, while 
Dr Suliman, a specialist obste-
trician, acted as cover for Dr 
Maise who was not available 
to attend to Mrs S. Mrs S was 
admitted at 10:00 am, went 
through the challenges of 
labour through the day, dur-
ing which the foetus showed 
signs of distress, that is to 
say needed delivery but that 
did not happen until 10:10 
pm, which proved to have 
been too late. Right through 
the day Dr Suliman had tel-
ephonic conversations with 
the nursing staff who updat-
ed him on developments but 
significantly, did not verify 
the condition of the patient 
himself. His attitude was that 
he did not want to interfere 
with the relationship between 
Ms S and her doctor, namely 
Dr Maise and that he would 
only intervene in the event of 
emergency or imminent deliv-
ery. During the course of the 
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day the nursing staff failed to 
pick up an important warn-
ing signal, namely, decelera-
tion when the heart rate went 
down significantly. A further 
deceleration was picked up 
but its importance was not re-
alised as they failed to report 
it to Dr Suliman. As it turned 
out the nurses did not even 
know of a necessary instru-
ment such as a vacuum and 
when it was brought to them 
they did not know how to use 
it.

The claim was settled in the 
amount of R 20 million, af-
ter which the first defendant 
sought contribution from Dr 
Suliman in terms of the Ap-
portionment of Damages Act 
34 of 1956. Dr Suliman de-
nied liability on the basis that 
as Mrs S was not his patient 
and, therefore, there being no 
doctor-patient relationship 
between them he did not owe 
her a duty of care (there was 
no wrongfulness). He also 
denied negligence, as well as 
causation on his part.

Ploos van Amstel J held 
that there was wrongfulness 
and negligence on the part of 
Dr Suliman but that the re-
quirement of causation had 
not been satisfied and ac-
cordingly dismissed the claim 
with costs. The court held 
that it was generally accepted 
that a doctor who managed, 
treated or performed a proce-
dure on a patient was under 
an obligation to do so with 
the degree of care and skill 
that could reasonably be ex-
pected of a doctor in his po-
sition. That was so whether 
or not there was a contract 
between them. The question 
was not whether there was a 
doctor-patient relationship 
between the two. Instead, it 
was whether public policy 
considerations required that 
the doctor owed the patient 
and her unborn baby a legal 
duty and whether he should 
be held liable to compensate 
them for the damage caused 
by negligence on his part.

The process of labour was 
inherently dangerous and 
called for expert monitor-
ing and management of both 
mother and foetus. Consider-
ations of reasonableness and 
public policy required that 
the doctor should be held li-
able for the consequences of 
any negligent omissions on 

his part. In other words, Dr 
Suliman had a legal duty to 
exercise the required degree 
of care and skill which arose 
at 10:30 am when he was in-
formed of the patient’s ad-
mission and gave telephonic 
instructions to the nursing 
staff with regard to her care. 

The court concluded that 
as expert testimony could not 
confirm when brain damage 
occurred or whether the baby 
would have been saved by a 
caesarean section at about 
7:30 pm or 8:00 pm, causa-
tion had not been proved.       

NB It will be noted that cau-
sation was the only issue that 
does not seem to have been 
dealt with correctly in this 
matter. Brain damage or cae-
sarean section did not have to 
have taken place at 7:30 pm 
or 8:00 pm. The duty of Dr 
Suliman to intervene started 
at 10:30 am when he was no-
tified of the patient’s admis-
sion. As the court indicated, 
from that time Dr Suliman, 
by his own admission, should 
have gone to the hospital to 
see the patient and satisfy 
himself that the information 
given to him by the nursing 
staff was correct and to verify 
for himself that everything 
was in order. However, he did 
not do so as Mrs S was not his 
patient but that of Dr Maise. 
As the court also pointed out 
the process of labour is inher-
ently dangerous and calls for 
expert monitoring and man-
agement of both mother and 
foetus, something which Dr 
Suliman did not do. There-
fore, it was obviously his fault 
that the child was not deliv-
ered earlier to avoid birth as-
phyxia. 

Road Accident 
Fund claims
Serious injury assessment 
report (RAF 4 form) may 
be lodged after five years: 
In terms of s 23(1) of the 
Road Accident Fund Act 56 
of 1996 (the Act) a claim for 
compensation for injuries 
arising from the driving of a 
motor vehicle (RAF 1 form) 
is required to be lodged with 
the Road Accident Fund (RAF) 
within three years from the 
date on which the cause of 
action arose, that is after 
the motor vehicle collision 
took place. If the claim is not 

lodged within that period, it 
prescribes. In terms of subs 
(2), once the claim is lodged 
a summons can be issued and 
served on the RAF at any time 
up to a period of five years 
from the date on which the 
cause of action arose, fail-
ing which the claim would 
prescribe. However, there is 
a complicating factor which 
started on 1 August 2008 
when reg 3(3)(b)(i) of the Road 
Accident Fund Regulations 
dated 21 July 2008 came into 
operation. The regulation in-
troduced the requirement of 
a ‘serious injury assessment 
report’, which is presented 
on RAF 4 form that has to 
be completed by a medical 
practitioner and confirm that 
the injuries suffered by the 
claimant are ‘serious’ to jus-
tify compensation for non-pe-
cuniary loss, that being com-
monly referred to as ‘general 
damages’ and covers compen-
sation for pain and suffering, 
as well as loss of amenities of 
life. The regulation provides 
that the ‘serious injury as-
sessment report’ (RAF 4 form) 
may be submitted ‘separately’ 
after submission of the claim 
and at any time ‘before’ the 
expiry of the periods for the 
lodgement of the claim pro-
vided for in the Act and the 
regulations.

In Manukha v Road Ac-
cident Fund 2017 (4) SA 453 
(SCA) the claim was lodged 
within the period of three 
years after the cause of ac-
tion arose and the summons 
served within a period of 
five years as required by  
s 23. However, the problem 
lay with the ‘serious injury 
assessment report’, which 
was submitted to the RAF af-
ter the expiration of a period 
of five years – the prescrip-
tion period. The RAF raised 
a special plea to the claim, 
contending that the claim 
for general damages had pre-
scribed for late submission of 
the RAF 4 form. The LT per 
Kganyago AJ upheld the spe-
cial plea and dismissed the 
appellant’s claim for general 
damages. As the rest of the 
claim was not affected by the 
special plea, liability for same 
was subsequently conceded 
by the RAF.

The SCA upheld the appeal 
with costs. Petse JA (Leach, 
Tshiqi, Theron JJA and Mole-

mela AJA concurring) held 
that the appellant had but 
one unitary claim for com-
pensation against the RAF 
arising from the motor vehi-
cle collision that took place. 
On a proper reading of the 
Act and the regulations, the 
RAF’s contentions could not 
be sustained. First, s 17 of 
the Act made reference to ‘a 
claim for compensation’ and 
not multiple claims. In ad-
dition, the section provided 
that the RAF was obliged to 
compensate a third party for 
non-pecuniary loss in respect 
of serious injury only, which 
was required to be assessed 
as provided for in the regu-
lations. Second, s 24 in turn 
provided for the lodgement 
of a ‘claim’ and the require-
ments that the third party 
should meet in lodging ‘the 
claim’. Third, s 23(1) which 
pertinently dealt with pre-
scription referred to a right 
to claim compensation under  
s 17 from the Fund. In particu-
lar, s  23(3) provided that no 
claim (in singular) lodged in 
terms of s 17(4) or s 24 would 
prescribe before the expiry 
of a period of five years from 
the date on which the cause 
of action arose. In the instant 
case the appellant instituted 
the action within that period. 
Fourth, reg 3(3)(b)(i) provided 
that the serious injury assess-
ment report could be submit-
ted separately from the sub-
mission of the claim itself. 
Implicit in this was that ‘the 
claim’ existed independently 
of the ‘assessment report’. 
Accordingly the claim, inclu-
sive of the claim for non-pe-
cuniary loss, could be submit-
ted in terms of s 24 of the Act 
without the ‘serious injury as-
sessment report’. There was 
nothing in the regulations 
dealing with prescription, an 
issue that was otherwise dealt 
with exclusively by the Act. At 
best for the RAF it was enti-
tled to a stay of that part of 
the appellant’s claim relating 
to compensation for non-pe-
cuniary loss until the process 
set out in reg 3 had been com-
plied with by the appellant.

NB This is good news for 
claimants whose RAF 4 forms 
may from time to time be 
submitted late. However, the 
court did not deal at all with 
that part of the regulation re-
quiring the RAF 4 form to be 
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submitted ‘before’ the expiry 
of the period for the lodge-
ment of the claim prescribed 
in the Act. The key word is 
‘before’, there being no refer-
ence to ‘after’ in the regula-
tion.

Spoliation
Mandament van spolie not 
available solely to protect 
right of access arising from 
contract if there is no loss of 
occupation or physical con-
trol: In Jigger Properties CC v 
Maynard NO and Others 2017 
(4) SA 569 (KZP) the facts 
were that the Mycrochem 
Trust (the Trust), through 
its trustees, the first to third 
respondents, was owner of 
underground storage tanks 
installed in a sectional title 
scheme. To access the tanks 
the Trust used the ‘exclusive 
use area’ in respect of unit 
16 in the scheme, which was 
owned by Marbla CC. There-
after Marbla CC sold the unit 
to the appellant Jigger Prop-
erties. Subsequently, the ap-
pellant demanded payment 
of monthly rental from the 
Trust for using its ‘exclusive 
use area’ in order to access 
the tanks. As such payment 
was not forthcoming the ap-
pellant threatened to prevent 
the Trust’s right of access to 
the tanks by denying it pas-
sage over its ‘exclusive use 
area’. For that reason the 
Trust sought and was granted 
a spoliation order (manda-
ment van spolie) by the KZD 
per Norman AJ. An appeal 
against the order was granted 
with costs by the full court.

Seegobin J (Jappie JP and 
Van Zyl J concurring) held 
that an essential require-
ment that should be satisfied 
for spoliatory relief was that 
there should have been spo-
liation. Put differently, there 
should have been a wrongful 
deprivation of another’s right 
of possession. It was well-es-
tablished that mere personal 
rights were not protected by 
the mandament van spolie 
and that only rights to use or 
occupy property or incidents 
of occupation warranted pro-
tection by a spoliation order. 

In the instant case the 
Trust’s right to access the 
tanks flowed from a contrac-
tual agreement, which the 

parties had with each other 
over the years. That was the 
right which the Trust was 
exercising and which the ap-
pellant threatened to stop. 
Therefore, the Trust’s claim 
in the court a quo amounted 
to nothing more than a claim 
for specific performance of 
its contractual rights. That 
could not be effected by way 
of mandament van spolie. All 
that the Trust enjoyed was a 
right of access as it neither 
occupied the premises nor ex-
ercised any physical control 
over it. Without an actual and 
wrongful deprivation of pur-
ported right of possession, 
the remedy of mandament 
van spolie was not justified. A 
mere threat of dispossession 
would find no ground for re-
lief through a mandament 
van spolie but final interdict.

Unlawful  
occupation of land
Just and equitable date of 
eviction and significance of 
report by local authority: 
In the case of Jacobs v Com-
municare NPC and Another 
2017 (4) SA 412 (WCC) the 
appellant Jacobs was a tenant 
of affordable, effectively sub-
sidised, accommodation pro-
vided by the first respondent 
Communicare, a non-profit 
company whose aim was to 
provide affordable accom-
modation to residents of the 
Western Cape. When the ap-
pellant fell into arrears with 
rental payment he was given 
notice and eventually the 
lease was cancelled. There-
after, the first respondent 
approached the magistrates’ 
court for an eviction order. 
Although eviction was sought 
in terms of s 4(6) and not  
s 4(7) of Prevention of Illegal 
Eviction from and Unlawful 
Occupation of Land Act 19 
of 1998 (PIE) in that the ap-
pellant’s unlawful occupation 
of the premises, after cancel-
lation of the lease, was less 
than six months, the first re-
spondent nevertheless joined 
the responsible local author-
ity, the second respondent 
City of Cape Town (the City), 
as a party. However, it did 
not appear that the City had 
been served with the papers. 
Moreover, it did not partici-
pate in the magistrates’ court 

proceedings. As a result the 
magistrate did not have the 
benefit of a report prepared 
by the City as to available al-
ternative accommodation or 
emergency accommodation. 
That notwithstanding, the 
eviction order was granted, 
hence the present appeal to 
the High Court.

Gamble J (Kose AJ concur-
ring) dismissed the appeal, 
making no order as to costs. 
Although the matter could 
have been remitted to the 
magistrate for determination 
after consideration of a report 
by the City, given that the ap-
pellant had been treated sym-
pathetically by everybody, 
namely the first respondent, 
the magistrate and the High 
Court itself when the appeal 
was reinstated after striking 
off for lack of expeditious 
prosecution and acceptance 
of heads of argument after 
late filing, the court was of 
the opinion that in view of the 
prejudice already suffered by 
the first respondent, the bet-
ter approach was to bring the 
matter to finality by dismiss-
ing the appeal. The appellant 
was ordered to vacate the 
premises by a date agreed 
on by the parties as reason-
able, failing which he would 
be evicted by the Sheriff a few 
days thereafter.

It was held that given that 
the appellant’s current ac-
commodation was expressly 
provided by the first respond-
ent for the benefit of econom-
ically disadvantaged citizens 
and further that the appel-
lant fell into arrears because 
of short payment rather than 
non-payment of rental, it 
was reasonable to infer that 
the eviction of the appel-
lant would lead to him being 
without a roof over his head, 
at least in the short term. In 
such circumstances, the case 
called out for a report from 
the local authority in relation 
to the availability of at least 
emergency accommodation.

The first respondent bore 
the onus of persuading the 
court that eviction from its 
premises on the terms sought 
was just and equitable in 
the circumstances. It should, 
therefore, have ensured that 
a report by the City was fur-
nished to inform the court of 
the relevant circumstances 

relating to the appellant’s 
prospects of finding alterna-
tive accommodation and in 
the absence thereof, the avail-
ability of emergency accom-
modation. The steps which 
the first respondent was re-
quired to take were not oner-
ous. As it had joined the City 
as a party in the proceedings 
all that it had to do was to 
ensure that the papers were 
served on it and, thereafter, 
request it to report to the 
court, something it did not 
do. The failure of the mag-
istrate to consider a report 
by the City was a procedural 
defect in the proceedings in 
the court below, which had 
the effect that the magistrate 
did not properly discharge 
his constitutional obligations. 
The magistrate had a duty to 
respond proactively and call 
for a local authority report in 
a matter such as this. 

Other cases
Apart from the cases and ma-
terial dealt with or referred 
to above the material under 
review also contained cases 
dealing with: Application to 
lead further evidence in a 
criminal trial, assessment of 
evidence in a criminal trial, 
business rescue, defamatory 
statement on social media, 
delay in gazetting intergov-
ernmental agreement, Fidel-
ity Fund Certificate for an 
estate agent, interruption of 
prescription by joinder appli-
cation, leave to appeal, mean-
ing of administrative action, 
motherhood surrogacy agree-
ment, no extension of asylum 
seeker permit after lapsing, 
period of prescription of a 
special notarial bond, provi-
sion of temporary emergency 
accommodation, provisional 
authorisation of temporary 
buildings, remedy against 
oppressive or unfairly preju-
dicial conduct of the affairs 
of a company, striking attor-
ney from the roll, vindicatory 
(spoliatory) claim not sustain-
able where items not properly 
identified, widow’s physical 
appearance and nature not 
to be considered when look-
ing at remarriage contingen-
cy in loss of support claims 
and zoning of property for 
amusement not encompass-
ing use as place of gambling. 

q

LAW REPORTS



DE REBUS – OCTOBER 2017

- 33 -

CASE NOTE – CONSUMER LAW 

 
By Bouwer  
van Niekerk 
and Ashley 
Seckel

Debt review: 
Points on orders 

T
he South African econ-
omy has predominantly 
been spared from the 
horrible truths of reck-
less and abundant credit 
based on derivatives and 
speculation without val-

ue. Thankfully the South African regula-
tory systems made sure of that, and we 
should be grateful for these systems that 
have been put in place by legislation and 
have been overseen by the Reserve Bank 
(notwithstanding the recent misguided 
attempt by the Public Protector of all in-
stitutions to alter its primary function), 
the Ministry of Finance and credit pro-
viders themselves.

From a legislative point of view, the 
main driver of these systems is the Na-
tional Credit Act 34 of 2005 (the Act), 
a piece of legislation that was promul-
gated in 2007 and that significantly and 
forever changed the way consumers and 
credit providers approach the apply-
ing for, and granting of, credit in South  
Africa (SA). The Act promotes (among 
others) the development of a credit mar-
ket that is accessible to all South Afri-
cans, the consistent treatment of differ-
ent credit products and different credit 
providers, responsibility in the credit 
market by encouraging responsible bor-
rowing and avoiding over-indebtedness, 
and discouraging the granting of reck-
less credit and contractual defaults by 
consumers (s 3 of the Act).

As noble as the promotion of these no-
tions are, it remains inevitable that con-
sumers will run into financial difficulty, 
and when they do, they invariably default 
on their monthly credit repayments. For 
this eventuality the Act introduced us 
to the concept of debt review – an ap-
plication that is (as a rule) brought by a 
debt counsellor (DC) after a consumer 
has applied to have his or her debts that 
exist in terms of a credit agreement re-
viewed in terms of s 86 of the Act. Such 
an application is brought after the DC 
has satisfied himself or herself that the 
consumer is over-indebted, namely, that 
based on the preponderance of available 
information available at the time, the 
consumer is/will be unable to satisfy his 
or her obligations under all credit agree-

ments to which he or she is a party in a 
timely manner after considering the con-
sumer’s financial means, prospects and 
obligations (s 79 of the Act).

After considering such an application, 
a magistrate’s court may (among oth-
ers) make an order rearranging the con-
sumer’s obligations in any manner con-
templated in s 86(7)(c)(ii) (s 87(1)(b)(ii)). 
Simply put, the magistrate may make an 
order –
• extending the period of the credit 
agreement and reducing the amount of 
each payment due;
• postponing the dates of which pay-
ments are due under the credit agree-
ment; and/or 
• recalculating the consumer’s obliga-
tions because of contraventions of cer-
tain parts of the Act. 

So what happens if a magistrate’s 
court makes orders it is not empowered 
to make by the Act? The judgment of 
Nedbank Ltd v Jones and Others 2017 (2) 
SA 473 (WCC) dealt specifically with this 
question. 

Brief summary of the facts

In this case, the first and second re-
spondents (the consumers) were in dire 
financial straits, they being indebted to 
more than ten different creditor provid-
ers, including the applicant (the bank). 

The bank had concluded a home loan 
agreement with the respondents for the 
amount of R 1,1 million, which had to be 
repaid over a period of 336 months in 
instalments of R 10 491 at a variable in-
terest rate of 10,9% per annum. 

Having considered their financial pre-
dicaments, the consumers’ DC brought 
an application to the magistrate’s court 
to review their debts.

After finding that the consumers are 
indeed over-indebted, the magistrate, 
ostensibly relying on s 87, proceeded to 
re-arrange their debt owed to the bank 
by varying the monthly instalments (to  
R 4 007,06) and the fixed interest rate (to 
10,4%), and made provision for an open-
ended repayment period. 

Perturbed, the bank (some five years 
later) applied to have the magistrate’s 
court order rescinded on the basis that 

the magistrate exceeded the scope of his 
powers in re-arranging the consumers’ 
debt.

The High Court was not persuaded by 
the bank’s application for condonation 
for the late launching of the rescission 
application; it held that it would not be 
in the interest of justice to do so, as do-
ing so would create a commercial night-
mare and be prejudicial to the consum-
ers.

However, the High Court did entertain 
the raised issue of ultra vires insofar as 
the magistrate’s courts application of  
s 87 of the Act is concerned, and wheth-
er the magistrate exceeded the scope of 
his powers.

The following orders were made:
• A magistrate’s court hearing a matter 
in terms of s 87(1) of the Act, does not 
enjoy jurisdiction to vary (by reduction 
or otherwise) a contractually agreed in-
terest rate determined by a credit agree-
ment, and order containing such a provi-
sion is null and void.
• A re-arrangement proposal in terms of 
s 86(7)(c) of the Act that contemplates a 
monthly instalment, which is less than 
the monthly interest, which accrues on 
the outstanding balance does not meet 
the purpose of the Act. A re-arrangement 
order incorporating such a proposal is 
ultra vires the Act and the magistrate’s 
court has no jurisdiction to grant such 
an order.

Observational remarks

Many attorneys when launching actions 
or applications for the foreclosure on 
immovable properties or the reposses-
sion of motor vehicles have been con-
fronted with the defence by consumers 
in either applications opposing summary 
judgment or in opposing papers that the 
credit agreement relied on is under debt 
review. Invariably, this defence has been 
upheld. No more. The effect of this judg-
ment is that such a defence will not pass 
muster. Great news for credit providers?

Maybe, and maybe not. Many credit 
providers, especially commercial banks, 
take greater pride in their reputation 
than in their success rate in foreclosing 
on immovable properties or their ability 

Nedbank Ltd v Jones and Others 2017 (2) SA 473 (WCC) 
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The effect of cancelling 
collective agreement’s 

regulating ancillary duties

Imperial Cargo Solutions v Satawu and Others (LAC) 
(unreported case no JA63/2016, 1-8-2017) (Tlatelsi AJP) 

(Davis JA and Kathree-Setiloane AJA concurring)

I
n SA Municipal Workers Union 
v City of Tshwane and Another 
(2014) 35 ILJ 241 (LC) at para 18, 
the court noted that the terms 
of a collective agreement are not 
only binding on individual em-
ployees, but are incorporated into 

the employees contract of employment. 
The terms and conditions set out in a 
collective agreement remains in force af-
ter the lapse of the collective agreement 
and would remain as such, until anoth-
er collective agreement is entered into, 
changing the provisions that had been 
incorporated into employees contracts.

Facts

The appellant’s relationship with the 
respondents is within the jurisdiction 
of the National Bargaining Council for 
the road freight and logistics industry. 
Wages of drivers employed by the appel-
lant are regulated in terms of a collec-
tive agreement reached in the bargain-
ing council (main collective agreement) 
and extends across the road freight and 
logistics industry. The main collective 
agreement determines, in detail, all as-
pects of driver’s remuneration. 

The drivers that are employed by the 
appellant are all members of the first re-

spondent, a registered trade union. The 
transportation of freight cargo by truck 
requires safety precautions to ensure 
that cargo does not fall off the trucks. 
Tarpaulins, straps and ropes – depend-
ing on the goods transported – are need-
ed to secure the safety of the cargo. 

The appellant previously employed 
drivers’ assistants who carried out ancil-
lary duties by assisting drivers to load 
and offload the cargo, and also perform 
the tarping duties. In 2007, the appellant 
had done away with the drivers’ assis-
tant’s posts.

As a result a decision had to be taken 
as to who would perform the duties pre-
viously done by the drivers’ assistants. 
The appellant and first respondent con-
cluded a collective agreement (the Guard 
Fee Agreement) in 2007. In terms of this 
collective agreement, the drivers had a 
choice to either perform the ancillary du-
ties themselves or to appoint assistants. 
An agreed amount of money was paid to 
drivers in lieu of the ancillary duties, in 
addition to their salaries. Drivers were 
allowed to keep the money for them-
selves if they personally attended to the 
ancillary duties or they could pay assis-
tants they employed. The agreed amount 
was subject to an annual increase. 

The first respondent in 2015, tried to 

negotiate an increased Guard Fee above 
the agreed annual increase rate. When 
the appellant refused to comply to the 
demand, the first respondent informed 
the appellant that it was cancelling the 
collective agreement with one month’s 
notice. The first respondent further in-
formed the appellant that as from 1 Feb-
ruary 2015, the drivers would no longer 
perform the ancillary duties as provided 
in the collective agreement. The appel-
lant was then advised to ensure that 
necessary arrangements were made to 
ensure the ancillary duties be performed 
by individuals other than the drivers. 

The appellant considered the cancel-
lation of the collective agreement and 
refusal to perform ancillary duties as 
unprotected strike action. The appellant 
filed and obtained an urgent interim re-
lief directing the drivers to perform all 
ancillary duties on the basis that their 
refusal to do the work amounted to un-
protected strike action. 

The Labour Court (LC) concluded that 
refusal to perform the ancillary duties 
did not constitute strike action as the 
collective agreement in terms of which 
it was performed was cancelled and that 
the duty to perform those duties ended. 
In addition there was no general refusal 
to work, but only a refusal to work in 

to repossess vehicles. For it is not the 
business of credit providers – and spe-
cifically commercial banks – to sell im-
movable properties in execution or store 
vehicles for the purpose and the spes of 
auctioning them off. 

So what must credit providers do? We 
suggest that credit providers give con-
sumers an option: Either the consumer 
consents to a variation of the order, 

thereby increasing the interest rate and 
monthly instalments to the satisfaction 
of the credit provider, or the credit pro-
vider collects on the credit agreements 
in the manner it sees fit. In doing so, the 
credit provider upholds the moral high 
ground without coming over as weak. Be-
cause consumers should have a sense of 
security and comfort when dealing with 
credit providers, but in the same vein, 

credit providers should feel comfortable 
in exerting their security
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compliance with the terms of the can-
celled collective agreement.

The LC discharged the rule nisi earlier 
granted to the appellant. On the appel-
lant’s application, the LC then issued an 
interim order preserving the rule nisi, 
pending the appeal to the Labour Ap-
peals Court (LAC).

Issue

The main issue before the LAC was 
whether the court a quo was correct in 
finding that the ancillary duties termi-
nated at the cancellation of the collective 
agreement.

LAC’s judgment 

The court noted that from the papers it 
was evident that there was no written 
or verbal contract of employment that 
provided the employees were obliged to 
perform ancillary duties as their normal 
duties. The only agreement providing for 
the performance of the ancillary duties 
was the collective agreement, which al-
lowed employees to perform the duties 
on their own or to employ assistants. In 
both circumstances, the appellant was 
required to pay for whomever carried 
out the ancillary functions. 

The court noted further in the absence 
of any other agreement creating a duty 
on the employees to perform the ancil-
lary functions, and as they were entitled 
to cancel the collective agreement on no-
tice, the duty ended on cancellation of 
the agreement. Likewise, the duty of the 
employer to pay the employees in lieu 
of ancillary functions as provided for 
in the collective agreement also ended. 
It would not be logical to argue that the 
appellant’s duty to pay for the ancillary 
functions fell away on cancellation of the 
agreement by the respondents but that 
the duty to perform the ancillary func-
tions survived the termination. The facts 
and circumstances of the SA Municipal 
Workers Union case was very distinguish-
able from the matter.

The court held the obligation relating 
to the drivers ancillary duties was based 
only on the Guard Fee collective agree-
ment and not the main collective agree-
ment. As such it was not necessary to 
determine whether the main collective 
agreement obliged the respondents to 
carry out the ancillary duties. It was nev-
er a practice at the respondent’s work-
place that the employees performed the 
ancillary functions in terms of the main 
collective agreement. 

The LAC accordingly dismissed the ap-
peal.

Conclusion
This judgment is important as it high-
lights that where an employer enters into 
a separate collective agreement, solely to 
remunerate employees for ancillary du-
ties not part of their normal duties and 
which were previously performed by 
other employees, lawful termination of 
the collective agreement results in the 
termination of obligations on the part of 
both the employer and employee created 
in said collective agreement. In these 
circumstances employers cannot expect 
employees to continue performing ancil-
lary duties provided for in the cancelled 
collective agreement and the refusal 
of employees to perform the ancillary 
duties cannot be considered unlawful 
strike action.
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New legislation
Legislation published from 

3 – 30 August 2017 

Philip Stoop BCom LLM (UP) LLD 
(Unisa) is an associate professor in the 
department of mercantile law at Unisa. 

Bills
Restitution of Land Rights Amendment 
Bill B19 of 2017. 
South African National Roads Agency 
Limited and National Roads Amendment 
Bill B20 of 2017. 
Administrative Adjudication of Road 
Traffic Offences Amendment Bill B38A 
of 2015.
Administrative Adjudication of Road 
Traffic Offences Amendment Bill B38B 
of 2015.

Commencement of Acts
Performing Animals Protection Amend-
ment Act 4 of 2016. Commencement: 28 
July 2017. GN772 GG41019/3-8-2017.

Promulgation of Acts
Judicial Matters Amendment Act 8 of 
2017. Commencement: To be proclaimed. 
GN770 GG41018/2-8-2017 (also available 
in Afrikaans).
Protected Disclosures Amendment Act 
5 of 2017. Commencement: 2 August 
2017. GN768 GG41016/2-8-201 (also 
available in Afrikaans).
Courts of Law Amendment Act 7 of 
2017. Commencement: To be proclaimed. 
GN769 GG41017/2-8-2017 (also available 
in Afrikaans). 
* Financial Sector Regulation Act 9 of 
2017. Commencement: To be proclaimed. 
GN853 GG 41060/22-8-2017 (also avail-
able in Sepedi).

Selected list of delegated 
legislation 
Auditing Profession Act 26 of 2005
Registration of registered auditors and 
candidate auditors: Processes and docu-
ments required. BN146 GG41064/25-8-
2017.
Compensation for Occupational Inju-
ries and Diseases Act 130 of 1993
Increase of maximum amount of earn-

ings on which assessment of employer 
shall be calculated (R 403 500 per annum 
with effect from 1 April 2017). GN814 
GG41026/4-8-2017.
Amendment of sch 4: Manner of calculat-
ing compensation. GN816 GG41026/4-8-
2017. 
Increase in monthly pensions (with 6% 
from 1 April 2017). GN815 GG41026/4-
8-2017.
Competition Act 89 of 1998
Memorandum of understanding between 
the Competition Commission and the 
Broad-Based Black Economic Empower-
ment Commission. GN857 GG41064/25-
8-2017.
Medicines and Related Substances Act 
101 of 1965
General regulations. GN859 GG41064/25-
8-2017.
Mine Health and Safety Act 29 of 1996
Amendment of regulations: Machinery 
and equipment. GN R894 GG41065/25-
8-2017.
Regulations relating to forms. GN R893 
GG41065/25-8-2017.
Repeal of the Electrical Regulations. GN 
R895 GG41065/25-8-2017.
Repeal of the regulations relating to elec-
trical definitions. GN R898 GG41065/25-
8-2017.
Regulations relating to lifts and chair-
lifts. GN R896 GG41065/25-8-2017.
Minerals Act 50 of 1991
Repeal of certain definitions. GN R897 
GG41065/25-8-2017.
National Education Policy Act 27 of 
1996
Department of Basic Education Nation-
al Policy on HIV, STIs and TB. GN777 
GG41024/4-8-2017.
National Land Transport Act 5 of 2009
Regulations on colour coding and brand-
ing for minibuses and midibuses used 
for minibus taxi-type services. Proc R26 
GG41046/18-8-2017 (also available in 
isiZulu).
Occupational Health and Safety Act 85 
of 1993

Notice of direction in terms of the Gen-
eral Safety Regulations: Applications to 
provide first aid training must be accom-
panied by valid accreditation certificate. 
GN827 GG41037/11-8-2017.
Inclusion of noise monitoring by means 
of personal dosimetry in reg 7 of the 
Noise Induced Hearing Loss Regulations. 
GN R889 GG41065/25-8-2017.
Pension Funds Act 24 of 1956
Amendments to the regulations issued 
in terms of s 36. GN863 GG41064/25-8-
2017.
Performing Animals Protection Amend-
ment Act 4 of 2016
Performing Animals Protection Regula-
tions, 2016. GN771 GG41019/3-8-2017 
and GN776 GG41024/4-8-2017.
Public Finance Management Act 1 of 
1999
Statement revenue and expenditure 
for 2017/2018 financial year. GenN645 
GG41076/30-8-2017.

Small Claims Courts Act 61 of 1984
Establishment of a small claims court 
for the Petrus Steyn area. GN782 
GG41024/4-8-2017.
Establishment of a small claims 
court for the Memel area. GN783 
GG41024/4-8-2017.
Establishment of a small claims court 
for the area of Edenville. GN781 
GG41024/4-8-2017.

Traditional Leadership and Governance 
Framework Act 41 of 2003
Guidelines for determination of num-
ber of members of traditional councils. 
GN908 GG41072/28-8-2017.
Veterinary and Para-Veterinary Profes-
sions Act 19 of 1982
Amendment of regulations relating to 
the veterinary and para-veterinary pro-
fessions. GenN564 GG41024/4-8-2017.

Draft Bills
Draft Deeds Registries Amendment Bill. 
GenN589 GG41041/15-8-2017.

NEW LEGISLATION

* Items marked with an asterisk are discussed later in the 
column.
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Draft delegated legislation
Amendment of the Civil Aviation Regula-
tions, 2011 (sch 1 and 2) in terms of the 
Civil Aviation Act 13 of 2009 for com-
ment. GN R775 GG41023/4-8-2017.
Categorisation of nuclear installations, 
level of financial security to be provided 
by licence holders and manner in which 
financial security is to be provided in 
terms of the National Nuclear Regulator 
Act 47 of 1999 for comment. GN R773 
GG41023/4-8-2017.
Amendment of the End-user and Sub-
scriber Service Charter Regulations in 
terms of the Electronic Communications 
Act 36 of 2005 for comment. GN822 
GG41030/7-8-2017.
Exposure Draft of the Proposed Transi-
tional Provisions for the Initial Adoption 
of the Standards of GRAP on Interests in 

Other Entities (ED 157) issued by the Ac-
counting Standards Board for comment. 
BN141 GG41037/11-8-2017.
Competency standards for pharmacists 
in terms of the Pharmacy Act 53 of 1974 
for comment. GenN590 GG41043/16-8-
2017.
Additional minimum standards to be 
added to Annexure A of the rules relat-
ing to good pharmacy practice: Addition-
al minimum standards in terms of the 
Pharmacy Act 53 of 1974 for comment. 
GenN591 GG41043/16-8-2017.
Proposed Waste Tyre Regulations in 
terms of the National Environmental 
Management: Waste Act 59 of 2008 for 
comment. GN847 GG41049/17-8-2017.
Draft amendments to the Municipal 
Regulations on Minimum Competency 
Levels, 2007 in terms of the Local Gov-
ernment: Municipal Finance Management 

Act 56 of 2003. GN838 GG41047/18-8-
2017.
Amendment of reg 14(2) of the SETA 
Standard Constitution Regulations in 
terms of the Skills Development Act 97 
of 1998. GN852 GG41058/22-8-2017.
Draft Intellectual Property Policy of the 
Republic of South Africa, Phase 1, 2017. 
GenN636 GG41064/25-8-2017.
Regulations relating to conduct of in-
quiries into alleged unprofessional con-
duct in terms of the Health Professions 
Act 56 of 1974 for comment. GN861 
GG41064/25-8-2017.
Draft Amendment to regulations and 
draft withdrawal notice of exemptions in 
terms of the Financial Intelligence Centre 
Act 38 of 2001. GN R909 GG41077/30-8-
2017.

Selected aspects of the Financial Sector Regulation Act 9 of 2017 

Commencement
The Financial Sector Regulation Act 9 of 
2017 (also available in Sepedi) was pub-
lished in GN853 GG41060/22-8-2017 
and will commence on dates to be pro-
claimed in the Government Gazette.

Purposes of the Act 
The purposes of the Act set out in the 
long title include to – 
• establish a system of financial regula-
tion by establishing the Prudential Au-
thority and the Financial Sector Conduct 
Authority;
• preserve and enhance financial stabil-
ity;
• regulate and supervised financial prod-
uct providers and financial service pro-
viders;
• improve market conduct in order to 
protect financial customers;
• provide for coordination, cooperation 
collaboration and consultation between 
the Reserve Bank, the Prudential Author-
ity, the Financial Sector Conduct Author-
ity, the National Credit Regulator, the 
Financial Intelligence Centre and other 
organs of state in relation to financial 
stability and the functions of these enti-
ties;
• provide for making regulatory instru-
ments and standards;
• make provision for licensing of finan-
cial institutions;
• provide for powers to enforce financial 
sector laws and imposition of adminis-
trative penalties; and 
• to create offences.

Object of the Act
Section 7 provides that the object of the 
Act is to achieve a stable financial sys-
tem that works in the interest of finan-
cial customers and supports balanced 
and sustainable economic growth by 
establishing in conjunction with specific 
financial sector laws a regulatory and 

supervisory framework that promotes –
• financial stability;
• safety and soundness of financial in-
stitutions;
• fair treatment and protection of finan-
cial customers;
• efficiency and integrity of the financial 
system;
• prevention of financial crime;
• financial inclusion;
• transformation of the financial sector; 
and
• confidence in the financial system.

What is a financial sector regulator 
and a financial sector law?
A ‘financial sector regulator’ is defined 
in s 1 as –
• the Prudential Authority (established 
in terms of s 32 within the administra-
tion of the Reserve Bank); 
• the Financial Sector Conduct Authority 
(established in terms of s 56);
• the National Credit Regulator; or 
• the Financial Intelligence Centre. 

A ‘financial sector law’ is defined in  
s 1 as –
• the Financial Sector Regulation Act 9 
of 2017; 
• a law listed in sch 1 and regulations 
made in terms of it: These laws are the 
Pension Funds Act 24 of 1956, Friendly 
Societies Act 25 of 1956, Banks Act 94 
of 1990, Financial Services Board Act 
97 of 1990, Financial Supervision of the 
Road Accident Fund Act 8 of 1993, Mu-
tual Banks Act 124 of 1993, Long-term 
Insurance Act 52 of 1998, Short-term 
Insurance Act 53 of 1998, Financial In-
stitutions (Protection of Funds) Act 28 
of 2001, Financial Advisory and Inter-
mediary Services Act 37 of 2002, Collec-
tive Investment Schemes Control Act 45 
of 2002, Co-operative Banks Act 40 of 
2007, Financial Markets Act 19 of 2012 
and the Credit Rating Services Act 24 of 
2012; or

• and a regulatory instrument made in 
terms of the Financial Sector Regulation 
Act 9 of 2017 or a law listed in sch 1 
(listed above).

Who will be the responsible  
authority?
Section 5 provides that the responsible 
authority for a financial sector law is 
the financial sector regulator identified 
in sch 2.  However, in terms of s 77 fi-
nancial sector regulators may delegate 
its functions and powers in relation to a 
financial sector law to another financial 
sector regulator in a memorandum of 
understanding. 

Cooperation and collaboration be-
tween financial sector regulators 
and the Reserve Bank
Chapter 5 of the Act regulates coopera-
tion and collaboration between financial 
sector regulators and the Reserve Bank. 
Section 76 regulates cooperation and 
collaboration between the financial sec-
tor regulators and the Reserve Bank in 
terms of the financial sector laws and 
the National Credit Act 34 of 2005 and 
the Financial Intelligence Centre Act 38 
of 2001. Section 76 places a duty on 
them to –
• assist and support each other in pursu-
ing their objectives in terms of the finan-
cial sector laws, the National Credit Act 
34 of 2005 and the Financial Intelligence 
Centre Act 38 of 2001;
• inform each other about, and share 
information about, matters of common 
interest;
• strive to adopt consistent regulatory 
strategies, including addressing regula-
tory and supervisory challenges;
• coordinate actions in terms of the fi-
nancial sector laws, the National Credit 
Act and the Financial Intelligence Centre 
Act 38 of 2001;
• minimise duplication of effort and 
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expense by, among others, establishing 
where appropriate, common or shared 
databases and other facilities;
• agree on attendance of international 
forums; and
• develop consistent policy positions, 
among others, for the purpose of presen-
tation and negotiation at relevant South 
African and international forums. 

To give effect to their obligations in 
terms of s 76, the financial sector regula-
tors and the Reserve Bank must as soon 
as practicable, but not later than six 
months after the date on which ch 4 of 
the Act comes into effect, enter into one 
or more memoranda of understanding. 

Overview of the Act:  
Selected aspects
• Financial stability
Chapter 2 of the Act regulates financial 
stability. The Reserve Bank is responsi-
ble for financial stability, monitoring of 
risks and financial stability reviews (ss 
11-13). Systemic events and risks in rela-
tion to systemic events are regulated in 
terms of ss 14-19. The responsibilities of 
financial sector regulators in the event of 
systemic event are set out in s 17. The 
Financial Stability Oversight Committee 
is established in terms of s 20 and regu-
lated by ss 20-24. The primary objectives 
of the Financial Stability Oversight Com-
mittee are to support the Reserve Bank 
in its functions in relation to financial 
stability and facilitate co-operation and 
collaboration between the financial sec-
tor regulators and the Reserve Bank in 
respect of matters relating to financial 
stability. 

• Prudential Authority
Chapter 3 of the Act regulates the Pru-
dential Authority. The Prudential Au-
thority is established in terms of s 32 
(within the administration of the Reserve 
Bank), and its objective and functions 
are set out in ss 33 and 34. The objective 
of the Prudential Authority is to –
– promote and enhance the safety and 
soundness of financial institutions that 
provide financial products and securities 
services and of market infrastructures;
– protect financial customers against the 
risk that financial institutions may fail to 
meet their obligations; and
– assist in maintaining financial stability.

The governance of the Prudential Au-
thority is regulated in terms of ss 35-49, 
while the staff, resources and financial 
management of the Prudential Authority 
are regulated in terms of ss 50-55. 

• Financial Sector Conduct Author-
ity
Chapter 4 of the Act regulates the Fi-
nancial Sector Conduct Authority. The 
Financial Sector Conduct Authority is 
established in terms of s 56, and its ob-
jectives and functions are set out in ss 
57 and 58. The objective of the Financial 

Sector Conduct Authority is to –
– enhance and support the efficiency  
and integrity of financial markets;
– protect financial customers by promot-
ing fair treatment of financial customers 
by financial institutions and by provid-
ing financial customers and potential 
financial customers with financial edu-
cation programs and by promoting fi-
nancial literacy, and
– assist in maintaining financial stability.

The governance of the Financial Sector 
Conduct Authority is regulated in terms 
of ss 59-72, while the staff and resources 
of the Financial Sector Conduct Author-
ity are regulated in terms of ss 73-75.

• Cooperation and collaboration 
Chapter 5 of the Act regulates coopera-
tion and collaboration between financial 
sector regulators and the Reserve Bank 
(see above ‘Cooperation and collabora-
tion between financial sector regulators 
and the Reserve Bank’).

• Administrative actions
Chapter 6 of the Act regulates adminis-
trative actions.

• Regulatory instruments
Chapter 7 of the Act regulates regulatory 
instruments and prudential, conduct 
and joint standards.

• Licensing
Chapter 8 of the Act regulates licensing. 
Section 111 sets out licensing require-
ments for providers of financial prod-
ucts and financial services and market 
infrastructures. Section 111, among 
others, provides that a person may not 
provide a financial product or services or 
market infrastructure except in accord-
ance with a licence in terms of a specific 
financial sector law, the National Credit 
Act 34 of 2005 or the National Payment 
System Act 78 of 1998. If no specific fi-
nancial sector law provides for a licence, 
a person may not provide a financial 
product or services or market infrastruc-
ture except in accordance with a licence 
in terms of the Financial Sector Regula-
tion Act 9 of 2017. Sections 112-124 sets 
out miscellaneous aspects in relation to 
licences required in terms of ss 111(1)(b) 
or (2) or 162. General provisions relating 
to all licences under the financial sector 
laws are set out in ss 125-128.

• Information gathering, supervi-
sory on-site inspections and inves-
tigations
Chapter 9 of the Act regulates informa-
tion gathering, supervisory on-site in-
spections and investigations.

• Enforcement
Chapter 10 of the Act regulates enforce-
ment of the Act. Section 141-142 makes 
provision for guidance notices and inter-
pretation rulings. Directives by financial 
sector regulators are regulated in terms 
of ss 143-150. Section 151 makes provi-
sion of enforceable undertakings. Chap-
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ter 13 of the Act regulates administra-
tive penalties.

• Financial conglomerates
Aspects related to financial conglomer-
ates are regulated in ch 12 of the Act. 

• Ombuds
Chapter 14 of the Act regulates om-
buds. The Ombud Council is regulated 
in terms of ss 175-193. Aspects such as 
the its objective, functions, governance, 
aspects related to board members, meet-
ings are regulated in ch 175-193.  

Section 176 provides that the objec-
tive of the Ombud Council is to assist 
in ensuring that financial customers 
have access to, and are able to use, af-
fordable, effective, independent and fair 
alternative dispute resolution processes 
for complaints about financial institu-
tions in relation to financial products, 
financial services, and services provided 
by market infrastructures. Sections 194-
200 makes provision for the recognition 
of industry ombuds and ss 201-208 set 
out the powers of the Ombud Council. 
General provisions related to ombuds 
are contained in ss 209-217.

• Financial Services Tribunal
Chapter 15 of the Act regulates the Fi-
nancial Services Tribunal. The Tribunal 
is established in terms of s 219, which 
also sets out the functions of the Tribu-
nal. 

The members of the Tribunal, their 
term of office, staff and resources, du-
ties, panels and general rules are regu-
lated in terms of ss 220-227. Sections 
228 and 229 makes provision for a right 
to be informed and a right to reasons for 
decisions. Sections 230 to 236 regulates 
the reconsiderations of the Tribunal’s 
decisions. 
• Fees, levies and finances
Chapter 16 of the Act regulates fees, lev-
ies, and the finances of sector bodies.
• Miscellaneous aspects and the es-
tablishment of a Financial Sector 
Information Register
Chapter 17 of the Act regulates miscel-
laneous aspects. These aspects include 
information sharing and reporting (ss 
250-255), the establishment of a Finan-
cial Sector Information Register (ss 256-
264), offences and penalties (ss 265-276) 
and general matters (ss 277-287). Sec-
tion 288 makes provisions for the pub-
lication of guidelines and regulations 
and ss 289-304 regulate amendments 
to current laws, repeals and transitional 
provisions. Section 256 provides that the 
National Treasury must establish and 
maintain the Financial Sector Informa-
tion Register (referred to above). 

The purpose of the Register is to pro-
vide reliable access to accurate, authori-
tative and up to date information relat-
ing to financial sector laws, regulations, 
regulatory instruments and their imple-
mentation. 
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EMPLOYMENT LAW – LABOUR LAW

Employment law 
update

Use of race to describe a 
person may not be  
derogatory or offensive
In South African Equity Workers Associa-
tion obo Bester v Rustenburg Platinum 
Mine and Another [2017] 8 BLLR 764 
(LAC), Mr Bester, a senior training offic-
er, became irritated when he discovered 
that a co-worker was parking a large 4X4 
vehicle in a parking bay adjacent to the 
one allocated to him, making parking 
difficult. He decided to take the matter 
up with the chief safety officer, who was 
responsible for allocating parking, in an 

effort to arrange for the vehicle to be 
parked in another bay. He was, however, 
brushed off by the chief safety officer 
despite numerous efforts to resolve the 
problem. Finally, Bester confronted him 
during a meeting and demanded that the 
‘swartman’ (black man) remove his vehi-
cle from the parking bay. The chief safe-
ty officer accused Bester of not wanting 
to park next to a ‘swartman’, and Bester 
was dismissed for insubordination and 
for making certain racial remarks. Bester 
referred an unfair dismissal dispute to 
the Commission for Conciliation, Media-
tion and Arbitration (CCMA).

The CCMA commissioner ruled that 

Bester’s dismissal was unfair and rein-
stated him. On review, the Labour Court 
(LC) held that there was no conceivable 
reason as to why race may justifiably be 
used as an identifier and that Bester’s 
reference to his co-worker as a ‘swart-
man’ was derogatory and racist. The LC 
found further that the commissioner had 
failed to appreciate the significance of 
the employer’s zero-tolerance approach 
to racism in the workplace, set aside the 
award and ruled that the dismissal was 
in fact fair. Bester appealed the LC’s de-
cision.

The Labour Appeal Court (the LAC) 
took cognisance of the fact that racism 

Nadine Mather BA LLB (cum laude) (Rho-
des) is an attorney at Bowmans in Johan-
nesburg.
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is particularly pervasive in the workplace 
and our courts have rightly condemned 
it. However, the employer bore the onus 
of proving that the terminology used by 
Bester was objectively derogatory. If it 
was, the onus shifted to Bester to show 
that the remark was not made with the 
intent to demean. The LAC accepted that 
to identify people by their race is not in 
itself derogatory, even if the person re-
ferred to or those present are offended. 
The test is whether, on a balance of prob-
abilities, the person had intended to use 
the term in a derogatory and offensive 
manner.

While Bester was angry with the chief 
security officer and wanted the park-
ing problem to be resolved, he did not 
know the name of the owner of the ve-
hicle parked adjacent to him. The mere 
fact that Bester was white and the owner 
of the offending vehicle happened to be 
black was insufficient to warrant the in-
ference that Bester intended to offend. 
It was clear from the evidence that the 
issue in dispute had nothing to do with 
race or that Bester had objected to park-
ing next to a ‘swartman’. The real issue 
was whether the use of the descriptor 
‘swartman’ to identify the owner of the 
vehicle was derogatory and racist. 

The LAC had found that the LC had 
ignored the following facts when it re-
marked that there was no conceivable 
reason for Bester to use the term ‘swart-
man’ that – 
• Bester did not know the person he was 
trying to identify and, therefore, had no 
reason to offend him; 
• Bester had a close working relationship 
with the chief security officer; and 
• Bester was fully aware of the implica-
tions of racism in the workplace.

The main issue was that Bester was 
required to identify the owner of the ve-
hicle, whose name was unknown to him 
and he used race as a descriptor to do 
so. This was the conclusion drawn by the 
commissioner, and could not be said to 
be unreasonable.

The LAC noted that the use of race 
descriptors to identify people is akin to 
racial stereotyping and should be dis-
couraged. However, given South Africa’s 
history, it would be remiss to overlook 

the tendency to identify people by their 
race. If doing so carried the stigma of 
racism, organisations seeking to per-
petuate black consciousness would be 
condemned. Our society has not adopted 
so absolute a stance. The LAC also noted 
that, ironically, during the proceedings, 
one of the employer’s witnesses had de-
scribed a fellow employee whose name 
he could not recall as a ‘swart mannetjie’. 
It is thus imperative that one scrutinises 
the context in which a race descriptor is 
used and not to presume that the mere 
use of a race descriptor will be deroga-
tory and offensive.  The appeal was ac-
cordingly upheld. 

The requirement that  
psychological tests be  
certified has been found  
to be irrational
The Employment Equity Amendment 
Act 47 of 2013 (the Act) and accompa-
nying regulations came into force on 1 
August 2014. Prior to the Act, s 8 of the 
Employment Equity Act 55 of 1998 (the 
EEA) prohibited psychological testing 
and similar assessments of an employee 
if it could not be shown that the test or 
assessment being used was valid and re-
liable, could be applied fairly to all em-
ployees, and was not biased against any 
employee or group. The Act amended s 8 
of the EEA by introducing an additional 
requirement that psychological testing 
and similar assessments be prohibited if 
they have also not been certified by the 
Health Professions Council of South Af-
rica (HPCSA) or any other body author-
ised by law to certify such tests or as-
sessments.

In Association of Test Publishers of 
South Africa v President of the Republic 
of South Africa and Others [2017] 8 BLLR 
850 (GP), the applicant, a voluntary non-
profit association representing persons 
who apply such tests and assessment 
tools, made an application to the High 
Court for an order declaring the amend-
ment to s 8 of the EEA to be of no force 
and effect. The applicant contended that 
the amendment was premature as there 
was currently no framework in place reg-

ulating the certification of psychological 
testing and other similar assessments 
and, accordingly, there was nothing to 
be certified by the HPCSA. The issue to 
be determined by the court was thus 
whether there was in fact a framework in 
place for the certification of psychologi-
cal testing.

The court noted that the law requires 
the exercise of public power to be law-
ful and rationally connected to the pur-
pose for which the power was given. 
The rationale behind the amendment to 
s 8 of the EEA was to ensure that cer-
tain individuals were not excluded from 
employment by the use of inappropri-
ate psychological tests that had not 
been adapted to the cultural diversity 
of South Africa. The applicant was con-
cerned that no provision had been made 
in the amendment to indicate the type 
of test that needed to be certified or the 
objective criteria for the certification of 
tests or similar assessments. Significant-
ly, the amendment had the effect of im-
mediately prohibiting the current use of 
psychological testing without first hav-
ing established procedures and criteria 
to obtain certification of such tests.

In response, the president and Minister 
of Labour claimed that the system and 
policy currently in place at the HPCSA 
was still applicable. However, they had 
not addressed the distinction between 
psychological and non-psychological 
tests and the HPCSA itself had conceded 
that it was still developing new regula-
tions relating to the control of psycho-
logical tests. It was also apparent that 
the current policy in place dealt with the 
classification of psychological testing, 
not with their certification. 

The court held that classification and 
certification are different concepts and s 
8 of the EEA only uses the word ‘certify’. 
In terms of the amendment, if a psycho-
logical test is not certified, it is prohib-
ited. A regulatory structure dealing with 
the certification of psychological testing 
was, therefore, a necessity. Accordingly, 
the amendment was set aside and the 
previous version of s 8 of the EEA was 
revived.
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