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Introduction 

 

[1] The Appellant in this matter was convicted of rape and 

sentenced to undergo an effective term of 10 years imprisonment 

by the Regional Court.  This is an appeal against both conviction 

and sentence.  The factual background relevant to this appeal 

follows below. 



 

Factual Background 

 

[2] The following facts are either common cause or not disputed: 

 

a) This appeal relates to the sexual intercourse (“the intercourse”) 

that actually took place between the Appellant and the Complainant 

in this matter; 

b) It took place during the night of 27 July 2002 at Mayayane 

village in the Molopo district; 

c) As at the time of the incident, the Appellant and the 

Complainant had two children together.  The Complainant was 

then eight months pregnant with their third child.  They had 

been lovers for about seven years. 

d) Complainant was at the Appellant’s parental home at the 

instance of the Appellant. 

e) The intercourse between the Appellant and the 

Complainant took place at the time when these two and a lady 

called Matron were sharing the same bed. 

f) Complainant had already been beaten up when the 

intercourse took place. 

g) At about 05h00 on 28 July 2002, the Complainant went to 

the nearby police station to lay a charge of rape against the 

Appellant.  What follows are the versions of the Complainant 

and of the Appellant. 

 

[3] Complainant’s version is that at some stage during the night of 27 July 

2002, whilst she was at the Appellant’s parental home, she told the 

Appellant that she wanted to sleep.  The Appellant then advised her 

to go into the house and sleep.  Sometime thereafter, the Appellant 

and Matron entered the house in which she was sleeping.  The 

Complainant was made aware that all three of them were to share the 

same bed.  She refused to be party to the arrangement.  

Consequently, she then dismounted the bed and told the Appellant 

that she was leaving for her parental home.  The Appellant punched 

her between her cheek and chin on the right hand side.  She fell 



down and also sustained a laceration on the right arm.  The Appellant 

then ordered her not to go anywhere.  She gave up leaving and slept. 

 

[4] Thereafter, the Appellant undressed the Complainant of her pair of 

pants and of her panties.  He then had intercourse with her against her 

will.  Matron was still on the same bed with them.  The presence of 

Matron in the same room and on the same bed with her and the 

Appellant made the idea of intercourse between her and the 

Appellant repugnant to her.  The Complainant also said that she 

could not have consented and did not consent to intercourse with the 

Appellant shortly after she had been beaten up by the Appellant.  The 

Appellant testified as set out below. 

 

[5] The Complainant arrived at his parental home, where liquor was being 

consumed, at the time when there were only about three patrons 

remaining.  One of these people was a man who wanted to forcibly 

take Matron away from the Appellant’s parental home.  Eventually, 

the Appellant intervened.  His intervention exasperated the 

Complainant who did not appreciate why the Appellant had to make 

the issue between Matron and that other man any of his business.  The 

Complainant then struck Matron with an open hand.  Matron hit back 

and this is how the Complainant sustained her injuries. 

 

[6] Complainant then entered the house followed by the Appellant.  She 

locked Matron out of the house.  After a while, the Complainant 

suddenly opened the door and pulled Matron into the house.  A 

quarrel ensued between the two women.  The Appellant 

commanded both of them to leave the house since they were 

quarrelling.  In response, the Complainant said that she was not going 

anywhere.  After the quarrel had ended, the Appellant entered the 

blankets, followed by the Complainant and then Matron who was 

instructed by the Complainant to join in.  All three of them shared the 



same bed. 

 

[7] Appellant then had intercourse with the Complainant.  He denied that 

he raped her.  His reason for this denial was basically that the 

Complainant is the mother of his children and he cannot, therefore, be 

said to have raped her.  I understood this to mean that the nature of 

their relationship is such that it renders their intercourse incapable of 

being legally categorised as rape. 

 

The issues 

 

[8] The question that falls for determination in respect of the 

conviction is, whether or not the Complainant consented to the 

intercourse with the Appellant.  With regard to sentence, the 

question is whether or not the sentence imposed induces a sense 

of shock or whether it is substantially heavier than the one we 

would have imposed had we originally been seized of the case. 

 

The Conviction 

 

[9] Counsel for the Appellant submitted that the State cannot be 

said to have proven the absence of consent to the intercourse 

beyond a reasonable doubt.  This was based on the fact that the 

Appellant and the Complainant were lovers for some seven years, 

they had two children together, the Complainant was expecting 

their third child and at no stage did the Complainant offer any 

resistance whatsoever to the intercourse.  She neither verbalised 

her opposition thereto nor did she act, at the crucial moment, in 

a manner which could reasonably be said to have conveyed her 



opposition to the intercourse, to the Appellant.  The State 

contended that the totality of the circumstances clearly 

demonstrate that the Complainant could not have consented to 

the intercourse with the Appellant and that the guilt of the 

Appellant was proved beyond a reasonable doubt. 

 

[10] It is correct that the Complainant did not at any stage express her 

opposition to the intercourse to the Appellant.  She neither said 

no nor did she offer any physical resistance, to the intercourse 

after the Appellant had manifested his intention to have 

intercourse with her. How then could her boyfriend or so-called 

common law husband have known that she was in fact opposed 

to the intercourse?  Whether one finds that there was or there 

was no consent to the intercourse would depend on whether it is 

the State’s or the defence’s version which is found to be probable 

since each version points to a different conclusion. 

 

[11] The crucial part of the defence’s version is that after a fight 

between the Complainant and Matron, they suddenly made 

peace.  Both women and the Appellant slept on the same bed.  

The Appellant and the Complainant then fondled each other 

and this culminated in their consensual intercourse.  If this version 

were found to be probable or reasonably possibly true, then there 

must have been consent to the intercourse because it would 

mean that: (a) there never was a misunderstanding, let alone a 

fight, between the Appellant and the Complainant; and (b) the 

Complainant’s active participation in the caressing would have 

been reasonably construed by the Appellant as the outward 

manifestation of her willingness to have intercourse with the 



Appellant. 

 

[12] The defence’s version was, however, rejected by the Court a quo 

for good reason.  The Appellant’s version was that he and 

Matron were lovers several months prior to the incident.  The 

version put by his legal representative to the Complainant was 

that they were still lovers at the time of the incident.  The 

Complainant was opposed to this affair, so much so that she went 

to Matron’s place, confronted her, fought with her and even 

stabbed her with a knife.  The Complainant again fought with 

Matron on the night of the incident as a result of which the 

Complainant was injured.  Consequently, the Complainant then 

locked Matron outside the house in which she and the Appellant 

were to sleep.  Suddenly, the Complainant opened the door of 

the house and pulled Matron inside whereafter she invited Matron 

to share the bed with them.  It was in the presence of Matron 

that the Appellant and the Complainant fondled each other and 

had intercourse. 

[13] I find it to be improbable that after manifesting such intense 

hatred for Matron, this 8-months pregnant Complainant who had 

just been injured by Matron would be the one to open the door 

for her and to invite her onto her bed with the Appellant (the 

father of her children).  It is highly improbable that the 

Complainant, who was apparently sober, would have wanted to 

make love to the Appellant in the presence of another person.  

The Appellant’s own response to the Prosecutor’s question 

whether he would find it acceptable to make love in full view of 

other people, or in public, was in the negative.  This reinforces 



the correctness and validity of the stance which the Complainant 

claims to have taken to having intercourse with the Appellant in 

the presence of Matron.  The improbability of the Appellant’s 

version is highlighted even more by the question why the 

Complainant would, having fondled with the Appellant and 

having had consensual intercourse with him, as alleged, as early 

as 05h00 the next day, rush off to the police station to lay a 

charge of rape against him.  This version defies logic and was, 

therefore, correctly rejected by the Court a quo as not being 

reasonably possibly true. 

 

[14] The version of the Complainant, on the other hand, clearly 

explains why she would have rushed off to the police station to 

lay a charge of rape against the Appellant first thing in the 

morning.  As I have stated above, she said that she was so 

opposed to sharing the bed with Matron that she got off the bed 

and told the Appellant that she was leaving for her parental 

home.  The Appellant punched her once.  As a result she fell 

down.  This caused her to desist from leaving.  The violence must 

also have put an end to any opposition from her to anything that 

was contrary to the will of the Appellant.  Having punched the 

Complainant, the Appellant undressed her and had intercourse 

with her in the presence of Matron.  Logic dictates that if the 

Complainant found the idea of sharing the same bed with 

Matron to be so unacceptable that she wanted to go to her 

home at night, and had to be forced by a punch to stay, the 

idea of having intercourse with the father of her children in the 

presence of Matron must have been even more outrageous to 

the Complainant.  That is why she had to be undressed of her 



pants and of her panties which shows lack of cooperation from 

her.  It would also explain why she had to report this incident to 

the police at the earliest available opportunity.  This is a highly 

probable version.  I, therefore, endorse the favourable credibility 

finding of the Magistrate in respect of the Complainant, as well as 

his conclusion that the Complainant did not consent to the 

intercourse. 

 

[15] I am satisfied that the conviction is in order.  Accordingly, the 

appeal in respect of the conviction falls to be dismissed and the 

conviction must be confirmed.  I turn now to consider sentence. 

 

The sentence 

 

[16] Appellant attacked the sentence imposed on the basis that it 

induces a sense of shock and that another Court would impose a 

lesser sentence. 

 

[17] An effective term of 10 years imprisonment was imposed on the 

Appellant.  This was done in an attempt to show mercy but on 

the mistaken belief that the law enjoined the Court to impose a 

term of 15 years imprisonment. 

 

[18] The learned Magistrate has, with respect, misdirected himself with 

regard to the application of the provisions of the Criminal Law 

Amendment Act 105 of 1997 (“the Act”).  That the Act applies is 

beyond question.  The problem lies with whether it is Part II or 

Part III of Schedule 2 to the Act which applies to this case.  The 

Magistrate assumed that it was Part II.  This is evident from some 



remarks he made in his judgment on sentence.  He found that 

there were no substantial and compelling circumstances.  

Having done so, he went on to say: ‘Instead of giving you 15 

years I will give you 10 years.’  This reference to 15 years 

imprisonment could only have been made by a presiding officer 

labouring under the incorrect impression that s 51(2)(a)(i) of the 

Act applies to this case.  This is the subsection that provides that 

a first offender convicted of an offence referred to in Part II of 

Schedule 2 to the Act, (that is a certain kind of: murder; robbery; 

offence under the Drugs and Drug Trafficking Act of 1992; offence 

relating to exchange control; corruption; extortion; fraud; forgery;  

uttering; theft; dealing in or smuggling of firearms, ammunition, 

explosives or armament; possession of an automatic or 

semi-automatic firearm, explosives or armament) will be 

sentenced to imprisonment for a period of not less than 15 years.  

The assumption that s 51(2)(a)(i) applies to this case was clearly 

incorrect since there is no mention of rape whatsoever in Part II of 

Schedule 2.  Rape is only referred to in Part I and Part III of 

Schedule 2.  The rape referred to in Part I attracts a minimum 

sentence of life imprisonment.  (See s 51(1)).  The rape of the 

nature committed by the Appellant, is the one referred to in 

Part III of Schedule 2.  The minimum sentence prescribed by 

s 51(2)(b)(i) for such a rape, committed by a first offender, is 

imprisonment for a period of not less than 10 years.  The Court a 

quo erred in its application of the provisions of the Act.  It sought 

to reduce what it assumed to be the prescribed sentence for a 

first offender by 5 years.   This is evident from the remark that 

‘instead of giving you 15 years I will give you 10 years.’  Ten years 

is the prescribed minimum sentence and its imposition did not, 



therefore, amount to the reduction of sentence. 

[19] Besides, there is a problem with the reduction of the sentence in 

the manner in which the learned Magistrate purported to do it.  The 

problem is his non-compliance with the provisions of s 51(3)(a) which 

require that: 

 

Instead of giving you 15 years I will give you 10 years.  I just hope it will do 

you good because going home will not help you, you are just useless at 

home.” 



[22] The reasons given by the Court a quo for imposing the sentence 

of 10 years imprisonment on the Appellant are that ‘ . . . when an 

offence is serious, and prevalent, the Court are [sic] urged to hit 

hard.’  Further reasons are that the Complainant was 8 months 

pregnant when the rape took place, the Appellant committed 

the rape in the presence of another woman, and the Appellant 

assaulted the Complainant.  These are factors worthy of 

consideration.  It was indeed highly insensitive of the Appellant 

firstly, to punch an 8 months pregnant woman, secondly, to 

punch her so hard that he caused her to fall, and thirdly to punch 

her because her sense of decency and privacy did not allow her 

to share the same bed with the father of her children and another 

woman.  It also heightens his moral blameworthiness for him to 

have had intercourse with her in the presence of another woman 

shortly after having been beaten up.  It must have been 

humiliating.  These factors though admittedly aggravating were, 

however, overemphasised at the expense of equally strong 

mitigating factors. 



 

[23] Some of the important mitigating factors to which no attention 

was paid were that the Appellant was a first offender, and that 

the Appellant and the Complainant were no strangers to one 

another.  They were lovers (virtually husband and wife) for a 

period of seven years.  They had two children together and the 

Complainant was expecting their third child when the rape took 

place.  But for the presence of Matron, the Appellant and the 

Complainant would probably, just as they did many times before, 

have had consensual intercourse.  In all likelihood the reason 

why the Appellant had asked the Complainant to come over to 

his parental home that night, was so that they could have 

intercourse together.  In fact, when the Prosecutor asked the 

Appellant whether he had asked the Complainant to spend the 

night with him so that they could have intercourse together, the 

Appellant’s response was that that was not the only reason.  

Meaning that it was one of the reasons why he wanted to spend 

the night with her.  Similarly, the Complainant must have come 

knowing that this was either likely to happen or was going to 

happen for sure and she was, given the nature of their 

relationship, willing to take part in the intercourse. 

 

[24] This rape should, therefore, be treated differently from the rape of 

one stranger by another between whom consensual intercourse 

was almost unthinkable.  The Appellate Division was more 

understanding and even lenient in a case where a man had 

raped his friend.  The mitigatory effect of a relationship of 

friendship between the assailant and the victim was articulated 

as follows by Corbet JA (as he then was) in S  v  N 1988 (3) SA 



450(A) at 465H-I: 

 

‘This is not the usual or ordinary type of case where 

the rapist grabs an unknown person and rapes her.  

In this case you knew the complainant well and 

you had often associated with her.’ 

It is not clear whether he regarded this as a mitigating or an aggravating 

factor.  To my mind, it is a mitigating factor in that the shock and affront to 

dignity suffered by the rape victim would ordinarily be less in the case where 

the rapist is a person well-known to the victim and someone moving in the 

same social milieu as the victim.” 



[26] I hold the view that the following remarks by Corbet JA in S  v  N 

supra at 465J - 466A are a useful guide to this case: 

 

“The sentence imposed by the magistrate is 

substantially heavier than the one I would have 

imposed had I originally been seized of the case.  

And I think that the disparity is sufficient to warrant 

interference on appeal.  In my opinion, particularly 

bearing in mind the appellant’s personal situation, 

including the fact that he has no previous 

convictions, the lack of any serious injury to the 

complainant and the fact that she was evidently a 

woman of experience from the sexual point of view, 

justice would be served by a suspension of half the 

sentence imposed.” 

 

The assailant in S  v  N was sentenced to undergo 5 years 

imprisonment.  The Appellate Division suspended half of the 

sentence.  On the strength of this authority, I am satisfied that a 

sentence which is lesser than the prescribed sentence of an 

effective term of 10 years imprisonment is justified in this matter.  

That lesser sentence can only be imposed if the requirements of 

s 51(3)(a) are met.  That section enjoins even a Court of Appeal 

to impose a lesser sentence than the sentence prescribed by 

s 51(2)(b)(i) only if it is satisfied that substantial and compelling 

circumstances exist and to record those circumstances.  As I said 



above, the learned Magistrate found that substantial and 

compelling circumstances do not exist.  This finding is, with 

respect, incorrect.  Substantial and compelling circumstances do 

exist and they are, inter alia, that: (a) the relationship of the 

Appellant and the Complainant was virtually the same as that of 

husband and wife; (b) theirs was not an abusive relationship; (c) 

they had been lovers for about 7 years and had children 

together; (d) the assault upon the Complainant was not serious; 

(e) the Appellant is a first offender.  Accordingly, I am satisfied 

that this is a typical case where a sentence of 10 years 

imprisonment should have been imposed on the Appellant, half 

of it suspended on appropriate conditions.  That would in effect 

be a lesser sentence than the prescribed sentence which requires 

the recording of the substantial and compelling circumstances as 

I have done above. 

h) The appeal against the 

conviction is dismissed; 

 

i) The appeal against the sentence 

is allowed and the following sentence is substituted for the 

sentence imposed by the Magistrate: 

 

‘Ten years imprisonment, half of which is suspended for a 

period of five years on condition that the Appellant is not 

convicted of the offence of rape or indecent assault or an 

attempt to commit either of these offences, committed 

during the period of suspension and for which offence the 

Appellant is sentenced to a period of imprisonment 

without the option of a fine.’ 

 

 

 



 

__________________ 
M.T.R.  MOGOENG 

 

 

I agree 
 

 

 

 

 

__________ 
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