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FEATURES

24 Law and human dignity at odds over
assisted suicide

j espect for and protection
L of each individual’s inher-
- ent human dignity as envis-
1 aged by s 10 of the Consti-
tution is a foundational principle
), \ in our law. It has, therefore, come
as no surprise that Fabricius J re-
7 cently found in Stransham-Ford v
) Minister of Justice and Correctional Ser-
( vices and Others 2015 (4) SA 50 (GP) that
the common law sanction against assist-
ed suicide, infringes the right to human
dignity of patients who find themselves in
a state of constant, unbearable pain as a re-
sult of a terminal illness. Rinie Steinmann discusses this
brave and ground-breaking judgment, which may be the
first step in paving the way for the legalisation of as-
sisted suicide.

2 8 Out with the old and in with the new
- understanding the Legal Practice
Act

he Legal Practice Act 28 of 2014, which came

into partial operation in February is the prod-

uct of society changes and input over time. It is

the formal beginning of the end for fragmented
legislation under which attorneys and advocates current-
ly practice. Ettienne Barnard discusses the change and
asks is this change just for the sake of change or much
needed change for the better?

Instituting proceedings against a
company under supervision

oes s 133(1)(b) of the
Companies Act 71 of
2008 mean that a pro-
spective litigant must
bring a separate application in which
it exclusively asks leave from the court
to institute legal proceedings, before it
in fact institutes the envisaged legal pro-
ceedings? Bouwer van Niekerk and Werner
Hattingh ask if this was the question that
was posed and answered in Elias Mechan-
icos Building & Civil Engineering Contractors (Pty) Ltd v
Stedone Developments (Pty) Ltd and Others 2015 (4) SA
485 (KZD).
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Bill to deal with debt
collection 1ssues

he flagrant abuses preva-

lent in the collection of

debts have been widely re-

ported in the media with

recent cases highlighting
attorneys’ involvement in such mat-
ters. These issues have plagued the
debt collecting industry.

Government believes the existing
legislative framework is inadequate
in ensuring that debts are recov-
ered in a fair and efficient manner
where there is proper control and
oversight. It also believes there is a
disparity in the tariffs charged by
debt collectors and attorneys con-
ducting debt collection.

The draft Debt Collectors Amend-
ment Bill 2015 has been tabled for
commenting. Comments are to be
submitted to the Justice Depart-
ment by 30 November. The Bill, in-
ter alia, seeks to amend the Debt
Collectors Act 114 of 1998 (the
Act), so as to insert certain defini-
tions and make the Act applicable
to attorneys who conduct debt col-
lecting.

In terms of registration of attor-
neys as debt collectors s 8A will be
inserted in the Act, which states:

‘(1) Subject to subsection (2), as
from a date fixed by the Minister
by notice in the Gazette, published
at least 180 days before the date
referred to therein, no attorney,
employee of an attorney, or agent
of an attorney, shall act as a debt
collector unless he or she is regis-
tered as a debt collector in terms
of this Act.

(2) The provisions of this Act
shall, in addition to the provisions
of the Attorneys Act, 1979 (Act No.
53 of 1979), where applicable, ap-
ply to an attorney contemplated in
subsection (1).’

The amendment Bill addresses

issues of dishonesty by amending
s 10 of the Act by the addition in
subs (1) of the following paragraph:

‘(0) in the case of an attorney if
he or she has been found guilty of
unprofessional or dishonourable or
unworthy conduct in terms of sec-
tion 72 of the Attorneys Act. 1979
(Act No. 53 of 1979).’

Further s 15 of the Act is substi-
tuted with the following section:

(5) If an attorney contemplated
in section 8A, is found guilty of im-
proper conduct, the Council shall,
within five working days of the
finding, in writing, inform the law
society having jurisdiction of such
finding and penalty.

(6) The law society must cause
further steps to be taken to deter-
mine whether the attorney is still a
fit and proper person to continue
practising as such.’

On the issue of paying an ad-
mission of guilt fine, a number of
sections are inserted after s 15, s
15A(6) and (7) pertaining to attor-
neys states:

‘6) If an attorney contemplated
in section 8A pays an admission of
guilt fine, the Council shall, within
five working days of the admission
of guilt, in writing, inform the law
society having jurisdiction of such
admission of guilt and penalty im-
posed.

(7) The law society must cause
further steps to be taken to deter-
mine whether the attorney is still a
fit and proper person to continue
practising as such.’

The fact remains; there will always
be a need for debt to be collected in
society and attorneys play an impor-
tant role in facilitating this service.

Debt Collecting attorneys should
take note of this Bill and ensure

Mapula Thebe - Editor

that their debt collecting practice is
in line with the Bill.

The full Bill is available at http://
www.justice.gov.za/legislation/in-
vitations/DebtColBill-Oct2015.pdf

Would you like to
write for De Rebus?

De Rebus welcomes article contri-
butions in all 11 official languages,
especially from legal practitioners.
Practitioners and others who wish
to submit feature articles, practice
notes, case notes, opinion pieces
and letters can e-mail their contri-
butions to derebus@derebus.org.
za.

The decision on whether to pub-
lish a particular submission is that
of the De Rebus Editorial Com-
mittee, whose decision is final. In
general, contributions should be
useful or of interest to practising
attorneys and must be original and
not published elsewhere. For more
information, see the ‘Guidelines
for articles in De Rebus on our
website (www.derebus.org.za).
¢ Please note that the word limit is
now 2000 words.

e Upcoming deadlines for article
submissions: 11 November 2015
and 18 January 2016.

Follow us online:

L

@derebusjournal

De Rebus, The SA
Attorneys’ Journal

DEDLCDI IC
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www.derebus.org.za
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LETTERS

TO THE EDITOR

PO Box 36626, Menlo Park 0102 @ Docex 82, Pretoria ® E-mail: derebus@derebus.org.za ® Fax (012) 362 0969

Letters are not published under noms de plume. However, letters from practising attorneys
who make their identities and addresses known to the editor may be considered for publication anonymously.

Filing of court documents
in the magistrate’s courts

The magistrate’s court rules of court are
to be applied ‘so as to facilitate the ex-
peditious handling of disputes and the
minimisation of costs involved’, or so
r 1(2) states. Rule 3(12) provides that ‘the
offices of the registrar or clerk of the
court shall be open from 08:00 to 13:00
and from 14:00 to 15:00’ to issue pro-
cess or to file any documents. A notice
of intention to defend can be filed until
16:00.

Many magistrate’s courts have re-
sorted to a type of basket-filing system,
where the attorney drops the original
and his copy of the document in a basket
in an office (when that office door is not
locked). The attorney must then return
the next day and hope that his court-
stamped copy will be placed in a pigeon
hole from where he can hopefully find
it among all the other documents from
other attorneys in the same region. This
filing system is reprehensible because
the attorney does not have any proof
that he filed a document or on which day
this document was filed.

The number of documents that we

have lost due to this system being used
in different courts are evident of the un-
suitability of this system. It frustrates
the timeous delivery of documents and
increases travelling expenses to the
courts.

In many cases, the court stamp is also
not affixed to the document on the day
that the attorney actually filed the docu-
ment in court. One also now has to make
at least two trips to the court to file a
document and ensure proper delivery
in terms of the court rules. Not all firms
have the luxury of messengers who can
attend the courts on a daily basis.

The Rules Board should consider to
specifically clarify the duties of the reg-
istrars and clerks relating to the filing
of documents until such time as the De-
partment of Justice implements an elec-
tronic filing system. An attorney who
goes to court to file a document, should
at least return to his office with a court
stamped copy of that document. My ex-
perience these days is that every court
has its own internal rules on the filing
of documents, as well as the times and
days that they are open to issue process
and file documents. This results in un-
certainty, delays in the process and quite

a substantial increase in travel time and
travel and parking costs.

Elize Radley, attorney,
Johannesburg

Concern about Legal

Practice Act

In response to the request made by the
editor in the editorial titled ‘Legal Prac-
tice Act: What’s happening now?’ (2015
(Sept) DR 3) as to clarification on any
matter in the Legal Practice Act 28 of
2014, I have the following concern.

I am a final semester law student
studying through Unisa. In order to be
admitted as an attorney, I must complete
articles. I know of the various ways arti-
cles can be completed namely the stand-
ard two years, or a reduced or increased
amount of time under various circum-
stances, as listed in the Attorneys Act 53
of 1979.

However, my concern lies in that a
graduate is forced to complete articles in
order to be admitted, but no practitioner
is forced to take on a candidate attorney.
I believe this creates a gap where gradu-
ates search for articles and are stuck
and cannot proceed if no one wishes

WHY ARE SOME OF THE
LEADING LAW FIRMS
SWITCHING TO LEGALSUITE?

LegalSuite is one of the I st iers of to the legal industry in
South Africa. We have been developing legal software for over 25 years and
currently 8 000 legal practitioners use our program on a daily basis.

If you have never looked at LegalSuite or have never considered it as an
alternative to your current software, we would encourage you to invest some
time in getting to know the program better because we strongly believe it
will not only save you money, but could also provide a far better solution
than your existing system.

Some of the leading firms in South Africa are changing over to LegalSuite.
If you can afford an hour of your time, we would like to show you why.

“MAKING COMPUTERS WORK FOR YOU”

0861 711150

FOR A FREE DEMONSTRATION.
www.legalsuite.co.za
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to hire them. I speak from experience. I
have been applying for articles at, liter-
ally, hundreds of law firms. From large
multinational firms to sole practitioners.
While I have items counting against me,
that is, I am a mature student, I also have
items that count in my favour, such as a
good academic record and more than 20
years’ office experience.

No other response is given to my ap-
plications other than that there is no
position currently available. So, I am at
a crossroads. How do I proceed to be-
come an admitted attorney and start my
career, if no one wants to hire me? I do
realise that being an admitted attorney is
not the only option for an LLB graduate.
But, this is what I want and it is the direc-
tion I wish to go, since I would like to be
a conveyancer and notary public.

This is a gap that needs addressing.
Can the Legal Practice Act provide some
relief in this regard?

Shannon Nelmes, law student,
Kempton Park

Reply from LEAD

We understand the frustration of the
writer.

‘Workplace training’ in preparation for
admission, is a well-established and nec-
essary requirement. It will, however, be
practically and economically impossible
to force a law firm to appoint a candi-

date attorney. Many factors are taken
into consideration when a firm creates
and fills a position for a candidate at-
torney.

This certainly does not mean that one
should be insensitive about the desire of
graduates for an opportunity to qualify
as a legal practitioner.

The Legal Practice Act 28 of 2014
states that increased opportunity for ac-
cess to the profession is an aspiration.
This will definitely be a critical issue on
the agenda of the legal education com-
mittee of the National Forum, when it
deliberates on new rules for admission
to practice.

Nic Swart, Chief Executive Officer
Law Society of South Africa

and Director: Legal Education

and Development

The Law Society of South African’s Legal
Education and Development division
administers a databank of prospective
candidate attorneys seeking articles. To
find out more, contact Dianne Angelop-
ulo at (012) 441 4622 or e-mail Dianne@
LSSALEAD.org.za.

De Rebus also offers a free service
to prospective candidate attorneys by
placing advertisements on a first-come,
first served basis for those seeking or
ceding articles. Contact yp@derebus.
org.za for more information.

- Editor. ]

Have you been appointed
executor of an estate?
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Do you have
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would like to share
with the readers of

De Rebus?
Then write to us.

De Rebus welcomes
letters of 500 words
or less.

Letters that are
considered by the
Editorial Committee
deal with topical and

relevant issues that have

a direct impact on the
profession and on the
public.
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Founding President
of the Black Lawyers
Assoclation honoured

he Black Lawyers Associa-
tion (BLA) held an inaugu-
ral memorial lecture and
gala dinner in honour of
Godfrey Mokgonane Pitje.
The memorial lecture, at-
tended by 35 judges, was
held at Constitution Hill on 9 October.
In a press statement issued by the
president of the BLA, Busani Mabunda,
before the memorial lecture, the BLA
stated that it received blessings from the
Pitje family to use the name of Mr Pitje
for various key programmes. One such
key identified programme is the Godfrey
Pitje Annual Memorial Lecture. The me-
morial lecture is part of honouring the
late Mr Pitje, as he dedicated part of his
life to political liberation fighting against
the apartheid system.

Background

Mr Pitje was born in 1917, in the north-
ern Transvaal, the son of semiliterate Ba-
pedi parents. In 1944 he graduated with
a BA degree, later obtaining advanced
degrees in anthropology, education, and
law from Fort Hare. In 1948 he was in-
vited to lecture in anthropology at Fort
Hare and was encouraged by Ashby Peter
Mda, a friend and fellow teacher, to join
politically minded students in establish-
ing a Fort Hare branch of the African
National Congress (ANC) Youth League.
In 1949 Mr Pitje took over from Mr Mda
as the ANC Youth League’s president. He
was also elected to the ANC National Ex-
ecutive Committee in the same year. In
1951 he was succeeded as president of
the Youth League by Nelson Mandela and
retired from active politics. With the in-
troduction of Bantu Education, teaching
lost its appeal as a profession to Mr Pitje,
he took up law and served articles in the
firm of Mandela and Tambo, qualifying
as an attorney in 1959. He was subject to
bans from 1963 until 1975.

Memorial lecture

Delivering the inaugural memorial lec-
ture, Deputy Chief Justice, Dikgang Mo-
seneke, said that he was privileged to
sing the praises of Mr Pitje, the founding
President of the BLA. Justice Moseneke
added: ‘There is another good reason
why I am here. In 1963, when I was 15
years of age and stood in the Synagogue

File picture of
Godfrey Mokgonane Pitje.

for trial facing charges of a conspiracy
to overthrow the state by violent means,
Mokgonane Pitje was right there as our
instructing attorney. He has been my fa-

ther, as I fondly called him “Papa”.
Legal career

Justice Moseneke said that Mr Pitje is a
legend in the legal profession, a freedom
fighter and a distinguished leader. ‘After
joining Mandela and Tambo, Pitje was
asked by his principals to stop his politi-
cal activities so that he would retain his
freedom of movement; as Mr Mandela
and Mr Tambo were banned and their
freedom of movement restricted. It was
useful that Pitje was able to go to areas
they could not reach. Much to the worry
of OR Tambo, however, Mokgonane was
irrepressible. He accepted several invi-
tations to address ANC gatherings,” he
said.

Justice Moseneke noted that: ‘During
this period, African attorneys faced ex-
treme challenges and indignity. It was
an offence to practise within “white”
towns or cities. Black lawyers were not
permitted to enter a courthouse through
the main front entrance. They were not
allowed to address the court from the
same desk as their white colleagues.
This issue formed the background for
the notable case of R v Pitje [1960 (4) SA
709 (A)]. On 20 March 1958, while still an
articled clerk, Mr Pitje went to Boksburg
Magistrate’s Court to represent a client
on a charge of trading without a licence.

He was unaware that his senior, Mr Tam-
bo, had previously withdrawn as an at-
torney of record in the same matter after
the magistrate had ordered him to take
a seat at a different desk than the one
occupied by white attorneys and articled
clerks. Upon arrival at the court, a court
interpreter pointed Mr Pitje to a seat in
a corner between the public gallery and
the bench. Mr Pitje ignored him and took
a seat at the desk that was normally oc-
cupied by white lawyers. The magistrate
ordered Mr Pitje to go sit in the corner
designated for black attorneys. Mokgo-
nane refused to obey. A verbal exchange
ensued between him and the magistrate.
Pitje chose to withdraw as the attor-
ney of record rather than to submit to
the racial scam. Mr Pitje was summar-
ily charged with contempt of court and
sentenced to a fine or ten days impris-
onment. He refused to pay the fine and
was detained. An unknown person paid
his fine and Mr Pitje was released on the
same day. He appealed the sentence and
conviction to the Appellate Division, the
highest court in the land at the time.
That court confirmed both the convic-
tion and sentence.’

Justice Moseneke said that in 1959,
Mr Pitje started his own practice. ‘Not
long thereafter Ms Desiree Finca, a for-
mer domestic worker, from the Tran-
skei, became the first African woman to
be admitted as an attorney. She joined
GM Pitje’s practice as a partner. Shortly
thereafter, there was a relative flourish
as a number of African practitioners
were admitted within the old Trans-
vaal during the 1960s through to mid-
1970s.’

Involvement with the BLA

‘Im 1977, Mr Pitje became a founding
member of the Black Lawyers Associa-
tion, initially called the Black Lawyers
Discussion Group. The establishment
of the Discussion Group was sparked
by the obstacles that black lawyers were
faced with daily in the legal field dur-
ing Apartheid. ... Black lawyers moved
around daily with their admission cer-
tificates, much like pass books. Magis-
trates simply did not believe that they
were attorneys. They had to prove their
status. ... And it was not uncommon for
black lawyers to lose a case not on per-
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formance or merit, but because of the
deep racial prejudice that pervaded the
judiciary of the time. ... In the same year
that the Discussion Group was formed,
it assisted me with my application to be
admitted as an attorney, which had been
opposed by the law society. We took this
matter to court and prevailed, and I was
enrolled as an attorney in 1978. At this
point, the Discussion Group changed its
name and became the Black Lawyers As-
sociation,” said Justice Moseneke.

Justice Moseneke mentioned that Mr
Pitje left practice in 1984 to become the
Director of the Black Lawyers Associa-
tion’s Legal Education Centre. ‘We estab-
lished it to advance a set of well-defined
objectives. The first was the skills en-
hancement of black lawyers who were
victims of structural exclusions of apart-
heid and colonialism. The most promi-
nent of this programme was advocacy
training - it ran successfully for nearly
20 years. The second was the increase of
black attorneys. This we did by creating
and managing a placement scheme for
black candidate attorneys in law firms.
The third object was to litigate in pub-
lic interest matters. ... The fourth object
was to produce the African Law Review
in which oppressed lawyers would find
a voice distinct and separate from for-
mal law journals that were propping the
apartheid order and its jurisprudence.
Think again, those were truly revolution-
ary days. We set on a path to liberate
ourselves,” he said.

Never forgotten

Justice Moseneke said that Mr Pitje
passed away on 23 April 1997 from ill-
ness. ‘Tragically, this was only three
years after our nation’s first democratic
elections. I am confident that Mokgo-
nane Pitje would have been proud of how
far we have come. He would have saluted
the gains that South Africa has made
and our constitutional commitment to
pursuing a more just and equal society.
His contributions deserve honour and
admiration by all in this country from
lawyers to academics to politicians to lay
persons,’ he said.

Justice Moseneke noted that the first
lesson the life of Mr Pitje teaches attor-
neys is a lesson of courage and gritty
determination. ‘He broke the barriers of
his limiting rural socialisation to become
what he yearned to be. Phokoane was too
small a pond for a man who seemed to
think that not even the sky was a ceiling.
When he had to re-invent himself from
a Master’s degree academic to a practis-
ing attorney, he did. He did this despite
structural obstacles. ... Good lawyers
need courage and steadfastness. If you
are a timorous soul you do not belong to
the profession,’ he said.

Speaking about the intersection be-
tween legal practice and social justice,
Justice Moseneke said: ‘You see, a man

Delivering the inaugural memovial
lecture, Deputy Chief Justice,
Dikgang Moseneke, said that he
was privileged to sing the praises of
Godfrey Mokgonane Pitje, the
founding President of the
Black Lawyers Association.

called Thomas Hobbs, an English Phi-
losopher, many years ago, warned that
life without a social contract would be
“short, brutish and nasty”. The obvious
implication is that we need an agreement
or arrangement not to harm each other,
not to oppress each other and to regu-
late our lives in a way that affords us a
full realisation of our human potential.
So, laws must be good. By that I mean we
need laws to advance both individual and
public good. Put simply, law is an agent
or an instrument to regulate the achieve-
ment of public good. That explains why
we need a representative body of peo-
ple to make the laws that will serve best
those who are governed.

‘It further explains why an executive
government is bound to give effect to the
will of the people by formulating benefi-
cial policies and by implementing laws.
To complete this pursuit of public good,
it is necessary to have adjudicators who
would resolve disputes. As they do, they
interpret the law and ensure that it is ob-
served and complied with. And lawyers
in turn, are required to assist courts in
the adjudication process and to support
citizens as they assert their rights. So,
lawyers must be in collective pursuit of
individual and public good. That is why
we train young people in the science of
law - both the substance and process of
the law. This means that lawyers are, in
effect, the protagonists of what is good
for the individual and the collectives in
society. Lawyers should not keep a pro-
fessional distance from projects that
seek to refine or advance social justice.
The law is more than a set of rules. It is a
powerful instrument for social fairness,’
he said.

Justice Moseneke said that another
tutorial from Mr Pitje’s life is that for
lawyers to accomplish their task, they

must act ethically. ‘They must be honest
beings in their professional and public
posture. ... Lawyers must relate ethically
to those who seek their help and to the
world at large. Lawyers must not steal
from their clients or from anyone else.
They must not overreach when they set
their fee. Practitioners must never lie in
advancing their cause or that of their cli-
ent. They must join, and not mislead, the
court in the search for the truth. They
must remain honourable in their profes-
sional disposition. After all, lawyers are
indeed members of the honourable pro-
fession, despite some public misgivings,’
he said.

Transformation

‘Another lesson from the Pitje legacy is
how we should approach issues of trans-
formation. Pitje practised at a time when
there was no democratic and empathetic
government to look up to. There was no
burgeoning business and middle class
who could possibly brief him and other
black lawyers. Even if he had screamed
about unfair briefing patterns, no one
would have listened. Thanks to that, he
had no wild expectations that the gov-
ernment of that day might brief him. It
would not and did not. He knew that his
earnings were likely to be depressed be-
cause he served by and large poor people
living on the edges of society.

‘The power relations within an econ-
omy dictate choices of who should pro-
vide legal support services. The domi-
nant business class calls the shots on
the distribution of legal services to the
profession and the acquisition of the
required skills. Therefore, the dominant
class dishes out patronage as it wishes
and chooses. Briefing patterns of com-
mercial or corporate work will always be
reflective of the class, gender and race of
the dominant decision makers. So, brief-
ing patterns are not a function of com-
passion and good-heartedness or a wish
list. No amount of pleading will help.
They are informed by both the financial
interest and prejudices of the moneyed
class. Often, all this boils down to them
using the legal services of those with
whom they share race, class and gen-
der. It is a jolly waste of time to call for
a transformation of the profession and,
in particular, of equitable distribution
of work without changing the economic
power relations in the private sector.
Nobody will argue against the need for
transformation, not even those who do
not support it. But it will simply not hap-
pen at the behest of the private sector.
So again, as when the Black Lawyers As-
sociation was formed, and as Bantu Biko
also famously observed, we are on our
own,’ Justice Moseneke said.

Mapula Thebe
Mapula@derebus.org.za
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Colloquium on the African Court on
Human and People’s Rights

he Law Society of South Af-

rica (LSSA) held a colloqui-

um on the African Court on

Human and People’s Rights

(AC) on 8 October. The col-

loquium was held because
the LSSA recognised the need to raise
public awareness about the existence,
functions and accessibility of the AC.
The LSSA further recognises the impor-
tance of depositing the art 34(6) decla-
ration, especially since South Africa is
yet to make such a declaration and its
citizens, therefore, cannot approach the
AC at this stage.

Facts about the AC

The AC was established by virtue of art 1
of the Protocol to the African Charter on
Human and Peoples’ Rights on the Estab-
lishment of an African Court on Human
and Peoples’ Rights (the Protocol). The
organisation, jurisdiction and function-
ing of the AC are governed by the Proto-
col. The AC officially started operating in
November 2006.

One of the objectives of the AC is to
complement the protective mandate of
the African Commission of Human and
Peoples’ Rights (the Commission).

Protocol and declaration
Since its adoption in 1998, only 27 of the
54 member states of the African Union
(AU) have ratified the Protocol, South Af-
rica being one of them. However, in addi-
tion to ratification of the Protocol, states
have to make a declaration in terms of
art 34(6) of the Protocol to allow indi-
viduals and non-governmental organisa-
tions (NGOs) to bring cases to the AC.
Without the declaration the court will
have no jurisdiction over cases brought
by individuals and NGOs. Only seven
states have made the declaration. South
Africa has not yet made the declaration.
Article 34(6) provides: ‘At the time of the
ratification of this Protocol or any time
thereafter, the state shall make a decla-
ration accepting the competence of the
court to receive cases under article 5(3)
of this Protocol. The court shall not re-
ceive any petition under article 5(3) in-
volving a state party which has not made
such a declaration.’

Summary of salient
provisions relating to the
AC

e Jurisdiction (art 3 of the Protocol):

President of the African Court,
Justice Augustino Ramadhani,
speaking at the colloquium on the
African Court on Human and
People’s Rights held by the Law
Society of South Africa.

— All cases and disputes submitted to it
concerning the interpretation and appli-
cation of the African Charter on Human
and Peoples’ Rights (the Charter), the
Protocol and any other relevant Human
Rights instrument ratified by the states
concerned, the AC decides whether it
has jurisdiction.

e Access to AC (art 5 of the Protocol):

- The following may submit cases -

a. the Commission;

b. a state party, which had lodged a com-
plaint to the Commission;

c. a state party against which a complaint
had been lodged at the Commission; and
d. a state party whose citizen is a victim
of human rights violations.

- A state party can ask to be joined
where it has an interest in a case.

- The AC may allow NGOs, with observer
status, before the Commission and indi-
viduals (art 5(3)). However, the AC may
not receive petition from an NGO or indi-
vidual involving a state party, which has
not made a declaration (art 34(6)).

o Admissibility (art 6 of the Protocol):

— The AC will ask for the Commission’s
opinion when deciding on the admissi-
bility of a case instituted under art 5(3)
(NGOs and individuals).

— The AC shall rule on admissibility tak-
ing into account art 56 of the Charter.

— The AC may hear a matter or refer it to
the Commission.

e Communications to the Commission
(art 56 of Charter) can be considered if,
inter alia -

- all local remedies, if any, have been
exhausted, unless it is obvious that the
procedure is unduly prolonged;

- submitted within reasonable time from
exhaustion of remedies; and

- the matter is not yet settled by states.

e Composition of AC (art 11 of the Pro-
tocol) -

- 11 judges, elected by Assembly of Heads
of State and Government of the African
Union (the Assembly). The term of office
is six years with only one re-election.

e Sittings: Quorum of at least seven (art
23 of the Protocol).

e Proceedings and hearings (art 10, 25 of
the Protocol):

- The AC may hold hearings in public,
but may also hold hearings in camera if
it is in interest of public morality, safety
or order.

- Any party entitled to representative of
his or her choice may attend a hearing.

- The AC will hear submissions by all
parties and, if necessary hold an inquiry.
- During hearings, the states concerned
shall give facilities.

- Written and oral evidence, including
expert testimony are permitted during
hearings.

¢ Findings of AC (art 27 of the Protocol):
— If the AC thinks there is a violation, it
will issue an appropriate order to rem-
edy the violation.

— The AC can include fair and adequate
compensation or reparation.

- If urgent, or when necessary, the AC
can adopt provisional measures (eg,
where there is imminent execution).

e Judgments of AC (art 28 of the Proto-
col):

- Judgments are legally binding.

- The AC must give judgment within 90
days of having completed deliberations.
- Judgments are decided on majority.

- Judgments are final and not subject to
appeal.

- However, where there is new evidence
that a party did not know about at the
time the judgment was delivered, the
matter can be reviewed.

- Reasons for judgment shall be given.

- Any judge can give dissenting opinion.
e Execution of judgment (arts 30, 31 of
the Protocol):

- State parties undertake to comply with
judgment.
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- The AC shall submit report to assem-
bly.

- The Executive Council of the Organisa-
tion of African Unity (OAU) must moni-
tor the implementation of the judgment
on behalf of the Assembly.

e Advisery opinions:

- The AC will provide an opinion on any
legal matter relating to the Charter or
other human rights instrument at the
request of a member of the OAU, any of
its organs, or any African organisation
recognised by the OAU (art 4 of the Pro-
tocol).

- The subject matter may not be related
to a matter that is being examined by the
Commission.

- The AC must give reasons for its opin-
ion.

- Every judge may give dissenting deci-
sion.

e Rules of Court:

- The AC has its own rules dealing with
procedure.

Word from the LSSA

Immediate past Co-chairperson of the
LSSA, Etienne Barnard, gave the opening
address on behalf of the other immedi-
ate past Co-chairperson, Max Bogwana,
who could not attend the colloquium.

Mr Barnard said that the colloquium
comes at a time when international law
and international human rights are occu-
pying both national and continental dis-
course. ‘In many instances, the debates
around these issues seem to generate
more heat than light. This discussion,
in one’s view, tend to reflect the con-
flict or collision of politics and the law.
The great debate in this country and the
rest of the continent is whether or not
to leave the International Criminal Court
(ICC). Whatever the outcome of this de-
bate, one thing clear is that the legiti-
macy and credibility of the ICC is totally
undermined’.

Speaking about the ICC, Mr Barnard
said: ‘There are acouple ofissues that calls
the credibility of the court into question -
e the funding of the court gives pow-
ers to those who finance it to dictate its
agenda;

e the appointment of its judges still re-
mains a mystery;

e the exclusive focus on prosecution of
Africans, despite whatever justification,
is becoming difficult to countenance;

e the behavior of the court itself has un-
dermined its own credibility, the latest
being its authorisation for the continued
detention of Laurent Gbagbo without

trial and as an exercise in “pre-emptive
justice”.

Quoting Mr Bogwana, Mr Barnard said
that there can never be any reason for Af-
ricans to walk away from justice. ‘There
can never be a justification for impu-
nity, genocide, war crime, mass murder
and ethnic cleansing. We need to ensure
that the masses of Africans have protec-
tion from impunity and abuse of human
rights. We know that too often many Af-
rican countries are too weak to deal with
these matters individually,’” he said.

Mr Barnard went on to say that thank-
fully leaders on the continent have op-
tions when dealing with the ICC matter.
‘One option is to engage the rest of the
Assembly of States that signed the Rome
Statute and propose a review of the way
the ICC works and treat the continent.
In the same vain, relook at the court’s
finance model and vigorously argue for
the court to be released from the clutch-
es of the Western politics and influence,
in particular by those that refuse to sign
the statute. If it can then be proved that
the court subscribe to the principles of
fairness, justice and even-handedness,
independence in all accounts then all of
us will be behind this court. Then alter-
natively, and what is really possible, is
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for Africa to capacitate and strengthen
the African Court on Human and Peo-
ple’s Rights,’” he said.

Word from the court

President of the African Court, Justice
Augustino Ramadhani, gave a brief over-
view of the AC. Justice Ramadhani said
that South Africans cannot approach the
AC as the government has not signed the
declaration. He said that it is important

for attorneys to engage with government
and other stakeholders to ensure that
the declaration is signed. ‘Some govern-
ment officials are afraid that their dirty
laundry will be washed at the court. But,
before an individual or NGO approaches
the court they would have had to ex-
haust all local remedies, their dirty laun-
dry would have already been washed in
their countries,’ he said.

Deputy Registrar of the African Court,

Nouhou Diallo, said that if South Africa
signs the declaration, this will encour-
age southern African countries to do the
same.

Mapula Thebe
Mapula@derebus.org.za

State Attorney office towards
better litigation service

n 30 September the office
of the State Attorney held a
service delivery symposium
in Johannesburg. The sym-
posium, which was organised
under the theme ‘Beyond Challenges: To-
wards a Better Litigation Service’, was an
opportunity for government to interact
with stakeholders and identify mecha-
nisms to reduce litigation against the
state. In addition, the purpose of the sym-
posium was to improve service delivery,
and improve the work of state attorneys.

Keynote address

Minister of Justice, Michael Masutha, de-
livered the keynote address. He opened
his address by saying that the state was
the largest consumer of legal services.
He highlighted that policy governing
such acquisition was critical. ‘One of the
issues that government has to deal with
as a constitutional imperative, is trans-
formation of the society and address his-
torical imbalances of those who were left
out and continue to be left out. Govern-
ment has come with practical strategies
on how to address this,’ he said.

Mr Masutha said that he prefers that
all litigation that he is involved in as Min-
ister should be handled by black, prefer-
ably African, senior counsel regardless of
what the result is. Mr Masutha does not
believe that transformation should be
equated with mediocracy and indolence.
He added that transformation does not
translate into receiving inferior service.
He cautioned lawyers against having an
attitude that says that ‘the state will pay
even if we fail, it does not matter’.

Mr Masutha noted that the state needs
to be firm when procuring services as
he has seen instances when black law-
yers have been removed from a case be-
cause the briefing party believed that the
matter was important and they needed
to win. ‘The judiciary, on numerous oc-

Minister of Justice,
Michael Masutha, delivered the
keynote address at the service
delivery symposium in
Johannesburg.

casions, has chastised the state on not
doing enough to ensure transformation.
Judges in their courts see white legal
teams before them; this is not an isolat-
ed situation. The onus is on yourselves
to ensure that transformation happens.
I am not a practitioner I do not have the
answers, you know the answers,” he said.

Attorneys and ethics
Co-chairperson of the Law Society of
South Africa, Richard Scott, addressed
delegates on the topic of attorneys and
ethics. He said that attorneys have an
ethical obligation to improve the situ-
ation of their clients while maintaining
high standards. ‘Justice must be acces-
sible without compromising on quality,’
he said.

Mr Scott said that the Legal Practice
Act 28 of 2014 seeks to address is-
sues of transformation since one of its

Co-chairperson of the Law Society
of South Africa, Richard Scott,
addressed delegates on the
topic of attorneys and ethics.

objectives is to ‘provide a legislative
framework for the transformation and
restructuring of the legal profession in
line with constitutional imperatives so
as to facilitate and enhance an independ-
ent legal profession that broadly reflects
the diversity and demographics of the
Republic.’

Mr Scott reminded delegates that there
is no substitute for proper preparation.
‘Lawyers cannot prepare for a matter
if the client is not part of the litigation
process. Information must be provided
when the matter is handed over to the
practitioner. If this is not done, a practi-
tioner may lose a matter while the mat-
ter could have been won,” he said.

Mapula Thebe
Mapula@derebus.org.za
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Quarter century celebration for
School for Legal Practice

he School for Legal Practice,

which forms part of the Le-

gal Education and Develop-

ment (LEAD) arm of the Law

Society of South Africa (LSSA),
celebrated its 25 year anniversary with a
dinner held in Johannesburg in Septem-
ber. The event was attended by judges,
stakeholders, as well as instructors and
former students of the school.

Welcoming delegates, Co-chairperson
of the LSSA, Busani Mabunda, said that
the LSSA saw it fit to note the contribu-
tion the school has made to the legal
profession in the past 25 years by host-
ing the gala dinner. He added that the
dinner served as an opportunity for all
to reflect on the good work and the role
the school has played in shaping the le-
gal profession. Mr Mabunda also pointed
out that the achievements of the school
would not have materialised if it was not
for the vision of the Chief Executive Of-
ficer of the LSSA and Director of LEAD,
Nic Swart. Mr Mabunda went on to thank
everyone who played a role in enabling
the school to become a success, because
he recognised that its success was a col-
lective effort.

Speaking of himself as an example, Mr
Mabunda said as a past student of the
school, who is now the Co-chairperson
of the LSSA and President of the Black
Lawyers Association, this is a clear dem-
onstration of the role the school has
played and will continue to play in soci-
ety. He said that there were many other
examples of past students who now hold
positions of power and have ascended to
the judiciary, therefore, emphasising the
importance of the school and highlight-
ing the caliber of people it produces.

The Chairperson of the Board of Con-
trol of the Attorneys Fidelity Fund (AFF)

Chief Executive Officer of the Law
Society of South Africa and Director
of Legal Education and
Development, Nic Swart, thanked
all those who contributed to the
school in the past 25 years.

and former student at LEAD, Nondu-
duzo Kheswa, said, during her keynote
address, that the AFF has been involved
with legal education in the country by
granting bursaries for students to com-
plete their degrees. Ms Kheswa added
that the AFF’s involvement with LEAD
is by affording it funding for its opera-
tions, which has benefitted attorneys.
She added that the school has assisted
in achieving the goal of producing bet-
ter attorneys for the country and this
achievement should never be underesti-
mated.

Ms Kheswa explained that the objec-
tive of the AFF is to protect the public
against loss as a result of the theft of

trust funds by attorneys, the school has
assisted in achieving this goal by produc-
ing credible attorneys, which the public
can use with confidence.

Former student of the school and
Chairperson of the Board of Control at
the school, Kabelo Seabi, said that he
was one of the first students that attend-
ed the school. Mr Seabi noted and appre-
ciated Mr Swart’s sacrifice over the years.
Mr Seabi added that the importance of
the school can be seen by the quality of
students who have come through the
school.

Mr Swart thanked all the people with
a passion for education that he has en-
countered during the years.

. -
' N\

Busani Mabunda said as a past
student of the school, who is the Co-
chairperson of the LSSA and Presi-
dent of the Black Lawyers Associa-
tion, this is a clear demonstration of
the role the school has played and
will continue to play in society.

Mapula Thebe
Mapula@derebus.org.za
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Child Law Moot Court competition

he Centre for Child Law held
its sixth annual Child Law
Moot Court competition on 18
and 19 September.

The final round was held
at the Gauteng Division, Pretoria. The
preliminary and semi-final rounds took
place at University of Pretoria.

The judges were Judge Jody Kollapen,
Chris McConnachie an advocate in Jo-
hannesburg and Melanie Murcott an at-
torney and lecturer at the Faculty of Law
at the University of Pretoria.

The hypothetical facts dealt with the
question of whether children can be
charged with the manufacturing and dis-
tribution of child pornography if they

From left: Tebogo Nsibande and
Sally-Anne Hungwe, both third year
LLB students from University of the

Witwatersrand, won Best Heads of
Argument. Ms Nsibande also won
Best Speaker.

he Law Society of South Af-
rica (LSSA) was invited to take
part in the Tax Indaba 2015.
The indaba, has been a result
of the collaboration between
a number of the Recognised Controlling
Bodies (RCBs), as defined in the Tax Ad-
ministration Act 28 of 2011 (TAA). The
indaba was held over five days and re-
portedly attended by over 600 delegates
and covered a wide range of tax-related
topics, including -
e eFiling;
o VAT;
e international taxation;
e tax risk management;
e recent amendments to exchange con-
trol policy;

From left: University of Pretoria
Centre for Child Law director
Professor Ann Skelton, and Best
Team winners, Stanley Malematja
and Jessica Odendaal from the Uni-
versity of Johannesburg.

take and send ‘naked selfies’ of them-
selves.

The winning team came from Univer-
sity of Johannesburg (UJ). University of
the Witwatersrand took home the prize
of Best Heads of Argument.

Other universities that entered were
Rhodes University, the University of the
Western Cape, North West University
(Potchefstroom Campus), the University
of Pretoria, the University of Venda and
the University of the Witwatersrand.

‘The idea behind the competition is to
expose students to the idea behind child
law and to learn about the complex-
ity behind child law. We are concerned
sometimes that people think child law
is some kind of junior area of the law,
an area of the law that you could cope
with if you were less skilled. We do not
believe that to be true. We believe it re-
quires a very high level of skill,” said Uni-
versity of Pretoria Centre for Child Law
director, Professor Ann Skelton.

The winning team comprised fourth

Tax indaba 2015

e portfolio investment tax; and
o the TAA.

Keynote address

The Tax Ombud, Judge Bernard Ngoepe,
gave the keynote address and provided
more insights into the mandate of the
Tax Ombud which is set out in s 16 of
the TAA, being; ‘... to review and address
any complaint by a taxpayer regarding
a service matter or a procedural or ad-
ministrative matter arising from the ap-

year LLB student, Stanley Malematja,
and second year LLB student, Jessica
Odendaal from U]J.

Mr Malematja said: ‘Tt was a thrilling
experience to participate in the sixth an-
nual Child Law Moot Court competition.
It took a lot of preparation, which would
not have been possible without my part-
ner Jessica Odendaal and my remarkable
coaches and finally the legal knowledge
I acquired from the lecturers of the law
faculty of my university. It takes hard-
work and dedication to be the best or
achieve a goal, I worked hard and com-
mitted myself to the competition and the
results are evident.’

Ms Odendaal said: ‘Winning the child
law moot court competition 2015 was
both, a rewarding and motivating expe-
rience.

‘During our time spent preparing for
the competition, there were many tears
shed, long hours and late nights working
towards winning the competition. Our
coaches pushed us beyond our limits
and in doing so, taught us that we are
only confined by the limits that we set
for ourselves.

‘I have definitely gained so much from
this experience and I would like to say
thank you again to my coaches and es-
pecially team partner Stanley Malematja.
Winning this competition would not
have been possible without their sup-
port, hard work and dedication.

Finally, I would like to thank my uni-
versity for giving me this incredible op-
portunity. It has been an honour to have
been selected and to represent the Uni-
versity of Johannesburg throughout the
competition.’

Kevin O’Reilly
kevin@derebus.org.za

plication of the provisions of a Tax Act
by South African Revenue Service [Sars]’.
Judge Ngoepe also informed delegates
that the Tax Ombud is in the process of
‘motivating for the amendment of the
Tax Administration Act on issues that
negatively affect the independence of
the Office of the Tax Ombud.’ He further
stated that: ‘We believe that this office
must enjoy full legal status in order to
operate and act independently without
relying on Sars for financial and human
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capital. In other words, institutional in-
dependence.’

Davis Tax Committee

Chairperson of the Davis Tax Commit-
tee, Judge Dennis Davis, provided an
overview of the Davis Tax Committee
and commented on the challenges of an
increasing fiscal gap. He emphasised the
need to increase revenue and introduce
a tax system that is not regressive and
negatively impacting on a vulnerable sec-
tor of society.

Panel discussions

A panel consisting of, among others,
accountants and lawyers discussed tax
within the context of day-to-day prac-
tices. It revealed interesting reflections
on various issues, including, the differ-
ent approaches that accountants and
lawyers may have when dealing with tax
matters. One panelist, for example, com-
mented that accountants would usually
interpret and approach a tax matter on

roBono.Org recently held its
second annual Pro Bono awards
ceremony on 17 September at
Constitutional Hill in Johannes-
burg.

The event celebrates the valuable role
that legal practitioners play in providing
pro bono legal services and access to jus-
tice for disadvantaged people in South
Africa.

Keynote speaker, Public Protector,
Thuli Madonsela, congratulated the
nominees and winners who provide le-
gal services to those who cannot afford
them. Ms Madonsela said the celebra-
tion coincided with Access to Justice
week, an initiative which extends legal
services to the disadvantaged.‘Your role
as providers of free legal advice and rep-
resentation to those who cannot afford
can never be under estimated. Access to
justice, incorporating access to legal ad-
vice and or representation, is one of the
essentials of the rule of law,’” she said.

Link between access to

justice and legal assistance

Ms Madonsela referred to s 34 of the
Constitution, which states: ‘Everyone
has the right to have any dispute that
can be resolved by the application of law
decided in a fair public hearing before a
court or, where appropriate, another in-
dependent and impartial tribunal or fo-
rum.” Ms Madonsela said the essence to
access to justice is the opportunity for a
victim of injustice, or person involved in
a dispute, to readily access a forum that
can listen to his or her grievance and/or
resolve their dispute in a fair and expedi-
tious manner that leads to redress where

the basis of what will be acceptable to
Sars, whereas attorneys will approach a
matter on what will be acceptable by a
court of law.

A further panel discussion consisting
of journalists discussed ‘Relationships
beyond the advisory’, which deliberated
on public perceptions of tax within South
Africa. The South African public appears
to be generally appreciative of the need
for taxes. Panelists did, however, reflect
on the public’s response to the e-tolls in
Gauteng, as a form of taxation.

Attorneys as tax
practitioners

The focus of the indaba was largely on
tax practitioners, which naturally in-
clude legal practitioners. Law firms that
specialise in tax matters were also pre-
sent at the indaba and presented on vari-
ous topics. The presentations by lawyers
dealt with, among others, international
tax and corporate tax.

The LSSA participated in the event to

emphasise the valuable contribution that
attorneys make as tax practitioners. Pro-
vincial law societies are automatically
recognised as RCBs pursuant to the TAA.
This means that provincial law societies
are not required to comply with any ad-
ditional requirements to be recognised
by Sars as RCBs.

It is, however, important to note that
practicing attorneys who provide advice
to another person with respect to the ap-
plication of a tax Act or completes or as-
sists in completing a return, as defined,
must also register with Sars as a practi-
tioner in the prescribed manner. Attor-
neys who provide such advice as an inci-
dental or subordinate part of providing
good or other services to another person
are not required to register with Sars as
tax practitioners.

Ricardo Wyngaard

ricardo@lssa.org.za

Attorneys shine at
Pro Bono awards

Public Protector, advocate Thuli Ma-
donsela, was the keynote speaker
at the second annual Pro Bono
Awards on 17 September at
Constitutional Hill in Johannesburg.

deserved. ‘Thope you will also agree with
me that without a chance to understand
or to be understood at whatever forum
that deals with your grievance or dis-
pute, there is no access to justice. That
is where pro bono legal services come
in. In an utopically just world, none of
us would ever be judged on the basis
of laws we have never heard of, or do
not understand and in proceedings we
do not understand. But it happens,” she
said.

Why is it important that all
experience access to
justice?

Ms Madonsela referred to the World
Justice Forum, which places the rule of
law at the centre of societal peace and
progress, regards access to justice, in-
corporating legal empowerment of the
poor, as an essential part of the rule of
law. ‘Part of it relates to the legitimacy of
the state. I prefer to see it as our collec-
tive insurance for peace and stability. At
the core of it is accountability. You will
agree with me that democracy, progress
and sustainable peace to be experienced
by any society, its citizens should have
mechanisms to have their grievances re-
solved fairly and wrongs redressed,” she
said.

Ms Madonsela added that if citizens
feel that their grievances or disputes are
not being treated fairly, they are likely to
take the law into their own hands. ‘They
may not do it today or tomorrow but they
will eventually do it. ... Where people
believe they have been wronged, there
must be a readily available independent
platform to resolve the grievance or dis-
pute fairly,” said Ms Madonsela.

Ms Madonsela said knowing the law
and related regulatory frameworks em-
powers all to participate meaningfully in
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Public Protector, advocate Thuli Madonsela, (middle back) and
National Director of ProBono.Org, Erica Emdon (back right),
with the Pro Bono Awards winners at the second annual Pro Bono Awards.

democracy, development and other soci-
etal processes. ‘It further fosters respect
for the rule of law,’ she said.

Partnership between the
Public Protector and the

pro bono community

Ms Madonsela said no legal assistance
is required when citizens approach her
office, however, there were a few occa-
sions when disadvantaged persons were
assisted by lawyers and in some of those
cases, everyone benefitted from the add-
ed insights. She added by saying that in
this regard, the opposite also happens.
‘Some of the cases that come to my of-
fice are not pro bono matters, but simple
cases of poor treatment of the disadvan-
taged who have paid for legal services.
Key among the trends we have picked
up, is violation of people’s agency, most-
ly through the lawyer proceeding to ap-
proach a case without input from the cli-

LLB MBA

ent and even settling it without consent.
It is important to remember that just
because a person is not a lawyer, it does
not mean they are not smart, insightful
nor have a view on a matter that involves
their lives,’ she said.

In conclusion, Ms Madonsela thanked
attorneys for their contribution to an
inclusive, socially just and fair society.
‘T am certain your work is taking us in
the direction of the South Africa we
want, the Africa we want and the world
we all yearn for. ... Our collective efforts
are also contributing to a society where
there is accountability, integrity and re-
sponsiveness,’ she said.

Pro Bono award winners
The winners were announced by master
of ceremonies and executive director of
Corruption Watch, David Lewis.

Law firm, Webber Wentzel scooped
three of the seven awards on the night.
Moray Hathorn, partner and head of

Webber Wentzel’'s Pro Bono department
and winner of the individual attorney
award said: ‘We are committed to equal
justice for all members of South Africa’s
society by providing these essential legal
services to individuals and communities
on issues such as enterprise develop-
ment, land reform, housing, education,
healthcare, children’s rights, gender
equality and service provision. It is an
absolute honour to be recognised for the
pro bono work which we do. We are ex-
ceedingly proud to be acknowledged as
a responsible citizen who can be a voice
for those who have none.’

The winners were announced in the
following categories:
e Most impactful case award: Webber
Wentzel - emolument attachment orders
case (University of Stellenbosch Legal
Aid Clinic and Others v Minister of Jus-
tice and Correctional Services and Others
2015 (5) SA 221 (WCQ)).
e Individual attorney award: Moray
Hathorn - partner at Webber Wentzel.
e Children’s rights award: Hogan Lovells
- court preparation training for Teddy
Bear Clinic.
e Law clinic student award: Danelle Prin-
sloo - Pretoria University’s Law Clinic.
e Human rights champion award: South-
ern African Litigation Centre - Zimbabwe
torture case (Southern African Litigation
Centre and Another v National Depart-
ment of Public Prosecutions and Others
[2012] 3 All SA 198 (GNP)).
e Advocate award: Steven Budlender.
e National Director’s special mentions:
- Albert Makwela
- Norman Moabi
- Lesley Maman
- Professor Peter Jordi

Kathleen Kriel
kathleen@derebus.org.za

5135/7
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Compiled by Barbara Whittle, communication manager, Law Society of South Africa, barbara@lssa.org.za

National Forum meets for third time
to continue Legal Practice Act work

he National Forum on the Le-

gal Profession (NF) held its

third meeting for the year in

Centurion on 19 September.

In terms of s 105(1) of the Le-
gal Practice Act 28 of 2014, the NF must
hold at least four meetings a year. The
September meeting was its third meeting
including the launch of the NF in March
this year. The NF will hold its fourth
meeting on 23 January 2016. Kgomotso
Moroka SC and Max Bogwana - the NF
chairperson and deputy chairperson re-
spectively - drafted a first report on the
NF’s activities and submitted the report
to Justice Minister, Michael Masutha, as
required by the Act. They then met with
the Minister on 21 September to report
to the Minister on developments and on
the work undertaken by the NF to pave
the way for ‘the effective and efficient
implementation of the Act’ by the Legal
Practice Council (LPC) once it comes into
effect.

At the NF meeting in September, the
General Council of the Bar recorded
the replacement of one of its member,
Ismail Jamie SC, with Durban advocate
Anna Annandale SC from the KwaZulu-
Natal Bar. Also, the four working com-
mittees set up at its meeting in July (see
2015 (Sept) DR 18) reported on their ac-
tivities to date, which included drafting
terms of reference, work plans and ini-
tial discussions on critical issues.

n 1 October the Law Society

of South Africa (LSSA) issued

a press release noting its

serious concern with media

reports relating to the Road
Accident Fund (RAF) ‘suing itself’ to halt
prescription in cases where road acci-
dent victims had lodged claims direct
with the RAF. The LSSA was of the view
that the RAF had placed the victims in
a position where their claim could pre-
scribe in the hands of the Fund.

‘The media reports indicate the prob-
lems that can arise when an insurance
company - which the RAF is - tries to
represent both itself and the victim. It
is inappropriate as it can lead to various
undesirable outcomes such as prescrip-
tion, under settlement of claims, delays
and additional costs, none of which the
RAF can afford and all of which preju-
dice road accident victims’ said LSSA
Co-chairpersons Busani Mabunda and
Richard Scott.

The four NF committees are -

e Admin and Human Resources Commit-
tee;

e Governance Committee;

e Rules and Code of Conduct Committee;
and

e Education, Standards and Accredita-
tion Committee.

The Admin and Human Resources
Committee shortlisted and interviewed
candidates for the position of Execu-
tive Officer of the NF. An announcement
was due at the time of this issue going
to print. The committee is also focus-
ing on developing a strategy and plan
for the transfer of the staff and assets
of the statutory provincial law societies
to the LPC. The transfer will also include
all records, databases and work in pro-
gress relating to both the attorneys’ and
advocates’ professions. Welkom attor-
ney, Martha Mbhele, had been appointed
chairperson of this committee, but as
Ms Mbhele has been nominated by the
Judicial Service Commission for a posi-
tion on the Free State High Court Bench,
she will need to be replaced on the NF as
one of the Law Society of South Africa’s
(LSSA) nominees nominated by the Black
Lawyers Association.

Polokwane attorney, Jan Stemmett, has
been appointed chairperson of both the
Governance and Rules and Code of Con-
duct committees. The first committee is
dealing with the structure and functions

of the LPC and the provincial councils,
as well as their areas of jurisdiction and
delegation of powers from national to
provincial level. The second committee
is tackling the rules and code of conduct
that will regulate all legal practitioners
under the new dispensation.

The Education, Standards and Ac-
creditation Committee is chaired by
Bloemfontein attorney, Jan Maree, and
is dealing with a range of issues relating
to vocational training, examinations and
legal education service providers.

As at the September meeting, the work
of the committees is being carried by the
committee members - who are all legal
practitioners - as the NF was yet to ap-
point staff and researchers.

Although the full NF will meet again
only in January 2016, the above working
committees have meetings scheduled
throughout October and November -
mostly on Saturdays - to ensure progress
is made within the tight timeframes pre-
scribed in the Act.

Once firm position papers emerge
from the working committees, these will
be communicated to practitioners and
input will be invited at the appropriate
stages. Also, at the most appropriate
time, the LSSA will undertake road shows
across the country to inform practition-
ers of developments.

LSSA expresses serious concern at reports
of irregularities relating to prescribed
direct claims by road accident victims

They added that, as regards the prin-
ciple of the RAF using its panel attor-
neys to sue itself, there is a lacuna in
that there is no provision in the Act or
regulations for the RAF to condone or
extend prescription, so the only way
to interrupt prescription where claim-
ants have claimed direct from the RAF
and their claims have not been settled
in time, is to issue and serve summons.
‘We assume that the RAF has a mandate
- actual or implied - from the claimant
to ensure that their claims are processed
without prescription setting in. However,
in cases where it becomes clear that the
claimant is not aware or has not given a

mandate, then all the parties concerned
must be held accountable,” said Mr Ma-
bunda and Mr Scott.

They added that, if fraud has been
perpetrated on the claimants or the de-
pendants of deceased breadwinners by
the parties involved in the system, then
this must be addressed through the ap-
propriate channels, whether that be the
appropriate disciplinary steps and/or
criminal prosecutions.

The Co-chairpersons pointed out that
the public is best advised to consult
an attorney when considering claiming
from the RAF. Attorneys have a strict
code of professional conduct through
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and skilled attorneys to institute claims
against the RAF as the accountability of
attorneys carries a greater standard of

which they are held accountable by
their relevant law society. ‘The public
is still better off using knowledgeable

2016 Fidelity Fund certificates
to be submitted online

he new 2016 Attorneys | - s 78(2)(a) - to be reported individually | is in receipt of their unqualified audit
Fidelity Fund Certificate | for each s 78(2)(a) account held by the | reports;

care and diligence towards their clients
than the RAF,” said Mr Mabunda and Mr
Scott.

Application Form was ga- | firm; e practice management training,
zetted on 30 September in | - s 78(2A) - total balances to be reported | where applicable, has been complet-
GN R898 GG39239/30-9- | per financial institution; ed; and
2015. To assist practitioners, the new | - estates - total balances to be reported | e all interest as well as any other mon-
application form has been automated | per financial institution; and ies due to the statutory provincial law
and applications will be accepted only | - properties (other entrusted assets) - | societies has been paid over.
through the online process. total balances to be reported per catego- If attorneys are in a firm with more

In order to submit Fidelity Fund cer- | ry as indicated on the online application. | than one member, the firm should
tificates using the new online applica- | These categories are: Movable assets; | identify a firm’s representative who
tion, based on the new application | immovable assets; financial instruments | will capture the financial information

form regulations, practitioners have | and other. of the firm on the online application.
been urged to ensure that they have | e Service charge formulae for the trust | A member of the firm will be required
the following ready: accounts. to create that representative on the
e Trust account/s balances for the | e FICA registration number. online application at member’s login.
previous four quarters ended 31 De- | e Financial Services Provider number (if

cember 2014; 31 March; 30 June and | running an investment practice). e Full information - including a ‘Fre-
30 September 2015 for the following | e Firm’s registration number (for incor- | quently Asked Questions’ section - re-
accounts: porated practices). lating to the online Fidelity Fund cer-
- s 78(1) - to be reported individually In addition to the above, attorneys | tificate submission is available on the
for each s 78(1) account held by the | were urged to ensure that - Fidelity Fund website at www.fidfund.
firm; o their statutory provincial law society | co.za
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PEOPLE & PRACTICES

- Please note, in future issues, five or
e O e a n raCt I C e S more people featured from one firm,
in the same area, will have to submit

. . a group photo. Please also note that
Complled by Shireen Mahomed De Rebus does not include candidate

attorneys in this column.

Khotso Mlungisi Mcan-
, yana has been ap-
pointed as a profes-

“ 1 sional assistant and

. conveyancer.

in Johannesburg has
three new appointments.

Philip van Rensburg
has been appointed
as a partner in the
construction and
litigation depart-
ment. He special-
ises in construction
engineering law and
commercial litiga-
i Johannesburg Mkhabela Huntley tion.
has appointed two new partners. Adekeye Inc in
Johannesburg has
appointed Godwin
Motlanthe as an
associate in the
competition law

Kekana Hlatshwayo Radebe Inc in Johannesburg has four new appointments
and one promotion.

Left to right: Lethabo Motime has been appointed as a professional assistant,
Ntombifikile Ndamase has been promoted to a manager in the recoveries de-
partment, Mbalenhle Sikhosana has been appointed as a professional assis-
tant, and Simon John Naicker has been appointed as a professional assistant.

Laurie Hammond
has been appointed
as a partner in the

finance department.
She specialises in
cross-border transac-

A~ 4 ' 2 department. tion in Africa.
John Bellew James Westgate
Waseeqah Makadam
. . . has been appointed
Livingston Leandy Inc in Durban has two new appointments. . ] 0 £ rpaf; soci-
Sonya Stewart has Peter Andrew has ate in the litigation
been appointed as a been appointed as Ay department. She
director. an executive con- - " specialises in min-
sultant. [ ing, commercial

administrative law
and construction
litigation.
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PRACTICE MANAGEMENT

By the prosecu-
tions and the
financial foren-

sic units of the
Attorneys Fidel-
ity Fund

he purpose of this article is to reinforce the need
for mentoring of candidate attorneys. Attorneys,
like any other profession, go through a set of as-
sessments and training in order to be admitted as
attorneys and to practice for their own account. One
of the training interventions that they go through is serving
articles of clerkship, where they obtain practical exposure to
practice of law. This exposure is obtained under the guidance
or supervision of a principal attorney at the law firm where the
articles are served. An alternative though, is available where
the training takes place at the law clinics under the supervision
of clinicians who are lawyers within those law clinics. Readers
are encouraged to read this article together with the following
articles:
o ‘Preparing for the future University law clinics training candi-
date attorneys’ (2013 (Sept) DR 34).
e ‘The role of candidate attorneys in the legal profession’ (2014
(July) DR 54).

The future success of the legal fraternity lies on the good
foundation that ensures that knowledge and practical experi-
ence is rightfully cascaded to candidate attorneys. While this
knowledge and practical experience is cascaded, it should also
ensure that the character of the candidate attorney is enhanced
in the process. The production of highly competent and skilled
candidate attorneys is a shared responsibility among various
stakeholders in the legal profession. There are many ways that

The value of mentoring
candidate attorneys

can be pursued to train and prepare candidate attorneys for
the practice of law. Mentoring is one of the most critical and
effective ways of preparing candidate attorneys for a tough
and challenging legal industry.

Entering practice in any profession offers a major challenge
to newly qualified practitioners. It is a formative period where
the knowledge, skills and attitudes acquired during a pro-
gramme of education are applied in practice. It is a transition
period that can be stressful, as well as challenging, as new de-
mands are made on individuals who are seeking to consolidate
their skills. It is therefore a period when a candidate attorney
is in need of guidance and support in order to develop confi-
dence and competence.

The concept of continuing support for a period after qualifi-
cation through mentoring or other methods is well-established
in many professions and is being introduced by more and more
organisations. Mentoring relationships range from loosely de-
fined, informal collegial associations in which a mentee learns
by observation and example to structured, formal agreements
between expert and novice co-mentors where each develops
professionally through the two-way transfer of experience and
perspective. It is for this reason that we devote this article to
mentoring of candidate attorneys.

There are a number of definitions for mentoring out there. D
Clutterbuck, and D Megginson Mentoring Executives and Direc-
tives (Oxford: Butterworth-Heinemann 1999) at 3 defines men-

Make a difference — become a mentor to a newly qualified or deserving attorney

LSSA/LEAD’s

Mentoring in Legal Practice

Programme

Accelerating the professional development of attorneys

LEAD)

LEGAL EDUCATION & DEVELOPMENT

LEAD is looking to expand its mentors’ base of experienced
attorneys to transfer legal skills to mentee attorneys.

A mentor attorney has at least eight years’ experience in
a specific area who provides professional guidance and
shares his/her practical knowledge and skills with a mentee. A mentee is an attorney
who is newly-qualified or who has not had the opportunity to gain the skills required to
practise in an area of law in which he/she has shown a keen interest.

Contacts

Tel: +27 (0)12 441 4600
Fax: +27 (0)86 550 7161
E-mail: mentorship@
LSSALEAD.org.za
Website:
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Both mentors and mentees can register online

at wvw.LSSALEAD.org.za
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toring as an ‘off line help by one person to another in making
significant transitions in knowledge, work or thinking’. Anoth-
er definition by Suzanne Faure, which captures the essence of
what we wish to cover in this article says: ‘Mentoring is a sup-
portive learning relationship between a caring individual who
shares knowledge, experience and wisdom with another indi-
vidual who is ready and willing to benefit from this exchange,
to enrich their professional journey’ (www.coachingnetwork.
org.uk).

We now look at the various elements contained in this defi-
nition:

e A supportive learning relationship - this effectively requires
that the mentee and the mentor should establish a relation-
ship. It is important that this relationship is founded on trust.
A mentee should be mentored by a person that he or she can
trust, looks up to, and believes he or she can learn from over a
long period, even beyond the training period.

e A caring individual - a mentor should not just be an academ-
ic or focused on the job alone. It should be someone who has
an interest in the overall development of the mentee, beyond
just practice. The mentor should be caring enough to want to
see the mentee not only becoming a competent and skilful at-
torney but also being successful in life.

e Shares knowledge, experience and wisdom - the mentor
should be willing to share knowledge that the mentor possess-
es, share experiences encountered (good and bad) and impart
wisdom to the mentee. Knowledge-sharing will help the men-
tee with the technical development. Good experiences shared
will help the mentee want to assimilate that which is good,
while bad experiences will warn the mentee on things to avoid
that could bring the mentee down. Sharing of wisdom is a criti-
cal area as it will put the mentee in a position to differentiate
between right and wrong as he or she goes on in the practice of
law. These put together will ensure future sustainable growth
of the mentee as they begin to practice for their own account.
o Ready and willing to benefit from this exchange - as the say-
ing goes ‘you can lead a horse to water, but you cannot make it
drink’. It is important that the mentee is both ready and willing
to benefit from the exchange. Readiness means that the men-
tee is mentally ready to receive what is imparted to him or her.
Willingness means where there are areas of improvement, the
mentee is willing to change for the better. However, this is an
exchange, meaning the mentor also benefits from the relation-
ship. Willingness of the mentee will ensure openness in terms
of inquiring, which in turn may assist the mentor in areas that
may not have been considered before.

e Enrich their professional journey - this again talks to both
parties benefiting from the relationship.

An essential step in a successful mentoring relationship is
for both the mentor and mentee to individually identify, de-
fine, and honestly articulate their goals and motives. It is im-
portant to note that in a mentoring relationship there is no
superiority of one to the other, but a relationship of mutual
interest. It is a long-term relationship of openness, it is futuris-
tic, and of mutual benefit.

While a principal attorney in a law firm or a clinician in a
law clinic may not necessarily be officially the mentor to a
candidate attorney that he or she is supervising, they should
strive for a relationship that will build the candidate. In big and
small law firms, a candidate attorney may be assigned a spe-
cific mentor and this person will be vital to their growth and
personal development. In sole proprietary firms, by default,
the sole proprietor assumes the role of a mentor to the candi-
date attorney. Unfortunately, often some attorneys with the re-
sponsibility to mentor do not recognise that they are bestowed
an important and great responsibility, not only to the mentee
but to the profession and to the nation as a whole. These men-
tors have a huge responsibility in ensuring that the mentee
acquires knowledge, a lot of experience in areas such as -

PRACTICE MANAGEMENT

e the day-to-day operations of the practice;

e preparation and review of trust accounting records;

e financial management for the business;

e identification and mitigation of risks to the firm;

e client relationship management;

e strategic business management; and

¢ business development, above and beyond developing their
legal skills and/or practising same.

Mentors should lead by example as they are seen as role
models and they should always be cognisant of their actions as
these create the most lasting impressions. Candidate attorneys
will hold on to and remember the behaviour and actions of the
practising attorneys-in-charge of their mentoring and will as-
similate what they see and learn.

Principal attorneys responsible for mentoring must be cred-
ible, honest and uphold high values at all times so as to make a
significant impact in the lives of their mentees. It is often seen
that new attorneys in the field may have unrealistic expecta-
tions. These expectations range, from among others, making
it to the top in no time, acquiring assets within a short space
of time, going on expensive holidays, etcetera. It is the duty of
the mentors to openly share with their mentees, within this
relationship, the realities of running a business and thus man-
age the expectations. Candidate attorneys need to take into
cognisance that there are no guarantees in business, there will
be good and bad times. The economy in which a business is
run changes. Mentors should, therefore, warn the candidate
attorneys to always create reserves during good times to cater
for the bad times when the business is not doing well. This
should, to a large extent, eliminate theft of trust monies. A
high number of theft claims is experienced by the Attorneys
Fidelity Fund (AFF).

Benefits from good mentoring
relationships

There are major benefits to be derived from good mentoring
relationships and these are outlined by Judy McKimm, Carol
Jollie and Mark Hatter ‘Mentoring: Theory and Practice’ 2007
(www.faculty.londondeanery.ac.uk) in the table below:

Mentor Mentee

e Develops legal, critical ana-
lytical and reflective skills.

o Develops organisational and
professional knowledge.

* Develops own practice.

e Develops or reinforces self-

e Improves awareness of
own learning gaps.

e Develops ability to give and
take criticism.

* Develops up-to-date organ-
isational and professional

knowledge. confidence and willingness
e Offers networking oppor- | to take risks.
tunities. e Develops ability to accept

criticism.

e Develop professional eth-
ics and practice same.

e Supports through transi-
tion.

e May accelerate profession-
al development.

® Develops autonomy and in-
dependence.

o Increases maturity.

e Broadens horizons.

e Increases job satisfaction.
e Reduces reality shock.

o Offers opportunities for ef-
fective role modelling.

e Improves leadership, or-
ganisational and communi-
cation skills.

e Develops ability to chal-
lenge, stimulate and reflect.
e Raises profile within or-
ganisation.

e Increases job satisfaction.
o Offers opportunity to pass
on knowledge and experi-
ence.

e Provides stimulation.

e May offer career advance-
ment opportunities.
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SADC LAWYERS’
/ ASSOCIATION

Join the SADC Lawyers’
Association as an Individual Member

SADC

LAWYERS' ASSOCIATION

About The SADC Lawyers’ Association:

The Southern African Development Community (SADC) Lawyers’
Association (SADC LA) was established in 1999 in Maputo, Mozam-
bique and is an independent and voluntary association comprising
the law societies and bar associations from the 15 member states
of Southern Africa called the Southern African Development Com-
munity (SADC).

The SADC LA works to promote human rights and the rule of law
without fear or favour in the SADC region as well as promote the
practice of law and the development if the legal profession. It is the
only existing association of all the law societies, law associations
and bar associations in the SADC Region. It is, therefore, the authori-
tative collective voice of the legal profession in Southern Africa and
is best placed to lead, coordinate and implement advocacy, litigation
and training activities for and with SADC legal professionals.

The SADC LA has implemented several advocacy activities around
the suspension of the SADC Tribunal, promoted topical legal is-
sues at high-profile annual conferences, conducted a series of in-
country and regional trainings for lawyers to build their capacity in
the promotion and protection of human rights, law firm manage-
ment and contract negotiation, developed and popularized SADC
prison guidelines, and conducted training and observation exercises
around elections observation to name a few activities. Each legal pro-
fessional is therefore guaranteed to find something of interest and
relevance within the SADCLA programmatic areas.

Individual Membership to the SADC LA:
Individual Membership to the SADC LA is only open to SADC legal
practitioners in good standing with their national law societies/bar
associations. The cost for individual membership is One Hundred
United States Dollars (US$ 100) per annum.

To add value to SADC LA individual membership, the benefits of
being an individual member of the SADC LA include:
(1) SADC LA Identity Card: issued per annum and delivered by
post to individual members upon payment of the SADC LA annual
subscriptions. The card will carry a photograph of the individual
member, their particulars, and the membership subscription period.
SADC LA is currently in negotiations for preferred rates, preferred
services and discounts from Airlines, Banks and Rental Car compa-
nies, which will be accessible by SADC LA Individual Members upon
presenting a current SADC LA ID card.
(2) Increased Access:
« Opportunity (ies) to participate in SADC LA mid-year meetings and
workshops;
o Preferred registration rate for the SADCLA Annual Conference and
General Meeting;
o Preferred seating during the Annual Conference and General Meet-
ing Opening Ceremony; and
« Meeting and Photograph Opportunities with the Guest(s)of Honour
at the Annual Conference and General Meeting.
(3) Increased Visibility: Online Lawyers’ Database - for every year
in which the individual member is current on their subscription pay-
ments, the member will be featured (name, picture, contact details,
areas of practice/expertise) in a SADC Lawyers’ Database.

Becoming a Member & Payments:
To become an Individual Member of the SADC LA, fill out the Indi-
vidual Member application form, and make a US$ 100 payment to:

Account Name: SADC Lawyers Association
Bank Name: First National Bank South Africa
Account Number: 62025750680

Branch Code: 250655

Swift Code: FIRNZAJ]J

Proof of Payment should be sent to

The membership application form can be obtained from the
SADCLA website at http://www.sadcla.org/new1/node/75 or you
can email prudence@sadcla.org to get the application form.

Mentor Mentee

e Transfer of legal skills.

e Analyse and develop trends
affecting practical legal train-
ing and legal practice.

e Encourages ongoing learn-
ing and developing and iden-
tifying learning opportuni-
ties.

e Develops increased reflec-
tive practitioner skills.

e Offers individualised one-
to-one teaching and op-
portunities for experiential
learning.

e Offers help with problem
solving.

e Practical and thorough
understanding of attorneys’
trust account environment.

Risks and impact to various stakeholders

where no mentoring has been provided

If candidate attorneys are not properly mentored while serving
articles, it may give rise to a lot of risks in future and these
might have a devastating impact on a number of stakeholders
in the legal profession and the nation as a whole. Some of the
risks and consequences include, but are not limited to:

e Inexperienced, incompetent and non-credible attorneys may
be deployed to the legal profession due to lack of proper guid-
ance and mentoring.

o Inability to successfully operate practising firms in a finan-
cially sound manner.

o Increased number of qualified audit reports that may be re-
ceived by law societies due to lack of understanding and ap-
preciation for the preparation and review of trust accounting
records.

e Increased number of unemployed law practitioners and se-
vere pressure on the economy.

o Increased theft claims to the AFF denting the reputation for
the profession.

e Increased negligence claims to the Attorneys Insurance In-
demnity Fund.

e Increased number of defaulting attorneys in the country.

e Reduced number of credible attorneys in the profession re-
sulting in reputation risks for the profession.

¢ Being suspended from practice because of failure to comply
with rules of the law societies.

e Being criminally charged for theft of trust money, etcetera.

Conclusion
It is of utmost importance for mentoring of candidate attor-
neys to be taken seriously, and where possible formalised. As
already alluded to in foregoing paragraphs, this will assist the
attorneys themselves, the profession and the nation as a whole.
Mentorship of candidate attorneys should not be optional but
mandatory to all candidate attorneys under articles of clerk-
ship. Legal Education and Development (LEAD) has taken the
initiative to register attorneys who wish to provide mentorship
to others. Practitioners who wish to register as mentors are
therefore encouraged to register with LEAD, and candidate at-
torneys looking for mentors are equally encouraged to make
use of that database of mentors in legal practice.

Make the best of the relationship, and watch yourself mak-
ing strides.

The prosecutions and the financial forensic units

of the Attorneys Fidelity Fund in Centurion. 0
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Law and human dignity at odds
over assisted suicide

By

Rinie
Steinmann

espect for and protection of each individual’s inherent human digni-
ty as envisaged by s 10 of the Constitution is a foundational princi-
ple in our law. It has, therefore, come as no surprise that Fabricius J
recently found in Stransham-Ford v Minister of Justice and Correc-
tional Services and Others 2015 (4) SA 50 (GP) that the common law
sanction against assisted suicide, infringes the right to human dignity of
patients who find themselves in a state of constant, unbearable pain as a
result of a terminal illness. This brave and ground-breaking judgment
may be the first step in paving the way for the legalisation of assisted
suicide in our law.

Background

In April Robert James Stransham-Ford, who suffered
from phase 4 prostate cancer and was left with but

a few weeks to live, approached the court for
an urgent order to direct a medical prac-
titioner to lawfully end his life by the
administration of a lethal agent.

Mr Stransham-Ford relied, inter

alia, on s 39 of the Constitution

(the ‘interpretation clause’);
s 10 (human dignity)
and s 12 (free-
dom and

Y001S1/s36e

—
»"”mm-—”

security of the per-

son) and the provi-

sions of a living

will that he execut-

ed previously. The

four respondents, be-

ing the Minister of Jus-

tice and Correctional Ser-

vices, the Minister of Health,

the Health Professional Council

of South Africa and the National
Director of Public Prosecution, collec-
tively argued that Mr Stransham-Ford’s
human dignity was not compromised
as a result of his illness, that his experi-
ence of pain was not only subjective but
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a natural process

of life and that the

state’s duty to uphold life,

trumps any purported undigni-

fied suffering and resulting death (at
para 21).

Fabricius J granted the urgent applica-
tion on 30 April, without knowing that the
applicant had died peacefully some two
hours earlier, and reasons for the judg-
ment were delivered on 4 May, when the
respondents presented oral argument
for annulment of the order, as the ap-
plicant died prematurely and, therefore,
no personal rights vested resulting from
the ruling. Although the court was faced
with the unique situation that the judg-
ment was not enforceable, Fabricius J
held that it was not moot because the
ruling is based on development of the
common law regarding legalisation of
assisted suicide as a cause of action
and, therefore, the judgment would
not be rescinded (Jeanne-Marié Versluis

‘Genadedood: Bevel leef voort’ Beeld

5-5-2015 at 7). The respondents

subsequently filed an applica-

' tion for leave to appeal against

% the judgment to the Supreme
Court of Appeal (SCA).

Legal aspects of
human dignity

In South African constitu-

tional law, human dignity

functions both as a value

(ss 1(a) and 39(1)(a)) and as a

human right (s 10). These con-
stitutional injunctions played

a foundational role in the court’s
reasoning in the Stransham-Ford
matter that to experience unbearable
pain and suffering as a result of a termi-
nal illness, and not being able to request
assisted suicide, result in an infringe-
ment of dignity as a value and a right.
Therefore, it is applicable to discuss the
root meaning of human dignity and how
it manifests in legalised assisted suicide.

Human dignity, in its most basic form,
refers to an inherent attribute of human-
ity that every human being possesses, in
equal measure. The universal idea that
everybody has inherent human dignity
is, in essence, the very antithesis of the
concept of dignitas in private law, which
is rooted in the idea that dignity refers
to a person’s status in society as applied
in Roman law. In the aftermath of the
Second World War and its atrocities, the
Universal Declaration of Human Rights
(1948) proclaims in its preamble and art 1
that each individual has inherent and
equal human dignity. Thereafter, the no-
tion of inherent human dignity was re-
ceived in many international documents
and national constitutions.

In constitutional use, three basic ele-
ments of the concept have crystallised
and form part and parcel of the generic
legal concept of human dignity and are
applied as such across jurisdictions.
They are:

o the ontological element, which holds
that each individual has inherent human
dignity;

o the relational claim that refers to the
idea that each individual is entitled to
recognition and respect of his inherent
dignity, with regards to types of treat-
ment by others that are inconsistent
with a dignified existence; and

o the requirement that a state is progres-
sively obliged to provide minimum liv-
ing conditions for its inhabitants in the
context of socio-economic rights.

(C McCrudden ‘Human Dignity and
Judicial Interpretation of Human Rights’
(2008) 19.4 European Journal of Interna-
tional Law at 679.) These elements refer
to the totality of what it means to be a
human being and embody the value of
human dignity in constitutional context.

The three basic elements as referred

to above have not been specifically iden-
tified by the judges of the Constitutional
Court (CC), but have been consistently
applied in their rulings, as is evidenced
by the dictum of O’Regan J in S v Mak-
wanyane and Another 1995 (3) SA 391
at para 328:

‘The importance of dignity as a found-
ing value of the new Constitution cannot
be overemphasised. Recognising a right
to dignity is the acknowledgement of the
intrinsic worth of human beings: Human
beings are entitled to be treated as wor-
thy of respect and concern. This right
therefore is the foundation of many of
the other rights that are specifically en-
trenched...

The basic elements of human dignity
are embodied in s 10 of the Constitution,
which proclaims that:

‘Everyone has inherent human dignity
and the right to have their dignity re-
spected and protected.’

Section 7(2) amplifies this instruc-
tion by mandating that the state must
‘respect, protect promote and fulfil the
rights in the Bill of Rights.” Former CC
judge, Laurie Ackermann, explains that
the first component of s 10, which refers
to the ontological element, is enacted as
an imperative based on a preconceived
aspect of humanity that is inherent in
everybody (Laurie Ackermann Human
Dignity: Lodestar for Equality in South
Africa led (Cape Town: Juta 2012) at
95). As such, the ontological element is
not subject to limitation and balancing
in terms of s 36, whereas the right to
respect and protection of dignity, as all
other constitutional rights, is subject to
limitation.

The right to dignity forms the basis of
the remaining constitutional rights (Mak-
wanyane at para 328), therefore, dignity
overlaps with rights such as equality and
autonomy. In cases of complimentary
overlapping, the right to dignity serves
to strengthen the overlapping rights.
Dignity as a right can also conflict with
other constitutional rights, such as with
the right to life in cases of the death pen-
alty, euthanasia and abortion. In cases of
conflicting overlapping, the principles
of balancing and proportionality as pre-
scribed by s 36 of the Constitution are to
be applied (Aharon Barak Human Digni-
ty: The Constitutional Value and the Con-
stitutional Right led (Cambridge: Cam-
bridge University Press 2015) at 157).

Furthermore, the judges of the CC
employed dignity as a rights-generating
mechanism to find constitutional rights
that were not specifically included in the
Bill of Rights, as a derivative (or ‘daugh-
ter-right’) from the primary ‘mother-
right’, being human dignity (Barak op
cit), such as family rights as in Dawood
and Another v Minister of Home Affairs
and Others; Shalabi and Another v Minis-
ter of Home Affairs and Others; Thomas
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and Another v Minister of Home Affairs
and Others 2000 (3) SA 936 (CC) and
Dladla and Others v City of Johannes-
burg Metropolitan Municipality and An-
other [2014] (4) All SA 51 (GJ).

Human dignity and
assisted suicide

The first and second elements of the
concept of human dignity as discussed
above are applicable to Mr Stransham-
Ford’s claim that his dignity was in-
fringed (this being not a case pertaining
to socio-economic rights). Fabricius J
applied the first element of s 10 that
everyone has inherent dignity, as well
as the second element that the state (in
this instance) has to respect and protect
dignity (para 12) to Mr Stransham-Ford’s
claim. Contrary to the respondents’ con-
tentions, however, the court held that
the suffering endured by Mr Stransham-
Ford constitutes an infringement of his
right to dignity in terms of the second
element, because it impacted on his
quality of life (para 14). The court con-
ceptualised the idea of undignified suf-
fering by holding, at para 15, ‘that there
is no dignity in:

15.1 Having severe pain all over one’s
body;

15.2 being dulled with opioid medica-
tion;

15.3 being unaware of your surround-
ings and loved ones;

15.4 being confused and dissociative;
15.5 being unable to care for one’s own
hygiene;

15.6 dying in a hospital or hospice away
from the familiarity of one’s own home;
15.7 dying, at any moment, in a disso-
ciative state unaware of one’s loved ones
being there to say good bye’.

Mr Stransham-Ford’s right to dignity
forms the basis of and overlaps with
the right to freedom and security of the
person (s 12). This right underscores the
common law principle, which endorses
a patient’'s autonomous decisions in
the framework of informed consent to
choose or refuse treatment. Fabricius J
held that a person’s decision on when to
end life is a manifestation of their own
sense of dignity and personal integrity
(para 18). Yet a directive to hasten death
is not acknowledged in terms of the
common law, in light of the state’s obli-
gations to guarantee life in terms of s 11.
Consequently, the anomalous position
arises that not only may an expectant
mother terminate her pregnancy under
the provisions of the Choice of Termi-
nation of Pregnancy Act 92 of 1996,
but capital punishment is an unconsti-
tutional and unjustifiable limitation on
the right to life. In the abortion cases,
the mother’s right to bodily and physical
integrity trumps the right to life. How-
ever, dignity as the basis of fundamental

rights is mutually supportive of the right
to life, and not mutually exclusive. In
this respect Fabricius J (para 12) referred
to the dictum of O’'Regan J in Makwan-
yane at para 326:

‘The right to life, thus understood,
incorporates the right to dignity. So the
rights to dignity and to life are entwined.
The right to life is more than existence, it
is a right to be treated as a human being
with dignity: Without dignity, human life
is substantially diminished. Without life,
there cannot be dignity.’

The court did not specifically deal
with the conflict between the rights to
dignity and the state’s duty to protect
life, but held that the current consti-
tutional framework with its emphasis
on the value of human dignity (among
others) supports euthanasia (para 14).
Although the court did not formulate a
daughter ‘right to die’ as a derivative of
the ‘mother-right’ to human dignity (in
the absence of legislation that regulates
euthanasia) Fabricius J gave effect to a
‘once-off’ development of the common
law in accordance with the injunction
of s 39(2) that courts must develop the
common law to reflect the principles and
values of the Constitution. This decision
is in accordance with the maxim iudicis
est ius dicere non dare (it is the task of a
judge to interpret the law not to make it).

Conclusion

A terminally ill patient has inherent hu-
man dignity as posited by the first com-
ponent of s 10 being a preconceived val-
ue of humanity. The second component
of this section provides that such a pa-
tient’s dignity is to be respected and pro-
tected by everyone, including the state,
by allowing the patient to choose the
mechanism of assisted suicide. Dignity
is infringed when a terminally ill patient
cannot choose to have his life terminated
as a result of the indignity of his suffer-
ing. It is hoped that the Supreme Court
of Appeal (or CC if applicable) would
develop the common law to endorse the
right to die with dignity as a derivative
of the mother right to dignity and direct
Parliament to regulate this right through
legislation. In the interim, attorneys are
advised to discuss the possibility of ex-
ecuting living wills, and their prospective
legal effect, with their clients.

Rinie Steinmann Blur LLB (NWU) Cer-
tificate in Medicine and Law (Unisa) is

an attorney at Steinmann Attorneys in
Johannesburg. 0
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Out with the old and in with the
new — understanding the
Legal Practice Act

The analogy

The Legal Practice Act 28 of 2014 (LPA),
which came into partial operation in Feb-
ruary is the product of society changes
and input over time. It is the formal
beginning of the end for fragmented
legislation under which attorneys and
advocates currently practice. One such
Act dates as far back as 1926. Although
it might overlap with recent repealing
amendments, s 119 LPA read with its
schedule, repeals the whole of the Natal
Conveyancers Act 24 of 1926, the At-
torneys, Notaries and Conveyancers
Admission Act 23 of 1934, the Attor-
neys’ Admission Amendment and Le-
gal Practitioners’ Fidelity Fund Act 19

of 1941, the Admission of Advocates
Acts 74 of 1964 of South Africa and
the former Transkei, Bophuthat-
swana, Venda and Ciskei states,
the Attorneys Acts of South
Africa and Ciskei 53 of 1979 and
Venda 42 of 1987, the Attorneys,
Notaries and Conveyancers Act
of Bophuthatswana 29 of 1984,
the Recognition of Foreign Le-
gal Qualifications and Practice
Act 114 of 1993 and the Right
of Appearance in Courts Act
62 of 1995.

Is this change just for
the sake of change or
much needed change for
the better? In order to
understand what is hap-
pening to legal practice
it helps to compare it
with change introduced
via computer operating
systems. Although some
readers might feel slight-
ly threatened by such an
analogy, even those read-
ers should benefit from a few
observations that one could make to
place the LPA changes into perspective.

Observation 1: How
operating systems Change
Information Technology (IT) in the infor-

mation age can teach us lessons about
life. Recently the IT departments or ser-
vice providers of many South Africans
and South African firms (including law
firms and individual legal practitioners)

By
Ettienne

Barnard

began to update their operating systems.
There are many operating systems but
this article will use just two of the widely
known brands - namely Windows 10 and
I0S9 - to make a few observations about
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how change is introduced.
To completely understand
the LPA one should think
of it as a modern operating
system for lawyers.

IT users will notice that
Windows 10 and I0S9
are not the first updates.
There have been major up-
grades in the past such as
Windows 8 or 10S8. Each
major upgrade is given

-

a new name and usually has many new
features. However, as we are so often re-
minded, the operating systems are never
perfect. In fact after launching, users
start discovering the problems. The mi-
nor updates in between the major ones.
These fix the little (or bigger than expect-
ed) niggles.

This process can be likened to the
Acts that have regulated our profes-
sions. Decades ago there was the Attor-
neys Notaries and Conveyancers Admis-
sion Act 23 of 1934. Then in 1979 the
Attorneys’ profession received a major
overhaul with the Attorneys Act 53 of
1979. Where niggles crept in, they were
addressed (as in most legislation) by
the amendment Acts. A cursory perus-
al of the history of those Acts indicate
that there were many amendments. The
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1934 Act was amended at least in 1938,
1941, 1949, 1956, 1964, 1965, 1967 and
1970 long before it was decided to in-
troduce the major new operating system
of 1979. The 1979 Act was amended as
soon as 1980. In fact the 1979 Act was
amended at least once every year for the
six years following its introduction. All
in all the 1979 Act was amended more
than 20 times and the Admission of Ad-
vocates Act 74 of 1964 more than ten
times before the new legal practitioners’
operating system (LPA) was introduced.
What is the point of all this? That operat-
ing systems will change. Practical appli-
cation usually dictates the necessity for
adaptations. When a lacuna or amend-
ment need is discovered, one should
be careful to judgmentally pronounce
that current legislation is drafted worse
than previous legislation. More than 30
amendments to the previous operating
legislation is a clear indicator that things
were not perfectly drafted first time
round in 1934, 1964 or 1979. Situa-
tions, understanding and perspectives
change and as they do new operating
systems are explored and adapted
where necessary. Already, shortly
after the LPA has become law, the
need for minor amendments have
been noticed. Participants have
pointed to certain practical chal-
lenges which need to be dealt
with. The National Forum (NF)
was recently (19 September)
addressed by a member of its
Rules and Code of Conduct and
Governance Committees, Jan
Stemmett, on the need for leg-
islative changes to provide for
smooth transition from the
existing statutory law socie-
ties to the new Legal Prac-
tice Council and Provincial
Councils. These new struc-
tures are not yet formed
and it is the responsible
task of the NF to work to-
wards smooth creation
and implementation of
the councils that are to
take up the cudgels in

future.

On the operat-
ing systems I re-
ferred to in the
first observation
many users will
not initially notice
many of the changes



or improvements and yet they will use
the systems regularly. The adage ‘the
more things change, the more they stay
the same’, comes to mind. It is true that
much might stay the same under the new
Act. However, the LPA introduces some
major changes. Let us list just ten practi-
cal changes.

o Country demographics will play a role
in shaping the legal profession.

» The provincial approach to regulation
will be replaced by a national approach
in that the four current law societies are
to be replaced by a national Legal Prac-
tice Council (LPC) probably with nine
Provincial Councils or at some Provincial
Councils with service points in provinces
where Provincial Councils are not imme-
diately created.

o After decades of self-regulation, non-
attorneys will serve on the regulatory
structure (LPC).

» The absolute distinction and separation
between the various arms of government
will be blurred in that the executive via
the Minister of Justice and Correctional
Services will nominate representatives
to serve on the LPC, which regulates the
practitioners that will feed the judiciary.
o Currently statutory law societies fulfil
a dual role in that they, on the one hand,
regulated and, on the other, represented
attorneys. The LPC will focus on regula-
tion and discipline and in doing so will
probably leave the representative func-
tion to others.

o There is a merging of legislation gov-
erning at least two legal professions
into one Act and one national governing
structure for both professions.

o For the first time in modern years, cer-
tain advocates will be able to legally take
instructions directly from non-attorney
members of the public. As part of this,
the new concept of advocates managing
trust accounts is introduced.

o The LPA introduces a Legal Services
Ombud. The powers of the ombud are
additional to the other disciplinary
mechanisms of the Act.

» Disciplinary committees until now, had
purely disciplinary functions that en-
tailed making finding and recommend-
ing sanctions to the statutory councils.
For any further relief, the complainant
had to pursue civil remedies. In terms of
s 40 LPA the disciplinary committee may
order a legal practitioner to pay compen-
sation and interest to the complainant.

o The name and governance of the Attor-
neys Fidelity Fund will change. This is a
fund that was initially created by parlia-
ment on the request of attorneys (then
member of Parliament, Mr Nel, as quoted
in Hansard 11 March 1941 at 4268, re-
fers to the four law societies as the ‘pro-
moters of the Bill’, which introduced the
concept of the fund.) In future the attor-
neys’ profession will play a smaller role
on its board with five legal practitioners

(of which, one must be an advocate) and
four others (not necessarily legal practi-
tioners) added to form the Board of the
Legal Practitioners Fidelity Fund.

These changes are by no means a
closed list. There are many others, some
fundamental (see s 35 on fees and pre-
mandate quotations) and some subtle.
These will be explored in further articles.

Observation 4: A move to
uniformity but still two
platforms?

Software developers often try to get
their software to function on different
operating systems. In earlier versions
of the LPA, one got the sense that the
legislature considered getting rid of the
distinction between the attorneys’ and
advocates’ professions by using the ref-
erence to legal practitioner. The LPA,
however, retains the distinction (unlike,
for example, s 92 of the comparable
Namibian Legal Practitioners Act 15 of
1995, which determines that reference in
other Namibian laws to advocate, coun-
sel or attorney, must be construed as a
reference to legal practitioner).

A legal practitioner wearing half
a hat?

The LPA also goes some way to expand
the legal operating system platform.
Advocates pre-LPA were not supposed
to accept instructions directly from the
public while attorneys could do so. At-
torneys firms had to have trust accounts
while advocates were not required to do
So.

Wildenboer ‘The origins of the division
of the legal profession in South Africa:
A brief overview’ (2010) 16(2) Fundami-
na 199 points out that according to the
Statutes of Batavia attorneys appearing
at court in the Cape during the 17th to
19th centuries had to appear bare head-
ed while advocates were allowed to keep
their hats on. If that were the case un-
der the LPA, one would see some advo-
cates appearing with half a hat as s 34(2)
(a)(di) of the LPA provides for a class of
advocates that may accept instructions
directly from the public. In terms of
s 34(2)(b)(i) of the LPA they are required
to have trust accounts. The question has
no doubt been asked as to what the dif-
ference is between an attorney and an
advocate who may take direct instruc-
tions. If there is no difference, why does
the Act make the distinction? More im-
portantly to those involved in building
practices or legal teams, can an attorney
and advocate form a legal practice part-
nership? In visiting law society circles,
one is sometimes confronted with this
question. The very fact that it is being
asked, indicates some anticipation by
certain attorneys of joint attorney/advo-
cate practices. The LPA does not go that

far. Legal partnerships essentially share
fees but s 34(5)(b) of the LPA prohibits
attorneys to make over, share or divide
any portion of their professional fees
whether by way of partnership, commis-
sion, allowance or otherwise with a non-
attorney. Further s 34(6)(a) only allows
advocates to practice for own account
and prohibits professional fee sharing.
(Both categories of practitioners may
form part of a law clinic, Legal Aid South
Africa or be employed permanently by
the state or The South African Human
Rights Commission).

Observation 5: The
operating system does not
immediately enable one to
do everything - it requires
more

Modern operating systems are amaz-
ing but they do not empower the user
enough to function effectively. They need
software applications, which provide for
the details of everyday use. Similarly, the
LPA does not focus on the detail needed
to implement the Act in a user friendly
way. It needs regulations, codes of con-
duct, input from the Fidelity Fund, the
Rules Board, Law Reform Commission
and more. This process has commenced.
The NF will bear the brunt of the re-
sponsibility and it seems to be gaining
momentum. Practitioners, whether with
the whole, half or without the hat, will
do well to monitor the functioning of the
NF closely so as not to be caught lacking
some other essential clothing.

Ettienne Barnard BA LLB (Stell) is
an attorney and conveyancer at Et-
tienne Barnard Attorneys in Somer-
set West. a
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the Legal Practice Act
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Practice Act or its
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query in future
publications.
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By
Bouwer van

Niekerk and
Werner
Hattingh

ection 133(1)(b)
of the Companies
Act 71 of 2008 (the
Act) provides that:
‘(1) During busi-

v ness rescue pro-

) ceedings, no legal proceed-
ing, including enforcement
- - action, against the company, or
3 in relation to any property belong-
ing to the company, or lawfully in its
possession, may be commenced or pro-

ceeded with in any forum, except -

(a) ...

(b) with the leave of the court and in accordance with
any terms the court considers suitable; ..." (our italics).

Does this mean that a prospective litigant must
bring a separate application in which it exclusively

asks leave from the court to institute legal proceed-
ings, before it in fact institutes the envisaged legal
proceedings? This was the question that was posed
and answered in the case under discussion. This arti-
cle is confined to the rationale applied by the court in
answering that question.

In this case, the applicant sought an order for the
production of certain documents from a joint venture
it concluded with the first and second respondents.
At the time of launching the application, both the first

and second respondents were in business rescue as

contemplated by s 128 of the Act. Subsequent to launch-
ing the application, the business rescue proceedings in re-
spect of the first respondent ended. The second respond-
ent remained in business rescue at the time of hearing of
the application. In argument, the applicant confined the
relief that it sought to the first respondent.

Before deciding on the merits of the matter, the court
found that it needed to consider the general moratorium
imposed on legal proceedings against a company during
business rescue proceedings. On the facts, the applicant
did not obtain leave to launch the application before it
was so launched; it incorporated an application for such
leave in the main application before court, arguing that
there was no reason why such leave could not be sought
in the same application. The respondents disagreed; they
argued that such leave should have been obtained before
launching the main application. The court found that the
answer lied in a proper interpretation on s 133(1)(b).

After considering the concept of business rescue pro-
ceedings in the context of the moratorium, coupled with
the interpretation of the Act as envisaged in s 7(k) read
with s 5(1), it proceeded with its interpretation of s 133(1)
(b). The court found the language to be unambiguous;
‘[d]uring business rescue proceedings no legal proceed-
ing may be commenced or proceeded with except with

7o)
-~
7
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the leave of the court and in accordance
with any terms the court considers suit-
able’ (at para 9). This, according to the
court, meant that the issuing of an ap-
plication by the registrar (or service on
the respondent) may not have been done
without the leave of the court.

In considering whether such leave may
be sought as part of the relief sought in
the main application, the court found
that such a construction would be incon-
sistent with the wording of the section.
‘It will also defeat one of the purposes
of the moratorium, which is to give the
company and the business rescue prac-
titioner space and time to deal with the
rescue of the company without having
to deal with litigation by creditors. The
practitioner will in each such proceed-
ing have to deal not only with the appli-
cation for the court’s leave in terms of
s 133(1)(b), but also with the merits of
the claim, because it is all part of one ap-
plication,’ (at para 11).

The court also found that there are
other indications that do not support
the applicant’s construction of the sec-
tion. ‘Firstly, it will result in the court
being asked, when the matter is argued,
for leave for the proceeding to be com-
menced with, at a time when it had al-
ready commenced. Secondly, the leave
of the court is also required to proceed
with a legal proceeding against a compa-
ny during business rescue proceedings
... [proceedings that] may only proceed
with the leave of the court ... Thirdly, it
is significant that in granting leave for
the legal proceeding to be commenced
or proceeded with the court may impose
such terms as it considers suitable. This
suggests to me that the court’s leave
must be obtained before the proceeding
is commenced or proceeded with, as that
will be the time to impose the terms con-
templated in the section,’” (at para 12).

Although the court’s reasoning may be
logically sound, we submit that it is not

the only feasible construction, and is far
from being pragmatic in the swift execu-
tion of justice. Surely the purpose of a
moratorium is to limit the amount of liti-
gation that a business rescue practition-
er should be involved in, not increase it?
Does the effect of ordering that issues
that could easily be dealt with in a single
application be dealt with in multiple ap-
plications not defeat the purpose of giv-
ing ‘the company and the business res-
cue practitioner space and time to deal
with the rescue of the company without
having to deal with litigation by credi-
tors’, thereby necessarily prolonging the
business rescue proceedings?

For purposes of our argument, we as-
sume that the applicant requested leave
from the business rescue practitioner to
launch its application, and that this leave
was refused. (The judgment is silent on
this issue.) Faced with this refusal, the
applicant approached the court to ob-
tain the requisite leave required. On the
court’s construction of s 133(1)(b) in
the case under discussion, the applicant
must first bring an application for leave
to launch an application for the (ulti-
mate) relief it requests. It is here that our
difficulty with the court’s reasoning lies.

In bringing its (initial) application,
the applicant will by necessity have to
explain what application it (eventually)
wants to bring. By necessity, it will have
to set forth the facts and questions of
law that it will rely on in the (eventual)
application. Having regard to the doc-
trine of audi alteram partem, the appli-
cant will necessarily have to give notice
to the business rescue practitioner of
the application, and likewise necessarily
afford the business rescue practitioner
to answer to its founding papers. This
will necessarily place the business res-
cue practitioner in the position where
he or she will have to, in answering, deal
with the merits of the applicant’s case.
The applicant will then necessarily have

the opportunity to reply to the business
rescue practitioner’s submissions. The
court, in turn, will necessarily have to
consider the merits of the matter in or-
der to rule on this (initial) application. It
is, therefore, we submit, far more prag-
matic to deal with these issues in a sin-
gular application, in which (such as the
case under discussion) the first prayer
asks for leave of the court to launch
the application. Should the court then
wish to impose such terms as it consid-
ers suitable pertaining to the main relief
sought, it may do so by way of instruct-
ing the parties to file additional affida-
vits pertaining to such terms.

Such a construction will, in our opin-
ion, alleviate the parties’ burden from
dealing with the facts of the matter in
separate applications (thereby causing
the business rescue practitioner to deal
with the facts just once, leaving him
or her with more time to tend to the
affairs of the company under supervi-
sion), which will in turn curtail legal
costs (thereby possibly securing a great-
er dividend to creditors of the distressed
company, as opposed to spending the
company’s money on legal costs), which
will in turn result in a more expedient
conclusion to the litigation (thereby pro-
viding for the efficient recovery of finan-
cially distressed companies in a manner
that balances the rights and interests of
all relevant stakeholders as contemplat-
ed in s 7(k) read with s 5(1) of the Act).

Bouwer van Niekerk BA (Law) LLB
(SU) Post Grad Dip Labour Law
(UJ) Cert Business Rescue Practice
(Unisa & LEAD) is an attorney and

Werner Hattingh BCom (Law) LLB
(NWU) is a candidate attorney at

Smit Sewgoolam Inc.

a

A Transformative Justice
Essays in honour of Pius
Langa

By Alistair Price and
Michael Bishop (eds)

Cape Town: Juta

(2015) 1st edition

Price: R 550 (incl VAT) (soft
cover)

Price: R 650 (incl VAT) (hard
cover)

494 pages

Book announcement

For further inquiries regarding
the book announcement on
this page, please contact the
publisher of the book.

The book on this page are
available to purchase from the
publisher.

DE REBUS - NOVEMBER 2015

-33 -




Heinrich Schulze BLC LLB
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Abbreviations:
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GJ: Gauteng Local Division,
Johannesburg

GP: Gauteng Division, Preto-
ria

SCA: Supreme Court of Ap-
peal

WCC: Western Cape Division,
Cape Town

Arbitration

Review application: The facts
in Eskom Holdings Soc Ltd v
Khum MK Investments & Bie
Joint Venture (Pty) Ltd and
Others [2015] 3 All SA 439
(GJ)) were as follows. In terms
of s 33(1) of the Arbitration
Act 42 of 1965, the appli-
cant, Eskom, sought to review
and set aside a partial award
made by the third respond-
ent, the arbitrator. The dis-
pute referred to arbitration
was of a contractual nature.
Moshidi J referred to earlier
case law and held that South
African law governing the
review of arbitration awards
has been underpinned and
applied so as to provide only
narrow grounds for review

THE LAW REPORTS

September 2015 (5) South African Law Reports (pp 1 - 316);

[2015] 3 All South African Law Reports July no 1 (pp 1 - 129) and no 2
(pp 131 - 254); August no 1 (pp 255 - 386) and no 2 (pp 387 - 521); Sep-
tember no 1 (pp 523 - 664) and no 2 (pp 665 - 736); 2015 (8)
Butterworths Constitutional Law Reports - August (pp 887 - 1001);

and 2015 (9) September (pp 1003 - 1128)

This column discusses judgments as and when they are published in the South African
Law Reports, the All South African Law Reports and the South African Criminal Law Re-
ports. Readers should note that some reported judgments may have been overruled or
overturned on appeal or have an appeal pending against them: Readers should not rely
on a judgment discussed here without checking on that possibility — Editor.

and these have been restric-
tively interpreted. Although
the courts have demonstrated
a willingness to assist parties
deprived of a fair hearing
by procedural wrongs, they
have limited their reviews to
those alone. Our courts have
refused jurisdiction in cases
that requested their reviews
of the arbitrator’s legitimate
exercise of discretion. The
courts have, therefore, main-
tained their lack of jurisdic-
tion to enquire into the cor-
rectness of the conclusion
arrived at by arbitrators on
the evidence before them.
Consequently, the integrity of
the arbitration process is pre-
served except where the arbi-
trator himself has discredited
it through mala fides, gross
irregularity or the exercise of
powers not conferred on him.

The court concluded that
Eskom’s allegations of gross
irregularity, misconduct, bias
and incompetence against
the arbitrator were exceed-
ingly exaggerated without
any basis. The somewhat ro-
bust exchanges between the
arbitrator and one of Eskom’s

witnesses, and on the odd oc-
casion with Eskom’s counsel,
did not constitute sufficient
grounds for intervention.

The arbitrator’s finding
against Eskom on the issue of
estoppel was found to be in
keeping with the legal princi-
ples on that issue. Eskom, as
employer, was estopped from
denying a tender contract in-
volving the first respondent.
The arbitrator was found to
have correctly rejected the
defences raised by the appli-
cant.

The review application was
thus dismissed with costs.

Company law

The material under review
features no less than six cases
that deal with company law.
Four of these cases deal with
business rescue proceedings:
See the three cases which are
discussed immediately below,
as well as the decision in Af-
rican Banking Corporation of
Botswana v Kariba Furniture
Manufacturers (Pty) Ltd and
Others 2015 (5) SA 192 (SCA);
[2015] 3 All SA 10 (SCA).

The decisions in Absa Bank
v Hammerle Group 2015 (5)
SA 215 (SCA) and Chater De-
velopments (Pty) Ltd (in Liqui-
dation) v Waterkloof Marina
Estates (Pty) Ltd and Another
2015 (5) SA 138 (SCA) deal
with the winding-up of com-
panies.

Business rescue: The facts in
Richter v Absa Bank Ltd 2015
(5) SA 57 (SCA) were that one
month after a final liquida-
tion order had been granted
against a close corporation,
Bloempro, Richter, who was
employed as general man-
ager by Bloempro, applied
for an order placing Bloem-
pro in business rescue. Absa
obtained a default judgment
granting it leave to intervene
and dismissing the business
rescue application because
Richter appeared to have
withdrawn his opposition to
the application. Richter then
applied for the rescission of
the order on the grounds that
he had only withdrawn his
opposition to the application
for leave to intervene.

The court a quo dismissed
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the application for rescission
on the grounds that at the
time of the application for
business rescue, a final liqui-
dation order had already been
issued against Bloempro.

On appeal Dambuza AJA
pointed out that s 131(1) of
the Companies Act 71 of 2008
(the Act) provides that an af-
fected person may apply to
court for an order commenc-
ing business rescue proceed-
ings ‘at any time’ and the use
of these words is significant.
The same words are used in
s 131(7) allowing a court to
make such an order during
liquidation proceedings or
proceedings to enforce any
security against the company
(or corporation).

The court further held
that the term ‘liquidation
proceedings’ does not refer
only to a pending applica-
tion for a liquidation order
but includes the process of
winding-up of a company af-
ter a final liquidation order
has been granted. Liquidation
refers to the entire process by
which a company’s existence
is brought to an end by its
deregistration after its assets
have been redistributed. The
court a quo erred in its rea-
soning that a company’s exis-
tence is terminated by a final
liquidation order because the
correct position is that the
company continues to exist,
but control of its affairs are
transferred to the liquidator.

There is no sensible justifi-
cation for drawing the prover-
bial ‘line in the sand’ between
pre- and post-final liquidation
in circumstances where pros-
pects of success of business
rescue exist. A company’s
circumstances could change
radically after a final liquida-
tion order had been issued
resulting in the company be-
ing able to become profitable
again if allowed to trade.

The court concluded that
an application for commence-
ment of business rescue pro-
ceedings may also be brought
after a final winding-up order
has been issued against the
company or corporation, up
to the time it is deregistered
at the end of the liquidation
process. Such an application
will then suspend the liquida-
tion proceedings as provided
in s 131(6) of the Act.

In passing the court alluded
to the fact that its interpreta-
tion of s 131(6) of the Act cre-
ated opportunities for abuse
because any affected person
can now halt liquidation pro-
ceedings at any time with a
completely baseless and mala
fide application.

The appeal was accordingly

upheld with costs.
e See also case note ‘Launch-
ing business rescue applica-
tions in liquidation proceed-
ings - (successfully) flogging
a dead horse’ 2015 (Sept) DR
50.

Business rescue: In Panamo
Properties (Pty) Ltd and An-
other v Nel and Others NNO
2015 (5) SA 63 (SCA); [2015]
3 All SA 274 (SCA) the sole
shareholder of Panamo Prop-
erties (Panamo) was the Jan
Nel Trust. The two trustees,
Mr and Mrs Nel, were also the
directors of Panamo. Panamo
owned a large commercial
property in Roodepoort. The
property was mortgaged to
Firstrand Bank. Judgment
was taken against Panamo for
amounts totalling R 3,3 mil-
lion when it fell into arrears
on its mortgage payments.
The property was declared
executable.

In an effort to prevent the
sale of the property in execu-
tion, the directors resolved to
place the company in busi-
ness rescue. A business res-
cue practitioner was appoint-
ed, a business rescue plan
adopted and the property was
sold as stipulated in the busi-
ness rescue plan. The trust
then obtained a declaratory
order from the court a quo
that in terms of s 129(5)(a)
of the Companies Act 71 of
2008 (the Act), the business
rescue resolution had lapsed
and had become a nullity be-
cause of non-compliance with
several procedural require-
ments prescribed by s 129(3)
and (4) of the Act. As a result,
the whole business rescue
process was a nullity.

Wallis JA held that there
is an apparent anomaly be-
tween s 129(5)(a) providing
that the rescue resolution
lapses and becomes a nullity
on non-compliance with the
procedural requirements, and
s 130(5)(a)(d) providing that a
court may set aside the reso-

lution based on failure by the
company to satisfy the pro-
cedural requirements. This
anomaly can only be recon-
ciled by reference to s 132(2)
dealing with the termination
of business rescue proceed-
ings.

Section 132(2)(a)(i) re-
quires the court to set aside
the resolution that started
the business rescue proceed-
ings in order to terminate the
proceedings. There is no pro-
vision for automatic termina-
tion of business rescue as a
result of non-compliance with
the procedural requirements.

The sensible interpretation
of these provisions would
be that the court may, at
its discretion, set aside the
resolution and terminate the
process. In this regard, the
word ‘or’ between s 130(5)(a)
(i) and (ii) should be read as
‘and’. The court may there-
fore set aside a rescue resolu-
tion based on any of the three
grounds stipulated in s 130(1)
(a) if the court also considers
it otherwise just and equita-
ble. The ‘just and equitable’
requirement does not on
its own constitute a further
(fourth) ground for setting
aside a business rescue reso-
lution.

The court concluded that
failure to comply with the
prescribed procedural re-
quirements for a board reso-
lution to commence business
rescue proceedings does not
automatically result in the

LAW REPORTS

termination of the business
rescue proceedings.

The appeal was accordingly

upheld with costs.
Business rescue: In Absa
Bank Ltd v Golden Dividend
339 (Pty) Ltd and Others 2015
(5) SA 272 (GP) the respon-
dent, Golden Dividend, was
placed in voluntary business
rescue by a resolution of its
board on 27 August 2013. On
21 November 2013, one day
before the meeting of credi-
tors, at which the rescue plan
was approved by the majority
creditor, Absa launched an
application for an order that
the business rescue plan was
invalid. Absa argued that the
business rescue plan had not
been published within the
prescribed period and/or did
not substantially comply with
the requirements of s 150(4)
- (6) of the Companies Act 71
of 2008 (the Act) and/or was
not validly adopted at the
meeting of creditors.

Absa also applied for the
board resolution placing the
company in business rescue
to be set aside on the grounds
that there was no reasonable
prospect for rescuing the
company or, alternatively,
having regard to all the evi-
dence, it was otherwise just
and equitable to do so.

Absa furthermore applied
for an order that the agree-
ment between the company
and the business rescue
practitioner providing for
additional remuneration pay-
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able to the practitioner was
invalid because it was not
approved at meetings of the
creditors and shareholders as
prescribed.

Golden Dividend argued
that the application had to be
dismissed because the failure
by Absa to join the creditors
constituted a material non-
joinder, since the creditors
would be prejudiced if the
business rescue plan was set
aside and it (Absa), therefore,
had a direct and substantial
interest in the application.

Lazarus AJ held that
s 130(3) of the Act makes a
clear distinction between the
requirement that an applica-
tion has to be served on the
company and the Compa-
nies and Intellectual Property
Commission and merely re-
quiring that each affected
person must be notified as
prescribed. Creditors are giv-
en an express statutory right
to participate in such an ap-
plication and need not be for-
mally joined to participate.
Since Absa notified the credi-
tors by e-mail of this applica-
tion as allowed by the Act, no
joinder was required.

Section 150(5) of the Act al-
lows the majority creditor or
creditors to grant permission
for the business rescue plan
to be published outside the
prescribed time limit (25 busi-
ness days after appointment
of the practitioner) but does
not require this resolution to
be taken at a meeting. Even
if the meeting was unlawful
for any reason, it would not
affect the validity of the ex-
tension. In this respect the
court differed from the op-
posite view expressed in DH
Brothers Industries (Pty) Ltd v
Gribnitz NO and Others 2014
(1) SA 103 (KZN) (see feature
article, ‘Business Rescue: The
position of secured creditors’
(2014 (Sept) DR 35) and law
reports ‘Company law’ (2014
(March) DR 34)).

The court referred with
approval to the interpreta-
tion of the words ‘reason-
able prospect’ in Southern
Palace Investments 265 (Pty)
Ltd v Midnight Storm Invest-
ments 386 Ltd 2012 (2) SA
423 (WCC) (see law reports
‘Companies’ (2012 (June) DR
44)). The cause of the compa-
ny’s problems should be ad-

dressed and a remedy offered
that had a reasonable pros-
pect of being sustainable. In
this case, the facts disclosed
and the significant shortcom-
ings of the plan did not meet
that requirement. According-
ly, there was no reasonable
prospect of rescuing the com-
pany and the resolution was
set aside, thereby terminating
the business rescue proceed-
ings.

Proceedings by and against
security for costs: In Boost
Sports Africa (Pty) Ltd v South
African Breweries (Pty) Ltd
[2015] 3 All SA 255 (SCA);
2015 (5) 38 (SCA) the court
was asked to consider the
question whether it may, in
terms of the new company
law regime introduced by the
Companies Act 71 of 2008
(the 2008 Act), during litiga-
tion still order an applicant or
plaintiff company to provide
security for payment of the
costs of a potentially success-
ful defendant.

Section 13 of the Com-
panies Act 61 of 1973 (the
1973 Act) provided a statu-
tory exception to the general
rule under common law that
an incola plaintiff cannot be
compelled to furnish security
for costs. It vested a court
with a discretion to order a
company, that had instituted
action, to furnish security for
costs if there were reason to
believe that it would be un-
able to pay the costs of its op-
ponent. The rationale behind
s 13 was to serve as a disin-
centive to companies to in-
stitute actions they could not
afford and have little chance
of winning.

The crisp facts in Boost
Sports Africa were as follows.
The appellant, Boost Sports,
instituted action against the
respondent, South African
Breweries (SAB) based on al-
leged breach of contract.
Boost Sports had no assets or
office and was not trading but
refused to provide evidence
that it would be able to pay
should an adverse costs order
be made against it.

SAB then served a formal
notice in terms of r 47(1) of
the Uniform Rules of Court
on Boost Sports claiming se-
curity for its costs. On behalf
of Boost Sports, it was stated

that the litigation was funded
by the four shareholders who
did not have the means to
provide security as claimed
by SAB. The court a quo
granted the application by
SAB and ordered Boost Sports
to furnish security for SAB’s
legal costs in the action.

The issue on appeal was
whether, absent an equivalent
provision to s 13 in the 2008
Act, an incola company could
be ordered to furnish security
for costs.

Ponnan and Mbha JJA
pointed out r 47 merely pre-
scribes the procedure for
claiming security for costs
in an action and not the sub-
stantive law on whether a de-
fendant has the right to do
so. The latter must be found
in the common law or rel-
evant statute. Section 13 of
the 1973 Act contained such
a provision but the 2008 Act
does not and this has caused
conflicting judgments by the
courts.

Section 173 of the Consti-
tution confirms the power
of the courts to protect and
regulate their own process
and to develop the common
law. Since the common law
provides for exceptions to
the general rule that a resi-
dent (incola) should not be re-
quired to provide security for
costs, these principles must
now apply to resident compa-
nies as well, in the absence of
a statutory provision.

The court may, therefore,
compel a resident company
to furnish security for costs
but, in terms of the com-
mon law, it cannot be done
merely because the chances
of recovering costs from the
plaintiff appear remote. The
court also had to be satisfied
that the action or application
by the plaintiff was vexa-
tious or reckless or otherwise
amounted to an abuse. How-
ever, this did not mean that
the court had to undertake a
detailed investigation of the
merits or facts of the case.

The court held that there
were inconsistencies in
Boost Sports’ pleadings and
also found it telling that the
shareholders were prepared
to fund the action from which
they could benefit if success-
ful, but not to put up security
for SAB’s costs. They were

therefore shielding behind
the company (which clearly
was ‘an empty shell’) to avoid
liability for costs should
the claim not succeed. This
meant that they had every-
thing to gain but nothing to
lose through this action and
this was one of the mischiefs
which s 13 of the 1973 Act
was intended to curb.

The court also took into
consideration that Boost
Sports failed to show that it
would be forced to terminate
its claim if compelled to fur-
nish security.

The appeal was dismissed
with costs.

e See law reports ‘Companies’
(2014 (Oct) DR 44).

Constitutional law

Exchange control: The deci-
sion in South African Reserve
Bank and Another v Shuttle-
worth and Another 2015 (5)
146 SA (CC); 2015 (8) BCLR
959 (CC) brought to an end a
lengthy and protracted legal
battle between the South Afri-
can Reserve Bank (SARB) and
the multi-billionaire, Mark
Shuttleworth, regarding the
validity of the so-called ‘exit
levy’, which is levied when
one exports capital from
South Africa.

During 2009 the SARB im-
posed a 10% exit levy (the
levy) on Shuttleworth when he
took his assets out of South
Africa. Shuttleworth paid
the levy under protest. The
levy amounted to more than
R 250 million. The levy was
imposed in terms of s 9 of the
Currency and Exchanges Act
9 of 1933 (the Act); read with
various Exchange Control
Regulations, specifically reg
10(1)(c); and Exchange Con-
trol Circulars.

In the GP Shuttleworth ar-
gued that these legislative
measures were unconstitu-
tional and, therefore, invalid.
By introducing reg 10(1)(c)
the SARB and the Minister of
Finance did not comply with
the enabling legislation, in
particular s 9(5)(a) of the Act,
which empowered a person to
make orders and rules by reg-
ulation. The court dismissed
Shuttleworth’s application.

The SCA upheld Shuttle-
worth’s appeal and decided
that the imposition of the
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levy was inconsistent with ss
75 and 77 of the Constitution
and thus invalid.

On appeal to the CC the
question was whether the
levy, as Shuttleworth con-
tended, was a tax imposed
for the purpose of raising
revenue for the state or, as
the SARB argued, a regula-
tory charge, the main object
of which was to disincentivise
the export of capital. If the
levy was a tax, that is, a reve-
nue-raising mechanism, then
the regulation that authorised
the levy would be invalid be-
cause it had not been enacted
in accordance with prescribed
constitutional and statutory
strictures.

Moseneke DCJ, in a majori-
ty judgment, held that a ‘law’,
other than a ‘money Bill’, may
authorise the executive arm
of government to impose
regulatory charges in order
to pursue a legitimate gov-
ernment purpose. Section 77
of the Constitution provides
that a so-called money Bill ap-
propriates money, or imposes
taxes, levies, duties and sur-
charges.

The question is how does
one distinguish a regulatory
charge from a tax that may
be procured only through a
money Bill? The test is wheth-
er the primary or dominant
purpose of a statute is to
raise revenue or to regulate
conduct. If regulation is the
primary purpose of the rev-
enue raised under the statute,
it would be considered a fee
or a charge, rather than a tax.
But if the dominant purpose
is to raise revenue, then the
charge would ordinarily be a
tax.

The court held that the
purpose of the legislation
in question was to curb or
regulate the export of capital
from the country. The levy
was, therefore, not directed
at raising revenue. The levy
was charged as part of the
regulation easing in the dis-
mantling of exchange con-
trols that were in place before
2003. The dominant purpose
of the levy was to slow down
the extent and the frequency
of capital externalisation.

The court concluded that
the levy was, therefore, not
one which attracted the defi-
nition of ‘money Bill’, and as a
result, did not need to comply

with s 73(2) of the Constitu-
tion, which provides that only
the Minister of Finance may
introduce a money Bill in Par-
liament. The controversial reg
10(1)(¢) that provided for an
exit levy of 10% in the past
on the export of capital from
South Africa was thus consti-
tutional and valid.

The appeal was accordingly
allowed with costs.
e See law reports ‘Exchange
control’ (2013 (Dec) DR 36).

Credit agreements

sequestration

Debt re-arrangement: In Fir-
stRand Bank Ltd v Kona and
Another 2015 (5) SA 237 (SCA)
the appellant, FirstRand, had
a liquidated claim against
the respondents, Mr and
Mrs Kona (the Konas), for an
amount of R 953 903 plus in-
terest based on an overdraft
facility subject to the Nation-
al Credit Act 34 of 2005 (the
Act) and secured by a mort-
gage bond.

During 2008 the Konas
applied for debt review and
eventually a debt rearrange-
ment order was granted by
the magistrate’s court. How-
ever, the Konas again default-
ed on the reduced amount
they had to pay in terms of
the order. FirstRand then is-
sued summons against the
Konas claiming payment of
the debt and an order declar-
ing the immovable proper-
ties executable. The Konas
defended the action and suc-
cessfully resisted summary
judgment.

FirstRand then launched an
application for the sequestra-
tion of the Konas and a pro-
visional sequestration order
was issued but that order was
later set aside. The court a
quo held that an application
for sequestration included
‘other judicial process’ in
terms of s 88(3) of the Act
by which the credit provider
exercises or enforces a right
under the credit agreement
between itself and the con-
sumer. It also held that a debt
re-arrangement order con-
templated in s 86(7)(c)(i) of
the Act, unless and until set
aside by a competent court,
constitutes a bar to the com-
pulsory sequestration of a
consumer’s estate.

On appeal, Meyer AJA held,
that a credit provider’s mo-

tive is irrelevant in deciding
whether sequestration pro-
ceedings are proceedings to
‘exercise or enforce by litiga-
tion or other judicial process
any right or security’ as pro-
vided in s 88(3) of the Act.

In Naidoo v ABSA Bank Ltd
2010 (4) SA 597 (SCA) the
court held that ‘sequestra-
tion proceedings are not in
and of themselves “legal pro-
ceedings to enforce the agree-
ment” within the meaning of
s 129(1)(b)’. The existence or
validity of a debt rearrange-
ment order did not constitute
a bar to the lodging of seques-
tration proceedings.

Circumstances that would
have justified the High Court
to have exercised the discre-
tion vested in it in terms of
s 12(1) of the Insolvency Act
24 of 1936 in favour of the re-
spondents are absent.

The appeal was accordingly
granted and the estate of the
Konas placed under final se-
questration.

Delict
Adultery: In DE v RH 2015

\
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(5) SA 83 (CC); 2015 (9) BCLR
1003 (CC) the CC was asked
to pronounce on the justifica-
tion for the continued exis-
tence of the delictual action
for adultery (ie, contumelia
and loss of consortium).

Mr DE, successfully sued the
respondent, Mr RH, in the GP
for damages after Mr RH had
an adulterous affair with the
former’s wife. In the court a
quo (RH v DE 2014 (6) SA 436
(SCA) see law reports ‘Delict’
(2015 (Jan/Feb) DR 53)) the
SCA held that the time had
come to rid our legal system
of the delictual action for
adultery.

On appeal to the CC, Madla-
naga J held that the innocent
spouse’s delictual action for
adultery (contumelia and loss
of consortium) against the
third party is obsolete and
unconstitutional.

After referring to develop-
ments in foreign jurisdic-
tions, the court held that
internationally the general
trend is towards the abroga-
tion of a civil claim for adul-
tery.

It further held that the Consti-
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tution does not support such
a claim either. In the light of
changing public policy the el-
ement of wrongfulness too, is
lacking. It concluded: ‘That is,
what public policy dictates. In
this day and age it just seems
mistaken to assess marital fi-
delity in terms of money’.
The appeal was accordingly
dismissed. No order as to
costs was given because at
the time when Mr DE insti-
tuted action the law still
acknowledged the delictual
claim for adultery.

Wrongfulness: The facts
in Za v Smith and Another
[2015] 3 All SA 288 (SCA)
were as follows: In operat-
ing a private nature reserve
on his farm, the first respon-
dent, Mr André Smith, invited
and allowed members of the
public, for a fee, to make use
of the recreational facilities
available in the reserve.

The present appeal origi-
nated from an incident in
June 2009 when the late Pier
Alberto Za (the deceased)
slipped on a snow covered
mountain slope and fell over

A" :‘q
b |

&

a 150m sheer precipice to his
death. The incident occurred
at Conical Peak, one of the
highest mountain peaks in
the Western Cape. It is situ-
ated on Mr Smith’s farm.

The appellant (Za) is the
widow of the deceased, and
mother of the deceased’s
three minor children. In her
personal capacity and in her
capacity as mother and natu-
ral guardian of her three chil-
dren, Za sued Mr Smith for
damages representing the
loss of support they had suf-
fered through the death of
her husband. Her claim was
based on delictual liability
arising from the wrongful and
negligent failure by Mr Smith
to take reasonable steps to
avoid the incident that led to
the death of the deceased.

The court a quo held that
Za had failed to discharge the
onus of proving a causal con-
nection between the alleged
wrongful and negligent omis-
sion of Mr Smith, on the one
hand, and the death of the de-
ceased, on the other hand. It
dismissed Za’s claims.

On appeal, Mr Smith denied

Creating Leaders

wrongfulness. He argued that
owners and others in control
of property are under a duty
to warn and protect those
who visit the property against
hidden dangers of which the
latter are unaware, but not
against dangers which are
clear and apparent.

Brand JA held that the
concept of a clear and ap-
parent danger, on which Mr
Smith relied for his line of
defence, had nothing to do
with wrongfulness. The court
pointed to the often-confused
concepts of wrongfulness
and negligence in delictual li-
ability. It also confirmed that
the correct test for negligence
is that of the diligens pater-
familias (ie, the ‘reasonable
man’), and involves whether
a diligens paterfamilias in the
position of the person con-
cerned would take any guard-
ing steps at all and, if so, what
steps would be reasonable.

The court was satisfied
that the element of wrongful-
ness had been established by
Za. In determining wrongful-
ness, the other elements of
delictual liability are usually

assumed. Hence the enquiry
was whether, on the assump-
tion that Mr Smith in this case
could have prevented the
deceased from slipping and
falling to his death and that
he had died because of Mr
Smith’s negligent failure to
do so, it would be reasonable
to impose delictual liability
on Mr Smith.

Mr Smith was in control of a
property, which held a risk of
danger for visitors. Mr Smith
allowed members of the pub-
lic, for a fee, to make use of
the property. He should have
warned and protected the un-
wary visitor against the dan-
ger of slipping and sliding
over the precipice. The failure
in that regard was negligent.

In its application of the test
for causation, the court held
but for Mr Smith’s wrong-
ful and negligent failure to
take reasonable steps, the
harm that befell the deceased
would not have occurred.

The appeal was thus up-
held with costs.
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decision in University of Stel-
lenbosch Legal Aid Clinic and
Others v Minister of Justice
and Correctional Services and
Others 2015 (5) SA 221 (WCC);
[2015] 3 All SA 644 (WCC) is
an important milestone in
the protection of low income
money borrowers.

The first applicant, a pub-
lic interest organisation, as-
sisted 15 of its low-income
clients (the debtors) in bring-
ing an application to set aside
salary attachment orders is-
sued in terms of s 65J(2)(a)
of the Magistrates’ Courts
Act 32 of 1944 (the MCA)
in favour of various micro-
lenders (respondents four to
11 and 13 to 16). Although
the debtors had consented to
the orders, there had been no
enquiry as to affordability or
whether the orders were ‘just
and equitable’ as provided
for in s 65A of the MCA. Most
of the orders had also been
obtained on written consent
(s 45 of the MCA) in jurisdic-
tions located far from where
they lived and worked. The
applicants challenged the
constitutionality of s 65]J(2)(a)
and ss 65J(2)(b)(d) and (ii) on
grounds that it made no pro-
vision for judicial oversight.

Desai J held that for debt-
ors such as the applicants,
who worked in low paid and
vulnerable occupations, their
salaries were invariably their
only asset and means of sur-
vival. Any court order or leg-
islation, which deprived them
of their means of support or
ability to access their socio-
economic rights accordingly
constituted a limitation of
their right to dignity. Since
the micro-lenders obtained
judgments and attachment
orders against the applicants
in courts far away from their
homes and places of work,
and in places which they
could not hope to reach, the
right of the debtors to ap-
proach the courts was seri-
ously jeopardised, if not ef-
fectively denied. The use of
s 45 to bypass the courts in
areas in which the debtors
or their employers resided
amounted to forum shopping.

The state had to protect its
citizens against human rights
abuses by business enterpris-
es by providing victims with
a remedy. The attachment
order system established by

the MCA failed to do this by
allowing orders to be issued
without the involvement of
a judicial officer or the op-
portunity for representations.
Where debtors were vulnera-
ble and over indebted, and at
real risk of abuse by unscru-
pulous creditors, there was a
strong argument for judicial
oversight in the issue of the
orders. This was also in accor-
dance with general principles
that there should be judicial
oversight where an applicant
sought an order to execute or
seize the property of another.
Accordingly when attachment
orders were issued, judicial
oversight was to be manda-
tory and occur when the ex-
ecution order was issued.

As to s 45 of the MCA, prop-

erly interpreted, the broader
approach to jurisdiction of
s 45 could not be reconciled
with the more restrictive ap-
proach in ss 65], 90 and 91
of the National Credit Act 34
of 2005 (the NCA), especially
in the light of the consumer
protection rationale under-
lying the NCA. The court ac-
cordingly declared that the
attachment orders were inval-
id and unlawful; that s 65]J(2)
(a) and s 65J(2)(b) were un-
constitutional and invalid to
the extent that they failed to
provide for judicial oversight.
The court also directed that
a copy of the proceedings be
forwarded to the relevant law
society to determine whether
the micro-lenders’ attorneys
were in beach of their ethi-
cal duties, particularly with
regard to forum shopping,
to secure salary attachment
orders.
e See Editorial ‘Debt collec-
tion system to be changed’
(2015 (Aug) DR 3) and Opin-
ion ‘The use of emolument at-
tachment orders, jurisdiction
and forum shopping under
the spotlight (2015 (Oct) DR
59).

International law

International Criminal Court:
The decision in Southern Afri-
ca Litigation Centre v Minister
of Justice and Constitutional
Development and  Others
[2015] 3 All SA 505 (GP) en-
joyed a lot of media attention.
At stake were the duties and
obligations of South Africa in
the context of the Implemen-
tation of the Rome Statute

of the International Criminal
Court Act 27 of 2002 (the
Rome Statute). The question
was whether a Cabinet Reso-
lution coupled with a Minis-
terial Notice were capable of
suspending South Africa’s
duty to arrest a head of state
against whom the Interna-
tional Criminal Court (ICC)
had issued arrest warrants
for war crimes, crimes against
humanity and genocide.

The court had issued an
order declaring the respond-
ents’ (the Minister’s) failure
to take steps to arrest and/
or detain the President of
the Republic of Sudan, Omar
Hassan Ahmad Al-Bashir (Al-
Bashir) to be unconstitutional
and invalid. The court di-
rected the Minister to take all
reasonable steps to prepare
to arrest Al-Bashir without a
warrant in terms of s 40(1)(k)
of the Criminal Procedure Act
51 of 1977. Al-Bashir was to
be detained, pending a for-
mal request for his surrender
from the ICC.

The court per Mlambo JP,
Ledwaba DJP and Fabricius
J, held that as a ratifying
State of the Rome Statute,
South Africa was enjoined to
co-operate with the ICC, for
example, to effect the arrest
and provisional arrest of per-
sons suspected of war crimes,
genocide and crimes against
humanity. The Minister’ as-
sertion that Al-Bashir would
be protected by diplomatic
immunity was shown to be
without merit.

The court further con-

firmed that despite its order
for the arrest and detention
of Al-Bashir, he was allowed
to leave South Africa. His de-
parture, in full awareness of
the order demonstrated non-
compliance with the order.
For that reason, the court in-
vited the National Director of
Public Prosecutions to consid-
er whether criminal proceed-
ings were appropriate.
e See News ‘Court criticised
over Al-Bashir judgment’
(2015 (Aug) DR 6) and LSSA
News ‘Profession stands be-
hind Chief Justice and judici-
ary in raising concern on the
attacks on judiciary and the
rule of law’ (2015 (Aug) DR
14).

Trusts
Description of parties: In

LAW REPORTS

Standard Bank of South Africa
Ltd v Swanepoel NO 2015 (5)
SA 77 (SCA) Swanepoel (the
trustee) was the sole trustee
of a trust. He borrowed mon-
ey on behalf of the trust from
Standard Bank (the bank). The
crisp question was whether a
duly registered trust could be
named as a party to a con-
tract, concluded by the sole
trustee on its behalf. If not,
the trustee claimed that he
was not bound by two trans-
actions: A contract of loan
(for agricultural production)
and a business banking over-
draft facility.

The agreement between the
bank and the trustee provid-
ed that the ‘borrower’ was the
Harne Trust, and set out its
registration number. It was
signed by the trustee ‘on be-
half of the [trust]'.

When the trust defaulted, the
bank instituted action against
Swanepoel as trustee. He ex-
cepted and contended that
the loan agreement was inva-
lid. He argued that the loan
had been concluded between
the bank and the trust (as op-
posed to its trustee). He fur-
ther argued that trusts were
not legal persons and had
no contractual capacity. As a
result, a valid agreement had
not been concluded. The High
Court upheld the exception.
On appeal Lewis JA held that
the naming of the trust as the
party to the agreement was
sufficient. Where the trustee
signed the agreement on be-
half of the trust he clearly did
so in the capacity of trustee.
A trust is a ‘legal institution
sui generis’. It is a legal entity,
though it does not have legal
personality.

The appeal was upheld, and
the order of the court a quo
set aside and replaced with an
order dismissing the trustee’s
exception.

Other cases

Apart from the cases and top-
ics that were discussed or re-
ferred to above, the material
under review also contained
cases dealing with adminis-
trative law, appeals, broad-
casting, civil procedure, con-
stitutional law, construction
guarantees, contracts, educa-
tion, immigration, intellectual
property, land rights, media
freedom, mines and minerals,
ownership and tax. 0

DE REBUS - NOVEMBER 2015

-39 -



By
Bouwer van

Niekerk and
Amy Parker

The use of EAQOs, jurisdiction and
forum shopping under the spotlight

MBD Securitisation (Pty) Ltd v Booi (FB)

(unreported case no A263/2014, 2-7-2015) (Daffue J)

lot has been written about
the recent judgment of
Desai J in University of
Stellenbosch  Legal Aid
Clinic and Others v Min-
ister of Justice and Cor-
rectional Services and Others 2015 (5) SA
221 (WCQ). It has, among others, been
labelled a victory for the poor, vulner-
able and marginalised by the South Af-
rican Human Rights Commission (Jenna
Etheridge ‘Garnishee judgment “victory”
for poor - Commission” www.fin24.com,
9-7-2015). No doubt much more will still
be written about the social implications
of the use of emolument attachment or-
ders (EAOs), and whether the use (abuse)
thereof can pass Constitutional muster.

However, this case note will not focus
on those issues. Rather, it will firstly
consider a judgment that dealt with sub-
stantially the same legal issues as the
Stellenbosch judgment, this one deliv-
ered in the Free State High Court. Not as
publicised, the judgment of MBD Secu-
rvitisation (Pty) Ltd v Booi (FB) (unreported
case no A263/2014, 2-7-2015) (Daffue J)
(delivered six days before the Stellen-
bosch judgment) focuses on, among oth-
ers, the proverbial nuts and bolts of the
prerequisites of vesting jurisdiction in a
specific court in the issuing of EAOs. Al-
though the facts are equally bizarre and
the findings against the credit provider
are as damning as in the Stellenbosch
judgment, this article will concentrate
on the court’s rationale in considering
a court’s jurisdiction in the issuing of
EAOs. It will then evaluate the rationale
of the court in comparison to the ration-
ale applied in the Stellenbosch judgment,
and consider whether this judgment may
or may not answer the questions posed
by the Stellenbosch judgment to the Con-
stitutional Court.

In attempting to go on this confined
legal sojourn, one cannot but give a
broad outline of the extraordinary facts
surrounding this judgment, as they are
(in the words of the court) ‘unbelievably
peculiar’:

‘This is an appeal which has to be
adjudicated by judges of the Free State
High Court in Bloemfontein. The judg-
ment of a magistrate in Henneman, a
small Free State town some 180 km to
the north of Bloemfontein, is the subject
of the appeal. The appellant and plaintiff
in the court a quo, is a company with its

head and/or registered office apparently
in Johannesburg. ... The respondent, and
defendant in the court a quo, is resident
and employed in the small town of Alice
close to East London in the Eastern Cape,
approximately 620 km to the southeast
of Bloemfontein and some 800 km from
Henneman. The cause of action, what-
ever it may, did not arise in Henneman
or the Free State Province for that mat-
ter. There is no indication in the papers
where it had arisen, if at all’ (para 1).

The respondent, it is told, signed two
documents, albeit ostensibly in igno-
rance. The first document was a notice,
as embodied in s 129 of the National
Credit Act 34 of 2005 (NCA), which in-
corporated a letter of demand envisaged
in ss 56 and 58 of the Magistrate’s Court
Act 32 of 1944 (the Act). The second doc-
ument signed was a consent to judgment
in terms of ss 45, 58 and 65] of the Act.
The appellant’s attorneys, situated in
Nelspruit, sent a request for judgment in
terms of s 58 of the Act accompanied by
the aforementioned signed documents
to the Henneman Magistrate’s Court.
Judgment was subsequently granted by
an unknown party at the Henneman Mag-
istrate’s Court. The judgment included
an order that the respondent make pay-
ments of R 300 per month following the
service of an EAO granted pursuant to
the judgment by consent. The EAO was
subsequently issued out of the same
court a few months later at the request
of the appellant’s attorneys.

In the court a quo, the respondent
obtained an order rescinding the judg-
ment taken against her in terms of mag-
istrate’s court rule 49(8). The court a quo
set aside the EAO and confirmed that the
appellant was not entitled to such an or-
der, nor the benefits derived therefrom.

The appellants saw it fit to appeal the
order granted in the court a quo.

That being the case, let us now return
to the confines of the topics to be con-
sidered.

In evaluating the relevant legislation
applicable to a court’s jurisdiction in is-
suing EAOs, the court focuses its atten-
tion on the interpretation of magistrate’s
court r 4(4), read with magistrate’s court
r 12(5), read in conjunction with s 58(1)
of the Act, while simultaneously consid-
ering the impact of the NCA thereon. We
deduce the following from the court’s
rationale:

e Section 58 of the Act allows for the
clerk of the court to enter judgment in
favour of a plaintiff if the written re-
quest for judgment is accompanied by a
letter of demand, if there is one, and the
defendant’s written consent to the judg-
ment.

e Magistrate’s court r 4(4) expressly re-
fers to magistrate’s court r 12(5).

o Thus, magistrate’s court r 12(5) applies
to a request for judgment in terms of
s 58 of the Act.

e Magistrate’s court r 12(5) stipulates
that the ‘registrar or clerk of the court
shall refer to the court any request for
judgment on a claim founded on any
cause of action arising out of or based
on an agreement governed by the [NCA]
.. and the court shall thereupon make
such order or give such judgment as it
may deem fit’ (our italics).

e Accordingly, the clerk of the court can-
not grant judgments by consent, which
are based on a cause of action based on
the NCA; it must refer such a request for
judgment in terms of the NCA to a mag-
istrate for determination.

o In terms of s 90(2)(k)(vi)(bb) of the NCA,
a provision in a credit agreement is un-
lawful if it contains a consent to juris-
diction of ‘any court seated outside the
area of jurisdiction of a court having
concurrent jurisdiction and in which the
consumer resides or works or where the
goods in question (if any) are ordinarily
kept.” This prohibition is extended to
supplementary agreements in terms of
s 91(2) of the NCA.

e Section 91(2) of the NCA in turn pro-
hibits: ‘A credit provider must not di-
rectly or indirectly require or induce a
consumer to enter into a supplementary
agreement or sign any document, that
contains a provision that would be un-
lawful if it were included in the credit
agreement’.

e In such circumstances, s 28 of the Act
does not vest jurisdiction over the con-
sumer insofar as the issuing of EAOs are
concerned, as the consumer neither re-
sides nor is employed in the district of
jurisdiction.

e Section 29 of the Act also does not
apply to the court’s discretion to issue
EAOs, as the whole cause of action did
not arise in the jurisdiction of the court.
e Also (having regard to s 65] of the Act),
the judgment creditor is duty-bound to
refer the matter to the magistrate’s court
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where the consumer resides for the EAO
to be issued there.
e Section 45(1) of the Act likewise does
not apply in the issuing of EAOs, as the
legislature had in mind to make it as
convenient as possible for parties to ap-
proach a court in order to obtain speedy
resolution of a dispute (para 24 - 26, 28,
30 - 32, 34 - 35 and 46 of the judgment).
If what is deduced above is correct,
then the conclusion is clear: In circum-
stances where the cause of action of a
debt is founded in an agreement gov-
erned by the NCA, and application is
made for the enforcement of such a
debt, then application for an EAO in
enforcement of the debt must be made
within the parameters set by the NCA; a
court having concurrent jurisdiction and
in which the consumer resides or works
or where the goods in question (if any)

are ordinarily kept. In addition, and tak-
ing cognisance of the impact of magis-
trate’s court r 12(5), a court (ie, a magis-
trate) shall make such order or give such
judgment as it may deem fit.

In the Stellenbosch judgment it was
declared that the words ‘the judgment
debtor has consented thereto in writ-
ing’ in s 65J(2)(a) and s 65]J(2)(b)(i) and
s 65J(2)(b)(ii) of the Act, are inconsistent
with the Constitution and invalid to the
extent that they fail to provide for judi-
cial oversight over the issuing of an EAO
against a judgment debtor.

However, if what is deduced above is
indeed the correct manner in which to
interpret all the applicable sections and
rules pertaining to the issuing of EAOs,
then (at least insofar as all debts gov-
erned by the NCA are concerned) Consti-
tutional oversight will be superfluous, as

judicial oversight is already catered for
in terms of magistrate’s court rule 12(5).
Cadit quaestio?

e See ‘Debt collection system to be
changed’ 2015 (Aug) DR 3 and ‘The use
of emolument attachment orders, juris-
diction and forum shopping under the
spotlight’ 2015 (Oct) DR 59.

Bouwer van Niekerk BA (Law) LLB
(SU) Post Grad Dip Labour Law
(UJ) Cert Business Rescue Practice
(Unisa & LEAD)is an attorney and

Amy Parker BCom (Law) LLB (SU)
is a candidate attorney at Smit
Sewgoolam Inc in Johannesburg.
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The right to a name and nationality:

The issue of undocumented migrant children

SS v Presiding Officer, Children’s Court, Krugersdorp
and Others 2012 (6) SA 45 (GS))

‘ hildren are the soul of our
society. If we fail them,
then we have failed as
a society.” These are the
words of Saldulker J in
the case of SS v Presiding Officer, Chil-
dren’s Court, Krugersdorp and Others
2012 (6) SA 45 (GS]).The aftermath of
the 2015 xenophobic attacks is closely
tied to the government initiative - Opera-
tion Fiela. The initiative, on the face of it,
was aimed at cleaning up crime-ridden
areas. However, the enforcement of the
initiative resulted in the displacement of
many undocumented foreign nationals.
Affected in the process were children
that accompany the undocumented par-
ents. In most cases, these undocumented
migrant children were born in the Repub-
lic and, in terms of South African law,
children take the status of their parents.
When they are born, they are not issued
with birth certificates. Section 28(1)(a) of
the Constitution states that all children
have a right to a name and identity.
According to the Children’s Act 38 of
2005, undocumented migrant children
may be processed, but not issued with
South African birth certificates. In the
case of refugee undocumented children,
they may be assisted with application
for asylum. However, the challenege lies
with undocumented migrant children
whose parents are not refugees - most
of them reach the age of majority with-
out any documentation. When they at-
tain the age of 18, they become undoc-
umented and may be deported in their

capacity as adults. The status of these
undocumented immigrant children is a
growing challenge.

Current position

Legislation, case lawand the Constitution
state that the police cannot arrest and
detain children unless it is a measure of
last resort, and detention for the purpos-
es of deportation without due process
would be unlawful. Therefore, children
are not arrested with their parents and
are in some cases left behind, often with
no one to take care of them.

Regulatory framework

Relevant legislation dealing with chil-
dren’s rights (documented and undocu-
mented) include the Constitution (Bill of
Rights), Children’s Act, Births and Deaths
Registration Act 51 of 1992, South Afri-
can Citizenship Act 88 of 1995 and the
South African Schools Act 84 of 1996.
This list is not conclusive as there are
other pieces of legislation that deal with
children not mentioned in this article.
Section 28(2) of the Constitution re-
quires that a child’s best interests have
paramount importance in every matter
concerning the child. This was enunci-
ated in S v M (Centre for Child Law as
Amicus Curiae) 2008 (3) SA 232 (CCO)
where the court held that the paramount
principle, read with the right to family
care, requires that the interests of the
children who stand to be affected receive
due consideration. In terms of the Af¥i-
can Charter on the Rights and Welfare

of the Child (www.au.int, accessed 5-10-
2015) and art 9 of the Convention on the
Rights of the Child, (www.ohchr.org, ac-
cessed 5-10-2015) South Africa is legally
bound by these instruments through
ratification.The four principal values of
the Convention are -

e non-discrimination;

e best interests of the child standard (in-
corporated in the Children’s Act);

e right to life;

e survival and development; and

e respect for the views of the child.

Thus the ratification of the interna-
tional instrument shows South Africa’s
commitment to protecting and ensuring
children’s rights. The Convention further
provides that no child shall be separated
from his or her parents against his or her
will, except when a judicial authority de-
termines in accordance with the appro-
priate law that such separation is in the
best interests of the child.

The challenge of undocumented mi-
grant children is that they have no claim
to asylum as their parents had no legal
status in the Republic. As such, they re-
main undocumented and become prone
to different risks and qualify as children
in need of care and protection. Chapter 9
of the Children’s Act regulates the treat-
ment of children deemed to be in need
of care and protection. This need was
reiterated in the case of Centre for Child
law and Another v Minister of Home Af-
fairs and Others 2005 (6) SA 50 (T). As a
result, these children must be cared for
and taken to a place of safety. Section
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151(1) empowers the court to remove a
child that is in need of care and protec-
tion and to place that child in temporary
safe care. The court will issue an order
to a social worker to investigate the mat-
ter and report back to the court within
90 days.

In Government of the Republic of South
Africa and Others v Grootboom and Oth-
ers 2001 (1) SA 46 (CC), the court held
that the state must provide the legal and
administrative infrastructure necessary
to ensure that children are accorded the
protection contemplated by s 28. Cur-
rently there are no measures in place by
the government to alleviate this problem
and to put these children in places of
safety. It has fallen to non-governmental
organisations (NGOs) to step in and res-
cue the children whose plight comes to
their attention.

The Citizenship Act regulates the sta-
tus of children born to foreign nationals.
Section 2(2) of the same Act provides
that any person born in the Republic and
who is not a South African citizen by vir-
tue of the provisions of subs (1) shall be
a South African citizen by birth if:

‘(a) he or she does not have the citizen-
ship or nationality of any other country,
or has no right to such citizenship or na-
tionality; and

(b) his or her birth is registered in the

Republic in accordance with the Birth-
sand Deaths Registration Act.’

The Department of Home Affairs re-
quires foreign nationals to produce iden-
tification in a form of a passport and
immigration permit to register the birth
of a child. Thus undocumented foreign
nationals cannot register the births of
their children.

Accordingly undocumented migrant
children become vulnerable and be-
come exposed to human trafficking,
child labour, neglect, exploitation and
abuse without any adult supervision or
parental care. Undocumented migrant
children are children in need of care and
protection by the state.

Available options

With regard to undocumented migrant
children who do not qualify for asylum
under the Refugee’s Act 130 of 1998, the
documentation process can be achieved
through repatriation to the country of
origin (highly unlikely), where they can
be reunited with the family or for social
welfare officials in that country to pro-
cess them according to their respective
laws. Repatriation in cases where par-
ents have been deported will be chal-
lenging as this will require the assistance
of family members or communication
with the deported parents. Where repa-

triation fails, the other solution may be
in the form of intervention by the South
African government. The Department of
Social Development will have to synchro-
nise their efforts with the Department
of Home Affairs and bridge the commu-
nication gap between them to cater for
the best interests of the child - that is to
legalise immigrant children. The second
option will be issuing the undocumented
migrant children with birth certificates
under the Children’s Act (s 48(2) and
the Constitution (s 28(1)(a)). This can be
achieved through the late registration of
births process as regulated by the Births
and Deaths Registration Act.

The provisions as entrenched in the
Constitution, particularly the Bill of
Rights, promotes and protects the rights
of all children. All children have the right
to social protection. The lack of access to
identification documentation infringes
on that right. In my opinion, this issue
needs to be addressed as the number of
undocumented immigrants is not a small
one and when all the undocumented mi-
grant children grow up, they will need
documentation.

Faith Tigere LLB (Wits) Post Gradu-
ate Diploma (Wits) is a legal ad-

viser at ProBono.Org in Johannes-
burg. a
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hapter 6 of the Companies

Act 71 of 2008, on business

rescue proceedings (BRP),

has undergone considerable

refinement in 2015. The case
was the same with the Supreme Court of
Appeal (SCA) judgment that was deliv-
ered on 4 September, in which the court
was called on to interpret s 133(1). The
question before the court was whether
arbitration proceedings falls within the
general moratorium on legal proceed-
ings against a company under business
rescue in s 133(1). The phrase ‘legal pro-
ceedings’ is not defined in the Act and
courts are required to evolve its interpre-
tation.

The facts briefly stated are that Ms
Chetty (the appellant), trading as Nation-
wide Electrical and TBP Building and Civ-
ils (Pty) Ltd agreed to refer their contrac-
tual dispute to arbitration. Arbitration
proceedings started before the company
placed itself under BRP, and when the ar-
bitration award was made, the company
had already placed itself under business
rescue. The appellant did not know that
the company was under business rescue
and therefore did not seek the business
rescue practitioner’s consent to pur-
sue the suit against TBP. The appellant
was dissatisfied with the entirety of the
award made in terms of arbitration and
sought to invalidate the award in the
KwaZulu-Natal Local Division, Durban.
When litigation commenced, TBP was
no longer in business rescue but in lig-
uidation. In liquidation, the liquidators
stepped into the shoes of TBP to oppose
the relief sought by the appellant. Ef-
fectively, the High Court had to decide
whether the phrase ‘legal proceedings’
was capable of including arbitration pro-
ceedings. The court held that arbitration
proceedings should not be included in
the interpretation of ‘legal proceedings’.
The SCA was called on to give finality on
this point.

The appellant argued for the interpre-
tation to include arbitration proceedings,
but it was the respondents’ submissions
that the court was interested in.

The respondents, in support of their
submissions that ‘legal proceedings’ re-
lates to formal proceedings, and thus
excluding private tribunals such as arbi-
tration, cited Cloete Murray and Another
NNO v Firstrand Bank Ltd t/a Wesbank
2015 (3) SA 438 (SCA). The court rejected
the respondents’ submissions because

Do arbitration proceedings fall within the general
moratorium on legal proceedings against

a company under business rescue?

Chetty v Hart (SCA) (unreported case no
20323/2014, 4-9-2015) (Cachalia JA)

the Cloete Murray matter did not deal
with the term ‘legal proceeding’ but with
whether the cancellation of a contract by
a creditor was enforcement action, hav-
ing its origin in legal proceedings. The
respondents also cited Van Zyl v Euodia
Trust (Edms) Bpk 1983 (3) SA 394 (T) and
Lister Garment Corporation (Pty) Ltd v
Wallace NO 1992 (2) SA 772 (D) where
the courts held that ‘legal proceeding’ is
‘not ... susceptible to any other meaning
than (its) ordinary every-day literal one’.
The court rejected this line as well, be-
cause these cases dealt with access to
courts principles in relation to security
for costs.

Furthermore, the respondents con-
tended that the reference to forum
means public forum. The court rejected
this by utilising Cloete Murray wherein
it was held that ‘forum’ usually refers to
a court or a tribunal and thus does not
bear a single meaning, namely, formal
court proceeding. If the drafters had
aimed at confining proceedings to court
proceedings, they would have used the
word ‘court’ instead of ‘forum’.

The court’s reasons so far dealt with
the examination of ‘legal proceedings’
in its immediate context in s 133(1). In
the wider context, the court examined
s 142(3)(b), which is relevant as the sec-
tion obliges directors of a company to
assist the business rescue practitioner
with ‘any court, arbitration or admin-
istrative proceedings ... involving the
company’. The court was curious as to
why the lawmaker would want a com-
pany to provide details of all proceed-
ings, including arbitration proceedings,
but exclude arbitration from the ambit
of s 133(1). To answer this question, one
must look at the purpose of BRP and its
consequences. Section 7(k) stipulates
that one of the purposes of the Act is
to provide for the efficient rescue and
recovery of financially distressed com-
panies, in a manner that balances the
rights and interests of all relevant stake-
holders. Having regard to this provision,
together with the definition of business
rescue in s 128(1)(b), the purpose of
business rescue becomes apparent. Busi-
ness rescue is to provide for breathing
space so that the affairs of the company
may be assessed and restructured in a
manner that allows its return to financial
viability. The practitioner has to evaluate
how claims will impact on the well-being
of a company, and then decide whether

the claim should be settled or continue
to litigation, hence the general morato-
rium to achieve this purpose. Excluding
arbitration from the moratorium on le-
gal proceedings would significantly hin-
der this purpose. It is only then when
arbitration is included in the interpreta-
tion of s 133(1) that it can be read har-
moniously with s 142(3)(b). This is in
line with statutory construction, which
is that where two can be made compat-
ible, not contradictory, that interpreta-
tion should be followed. There can thus
be no reason why details of arbitration
proceedings should be provided to the
practitioner other than because they are
legal proceedings, as contemplated in s
133(1), which may have a bearing on the
company’s financial viability.

The court further had regard to s 5 of
the Arbitration Act 42 of 1965, which
treats arbitration proceedings as legal
proceedings for purposes of sequestra-
tion, liquidation and judicial manage-
ment. This was rejected because the
Arbitration Act has a different statutory
purpose.

To conclude, the court was in favour
of a broader interpretation of s 133(1)
to include proceedings before other tri-
bunals, including arbitral tribunals. The
language is suggestive of this interpreta-
tion, as well as contextual indications in
s 142(3)(b). It is also in line with provid-
ing breathing space to the practitioner
to get the company’s affairs in order.
Arbitration, like court proceedings, also
involve time and money resources that
may hinder the effectiveness of BRP. In-
cluding arbitration proceedings is also in
line with Black’s Law Dictionary (Bryan A
Garner Black’s Law Dictionary 9ed (West
2009)) and International Arbitration Law
(Mauro Rubino-Sommartano Interna-
tional Arbitration Law and Practice 3ed
(New York: Juris Publishing, Inc 2014) at
42) definitions where they include arbi-
tration proceedings in the definition of
legal proceedings.

The appellant was, however, unsuc-
cessful in her appeal on other grounds
and the appeal was dismissed with costs.

o See feature article ‘Instituting pro-
ceedings against a company under su-
pervision’ in this issue.

Rudie Kok LLM (UJ)is a candidate

attorney at Pule Inc in Johannes-
burg. a
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Bills introduced

Traditional and Khoi-San Leadership Bill
B23 of 2015.

Local Government: Municipal Electoral
Amendment Bill B22 of 2015.

Selected list of delegated
legislation

Allied Health Professions Act 63 of
1982

Use of professional titles and designa-
tions. BN138 GG39220/18-9-2015.

Basic Conditions of Employment Act
75 of 1997

Amendment of sectoral
tion 6: Private security sector.
GG39156/1-9-2015.

Civil Aviation Act 13 of 2009
Ninth amendment of the Civil Aviation
Regulations, 2015. GNR783 GG39151/1-
9-2015.

Collective Investment Schemes Control
Act 45 of 2002

Exemption of a certain category of per-
sons conducting the business of a hedge
fund from certain provisions of the Act.
BN140 GG39220/18-9-2015.
Construction Industry Development
Board Act 38 of 2000

Standard for uniformity in construction
procurement. BN187 (GG39204/11-9-
2015.

Implementation of the CIDB Best Prac-
tice Contractor Recognition Scheme.
GN841 GG39204/11-9-2015.
Independent Communications Author-
ity of South Africa Act 13 of 2000
Revised official list of regulated stand-
ards for technical equipment and elec-
tronic communications equipment regu-
lations. GenN896 GG39182/9-9-2015.
Regulations in terms of s 4C(2)(a) and
(b). GN852 GG39225/21-9-2015.

determina-
GN786

Magistrates’ Courts Act 32 of 1944
Changing the name of the magiste-
rial district Tabankulu to Ntabankulu.
GN601 GG39221/18-9-2015.

Medicines and Related Substances Act
101 of 1965
Fees payable.
2015.

GN784 GG39154/1-9-

NEW LEGISLATION

Legislation published from

Philip Stoop BCom LLM (UP) LLD
(Unisa) is an associate professor in the
department of mercantile law at Unisa.

National Environmental Management
Act: Air Quality Act 39 of 2004
Declaration of a small-scale char and
charcoal plants as controlled emitters
and establishment of emission stand-
ards. GN602 GG39220/18-9-2015.
National Railway Safety Regulator Act
16 of 2002

Determination of fees to be paid for ser-
vices rendered in terms of s 17(1)(bB) of
the Act. GenN915 GG39205/15-9-2015.
National Regulator for Compulsory
Specifications Act 5 of 2008
Amendment to the compulsory speci-
fication for motor vehicles of category
M2/3. GN611 and GN613 GG39220/18-
9-2015.

Occupational Diseases in Mines and
Works Act 78 of 1973

Increase of levies. GN604 GG39220/18-
9-2015.

Plant Improvement Act 53 of 1976
Amendment of regulations relating
to the application of the Act. GN797
GG39172/4-9-2015.

Public Finance Management Act 1 of
1999

Standard interest rate applicable to loans
granted by the State out of a revenue
fund (9,5% pa). GenN906 GG39201/11-
9-2015.

Small Claims Courts Act 61 of 1984
Establishment of a small claims
court for the area of Maclear. GN829
GG39199/11-9-2015.

Establishment of a small claims court
for the area of Jan Kempdorp. GN828
GG39199/11-9-2015.

Establishment of a small claims
court for the area of Itsoseng. GN827
GG39199/11-9-2015.

Establishment of a small claims court
for the area of Groblershoop. GN826
GG39199/11-9-2015.

Establishment of a small claims court
for the Hottentots Holland Basin and
Strand areas. GN851 GG39223/21-9-
2015.

Establishment of a small claims
court for the Richmond area. GN849
GG39223/21-9-2015.

Establishment of a small claims court
for the New Brighton area. GN848
GG39223/21-9-2015.

1 - 25 September 2015

claims
GN847

Establishment of a small
court for the Tsheseng area.
GG39223/21-9-2015.
Establishment of a small
court for the Kentani area.
GG39223/21-9-2015.
Establishment of a small
court for the Keimoes area.
GG39223/21-9-2015.
Establishment of a small
court for the Venterstad area.
GG39223/21-9-2015.

claims
GN846

claims
GN845

claims
GN844

Draft legislation

Draft Cybercrimes and Cybersecurity
Bill. GN878 GG39161/2-9-2015.
Amendment of regulations in terms of
the Medical Schemes Act 131 of 1998 for
comment. GN794 GG39165/3-9-2015.
Draft Merchant Shipping (Radio Installa-
tions) Amendment Regulations, 2015 in
terms of the Merchant Shipping Act 57
of 1951. GN R795 GG39169/4-9-2015.
Draft Veterinary Procedural Notice for
Buffalo Disease Risk Management in
South Africa or ‘Buffalo VPN’ the Ani-
mal Diseases Act 35 of 1984. GN798
GG39172/4-9-2015.

Proposed amendments to the Johannes-
burg Stock Exchange (JSE) derivatives
rules in terms of the Financial Markets
Act 19 of 2012. BN180 GG39172/4-9-
2015.

Draft amendment Regulations Relating
to the Transparent Pricing System for
Medicines and Related Substances Act
101 of 1965. GenN899 GG39190/10-9-
2015.

Cross-Border Road Transport Amend-
ment Regulations, 2015 in terms of
the Cross-Border Road Transport Act
4 of 1998 for comment. GN R822
GG39184/10-9-2015.

Proposed amendments to the JSE listing
requirements in terms of the Financial
Markets Act. BN186 GG39201/11-9-
2015.

Amendment of the Estate Agency Affairs
Board Regulations in terms of the Estate
Agency Affairs Act 112 of 1976 for com-
ment. GN R825 GG39195/11-9-2015.
Proposed levy on the piped-gas and pe-
troleum pipelines industries for 2016/17

DE REBUS - NOVEMBER 2015

-44 -




in terms of the Gas Regulator Levies Act
75 of 2002 and the Petroleum Pipeline
Levies Act 28 of 2004 for comment.
GN823 GG39187/11-9-2015.
Advertising, canvassing and marketing
rules in terms of s 24(1) of the Credit
Rating Services Act 24 of 2012 for com-
ment. GN603 GG39220/18-9-2015.
Draft regulations on party election
broadcasts, political advertisements,

the equitable treatment of political par-
ties by broadcasting licences an related
matters in respect of municipal elections
broadcasting in terms of the Electronic
Communications Act 36 of 2005. GN896
GG39237/25-9-2015.

Draft Merchant Shipping (Seafearer Re-
cruitment and Placement) Amendment
Regulations. GN R892 GG39233/25-9-
2015.

Merchant Shipping (Seafearer Accident
Insurance) Regulations, 2015 for com-
ment. GN942 GG39232/25-9-2015.
Constitution Eighteenth Amendment
Bill. GenN917 GG39224/21-9-2015.
Draft Foreign Service Bill. GN601
GG39211/17-9-2015.

Q

EMPLOYMENT LAW

Employment law update

Talita Laubscher Blur LLB (UFS) LLM
(Emory University USA) is an attorney
at Bowman Gilfillan in Johannesburg.

Automatic termination
provisions in contracts of
employment

In South African Transport and Allied
Workers Union obo Dube and Others v Fi-
delity Supercare Cleaning Services Group
(Pty) Ltd [2015] 8 BLLR 837 (LC), Mosime
AJ was required to consider the employ-
ment consequences of a service provider
terminating the employment of certain
employees on the cancellation of a ser-
vice level agreement at the request of the
client.

In this case, the employees were em-
ployed by a cleaning company, Fidelity
Supercare, who had entered into a ser-
vice level agreement with the University
of Witwatersrand (Wits University). The
employees were assigned to perform the
services for Wits University in terms of
an employment contract with Fidelity
Supercare, which provided that the em-
ployees’ employment would terminate
on the date on which Wits University ter-
minated its service level agreement with
Fidelity Supercare and the employee
would have no entitlement to severance
pay. Upon Wits University giving notice
of its intention to terminate the con-

Monique Jefferson BA (Wits) LLB (Rho-
des) is an attorney at Bowman Gilfillan in
Johannesburg.

tract, the employer informed all the em-
ployees, who were assigned to perform
cleaning services for Wits University,
that their employment would automati-
cally terminate at the end of the month.
The employees were not consulted with
as the employer was of the view that
this did not constitute a dismissal but
instead was an automatic termination of
employment by virtue of the contractual
provisions in the employment contracts.

Thereafter, Wits University informed
Fidelity Supercare that it required it to
continue to perform cleaning services
but on a significantly reduced basis. A
new service level agreement was con-
sequently entered into. The employer
then invited all the employees to apply
for available positions in terms of the
new service level agreement, which the
majority of the employees did. The ap-
plicants who did not apply for these po-
sitions consequently had their employ-
ment terminated and they were not paid
severance pay.

The applicants alleged that they were
dismissed for operational requirements
and were accordingly entitled to sever-
ance pay. The applicants further argued
that their dismissals were unfair as there
was no valid reason for the dismissal.

This was because the contract with Wits
University continued and a number of
the other employees continued to be as-
signed to the Wits University contract
after the termination of the applicants’
employment.

Mosime AJ considered whether the
employer was entitled to rely on the con-
tractual provisions in the employment
contract to bring the employment rela-
tionship to an end. He held that where
an employment contract provides that it
will automatically terminate on the oc-
currence of an event, the employer may
rely on that event to bring the employ-
ment relationship to an end. What is
more complicated is where that event is
triggered by a decision of a third party
and thus Mosime AJ was required to con-
sider how broadly an occurrence of an
event should be interpreted.

There has been a body of case law,
which has held that where the event
is triggered by a third party it is not a
dismissal because the employer is not
the proximate cause of the termination
of employment. In this regard, refer-
ence was made to the case of Sindane
v Prestige Cleaning Services [2009] 12
BLLR 1249 (LC) in which a client scaled
down its contract with a labour broker
and the labour broker in turn terminated
the employment of one of its employees
on the basis that the labour broker’s con-
tract with the client insofar as it related
to that employee was terminated by the
client. The employee had contractually
agreed that his employment would au-
tomatically terminate on the termination
of the labour broker’s contract with the
client. This was found to not constitute a
dismissal by the employer.

However, recent case law has held that
automatic termination provisions in an
employment contract do not trump the
Labour Relations Act 66 of 1995 (the
Act) and are accordingly unenforceable
if they are unfair and against public
policy. For example, in SA Post Office
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Ltd v Mampeule [2010] 10 BLLR 1052
(LAC), it was held by the Labour Appeal
Court that an employee cannot contract
out of the right to a fair dismissal even
when the employment contract provides
for automatic termination of employ-
ment. Subsequent cases also held that
automatic termination provisions must
be interpreted purposively to determine
whether it is permissible in the circum-
stances to contract out of the right not
to be unfairly dismissed.

The recent amendments to the Act
expressly provide the circumstances in
which it is permissible for a fixed-term
contract to provide for automatic termi-
nation, which are as follows -

PN
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Moksha Naidoo BA (Wits) LLB (UKZN)
is an advocate at the Johannesburg Bar.

One employee serving two
employers

Assign Services (Pty) Ltd v CCMSA
and Others (LC) (unreported case no
JR1230/15, 18-9-2015) (Brassey AJ).
Section 198A was introduced into the
Labour Relations Act 66 of 1995 (LRA)
in January 2015 and governs the rela-
tionship between an employee, earning
below the prescribed threshold, a labour
broker (referred to as a temporary em-
ployment service or TES) and the labour
broker’s client.

Section 198A(3) reads:

‘(3) For the purposes of this Act, an
employee -

(a) performing a temporary service as
contemplated in subsection (1) for the
client is the employee of the temporary
employment services in terms of section
198(2); or

(b) not performing such temporary
service for the client is -

(i) deemed to be the employee of that
client and the client is deemed to be the
employer; and

(ii) subject to the provisions of section
198B, employed on an indefinite basis by
the client.’

Once the deeming provision, that be-
ing s 198A(3)(b)(i), is triggered, does the
employee relinquish its employment re-
lationship with the TES and become the

¢ on the occurrence of a specified event;
e on the completion of a specified task
or project; or

¢ on a fixed date.

While fixed-term contracts may au-
tomatically expire on the occurrence of
an event, Mosime AJ held that the term
‘event’ must be given a narrow interpre-
tation to maximise protection of job se-
curity and the Constitutional right to fair
labour practices. Mosime AJ held further
that a contractual provision that pro-
vides for automatic termination at the
behest of a third party undermines the
employee’s right to fair labour practices
and is contrary to public policy and un-
enforceable. Thus, labour brokers may

sole employee of the client or does the
employee have a concurrent employ-
ment relationship with both the TES and
client?

A dispute was referred to the Commis-
sion for Conciliation, Mediation and Ar-
bitration (CCMA) asking it to pronounce
on the relationship between the third re-
spondent’s members National Union of
Metalworkers of South Africa (NUMSA),
the applicant, the TES and its client.

The TES argued that pursuant to the
operation of the deeming provision, the
workers remain employees of the TES
for all intents and purposes and are
also deemed employees of the client
for purposes of the LRA. Thus, accord-
ing to the TES the legal position is one
of dual employment - while the workers
are deemed to be the employees of the
client, the employment contract between
the worker and the TES nevertheless re-
mains in force. NUMSA argued that in
accordance with the deeming provision,
the client of the TES becomes the sole
employer for purposes of the LRA.

On the commissioner’s interpretation
of the deeming provision, NUMSA’s argu-
ment found favour and he held that the
client was deemed the sole employer of
the workers.

On review, the parties advanced the
same arguments made before the com-
missioner but made certain concessions.

NUMSA conceded that the deeming
provision did not bring to an end the
contractual relationship between the TES
and worker and as a result thereof, nei-
ther party was deprived of their respec-
tive rights and obligations embodied in
the employment contract concluded be-
tween the TES and worker.

The TES conceded that the provi-
sion does not mean the client, on being
deemed the employer, shares the same
contractual rights and obligations that
the TES has with the worker in terms of
their contractual relationship.

Having clarified the parties argu-
ments, in particular the fact that it was

no longer simply let their employees’
employment ‘expire’ in the event that the
client terminates its contract with the la-
bour broker.

It was held that in this case the em-
ployees were dismissed for operational
requirements. However, it was found
that procedural fairness did not need
to be considered because the employees
were offered alternative employment
and thus could have avoided their re-
trenchment, as did the majority of the
employees. Furthermore, the employ-
ees were not entitled to severance pay
because they unreasonably refused an
offer of reasonable alternative employ-
ment.

not in dispute that the contractual rela-
tionship between the TES and worker re-
mained alive after the deeming provision
came into effect; the court held that the
only issue to determine was whether the
TES continued to be the employer of the
workers, post application of the provi-
sion and if so, whether it (the TES) was
concurrently vested with the ‘statutory
rights/obligations and powers/duties’
assigned to an employer in terms of the
LRA.

On this question, the court per Brassey
AJ, held:

‘There seems no reason, in principle or
practice, why the TES should be relieved
of its statutory rights and obligations
towards the worker because the client
has acquired a parallel set of such rights
and obligations. The worker, in contract-
ing with the TES, became entitled to the
statutory protections that automatically
resulted from his or her engagement and
there seem to be no public policy con-
siderations, such as pertain under the
LRA’s transfer of business provisions
(s 197), why he or she should be expect-
ed to sacrifice them on the fact that the
TES has found a placement with a client,
especially when (as is normally so) the
designation of the client is within the
sole discretion of the TES.

The court further held that its con-
struction supported the ‘general archi-
tecture of the new provisions’ in par-
ticular the new sections which sought
to ‘upgrade’ the joint and severable li-
ability between TES and its client. This
included s 198(4A)(b) which enabled the
Basic Conditions of Employment Act 75
of 1997 to be enforced against the TES
or the client as if it were the employer.

In arriving at his conclusion Brassey
AJ found the commissioner, who held
the client to be the sole employer, erred
in law. The question, thereafter was,
whether the error rendered the award
reviewable. In adopting the ‘but for’ test
(ie, but for the error committed would
the outcome be different?), the court
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held that the commissioner’s error was
a material one and as such set aside the
award with no order as to costs.

The court declined to substitute the
commissioner’s award with a finding
that the placed employees are ‘employed
dually’ for purposes of the LRA, as
prayed for by the TES. Brassey AJ found
this expression to be a source of confu-
sion set out in too broad a term.

Question:

What recourse do employees earning be-
low threshold have in dismissal cases?
Where should their case be referred to?

he employee in this mat-

ter received a final written

warning for misconduct

relating to the breaching

of safety regulations on

the employer’s Wonderkop
Ferrochrome Smelter. Not satisfied with
the outcome, the employer instituted a
second inquiry hearing against the em-
ployee and dismissed the employee. The
employer held the second inquiry hear-
ing because the employee was already
on a final written warning for a similar
misconduct at the time of the initial
disciplinary inquiry. The employer was
of the view that the chairperson of the
initial disciplinary inquiry erred by not
taking the existing final written warning
into account.

Following the dismissal, the employee
referred an unfair dismissal dispute to
the Metal and Engineering Industries
Bargaining Council (MEIBC). The parties
agreed during the pre-arbitration confer-
ence not to lead evidence and only argue
as to whether the employer committed
an act of double jeopardy or not. The
commissioner found in favour of the em-
ployer and the employee took the matter
on review to the Labour Court (LC). The
LC set aside the arbitration award and
referred the matter back to the MEIBC
for a hearing de novo. The discussion
herein is based on the hearing de novo.

Double jeopardy

In instances where an employee was
found not guilty during a disciplinary in-
quiry or where an employee was issued
with a sanction short of a dismissal, the
employer is not as a rule allowed to hold
a second inquiry hearing relating to the

Answer:

Any dismissed employee, irrespective
whether they earned above or below
the prescribed threshold should refer
their dismissal disputes either to the
CCMA or the relevant bargaining coun-
cil. Their dispute will always be concili-
ated and depending on the employee’s
claim, either be referred to arbitration
or to the Labour Court for adjudication.
Put differently, the recourse available to
an employee described above would be
the same recourse open to an employee
earning above the threshold.

There had been a proposal that em-

ployees earning over a certain amount
per annum be prevented from referring
their dismissal disputes to the CCMA or
bargaining councils but this proposal
was not included in the final amend-
ments.

Do you have a labour law-
related question that you
would like answered?

Send your question to

derebus@derebus.org.za
d

Double jeopardy in
the workplace

same transgression (J Grogan Workplace
Law 10ed (Cape Town: Juta 2009) at
245). As a matter of fact the majority of
companies’ disciplinary procedures do
not make provision for such. In National
Union of Metalworkers of South Africa v
Vetsak Co-operative Ltd and Others 1996
(4) SA 577 (A) the Supreme Court of Ap-
peal held as follows with regard to as-
sessing fairness when considering an
employment relationship:

‘Fairness comprehends that regard
must be had not only to the position
and interests of the worker, but also
those of the employer, in order to make
a balanced and equitable assessment. In
judging fairness, a court applies a moral
or value judgment to established facts
and circumstances ... . And in doing so
it must have due and proper regard to
the objectives sought to be achieved by
the Act’.

In BMW (South Africa) (Pty) Ltd v Van
der Walt [2000] 2 BLLR 121 (LAC) the La-
bour Appeal Court (LAC) held as follows
with regard to determining whether or
not it would be fair for the employer to
subject an employee to a second discipli-
nary inquiry:

‘Whether or not a second discipli-
nary inquiry may be opened against an
employee would, I consider, depend on
whether it is, in all the circumstances,
fair to do so. ... In labour law fairness
and fairness alone is the yardstick.’

The above matter was followed in
Branford v Metrorail Services (Durban)
and Others [2004] 3 BLLR 199 (LAC) the
LAC held that:

‘The true legal position as pronounced
in Van der Walt is that a second inquiry
would be justified if it would be fair to
institute it’.

The question that arises is, what rem-
edy does an employer have for a flawed
disciplinary inquiry, which was patently
unfair and grossly prejudicial towards
the employer? This question was an-
swered in a recent arbitration award in
the MEIBC in the matter of NUMSA obo
Percy Montshiwagae v Glencore Won-
derkop Smelter (unreported METS 2539,
23-2-2015). The arbitration award is dat-
ed 23 February 2015.

The applicant argued that it was un-
fair to discipline him twice for the same
misconduct. He submitted that no new
evidence was presented at the second
disciplinary hearing. He argued that the
respondent could only interfere with the
chairperson’s decision if the chairper-
son’s decision was prompted by improp-
er motives of the chairperson.

The respondent argued that the fair-
ness of the second disciplinary inquiry
depends on the yardstick of labour fair-
ness. It was argued that the fairness of
the matter turned on the mistake of the
first disciplinary chairperson who did
not take into consideration that the ap-
plicant was already on a final written
warning for a safety related incident. It
was submitted that fairness and equity
as well the objectives of the Labour Re-
lations Act 66 of 1995 should be taken
into account.

The commissioner held that double
jeopardy is intuitively unfair but not in-
trinsically unfair. He found that the sec-
ond disciplinary hearing emanated from
a flawed decision by the chairperson on
the sanction. He further held that the ap-
plicant conceded under cross-examina-
tion that a dismissal was appropriate in
his case in view of his final written warn-
ing that was tantamount to agreeing that
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the decision was flawed. The commis-
sioner held that the decision of the first
hearing was grossly flawed. He held that
the applicant’s safety record was appall-
ing and the misconduct he committed
was inexcusable.

The commissioner acknowledged that
the respondent’s disciplinary proce-
dures make no provision for an appeal
by the company. He held that finality is
paramount in civil and criminal cases,
but does not enjoy the same sanctity
in labour law. That is why the autrefois
acquit/convict rule was not incorporat-
ed into labour law. The commissioner
opined that wider equitable considera-
tions are at play. More specifically the
sustainability of the employment rela-
tionship between the parties. The com-
missioner held that the respondent
could not file a judicial review and had
no other option but to rehear the matter.
The commissioner declared the second
disciplinary inquiry fair and reasonable
and dismissed the matter.

Conclusion

It is customary to hold only one discipli-
nary inquiry in accordance with the em-
ployer’s disciplinary code and procedure.
Only in exceptional circumstances may
an employer be required to hold more
than one disciplinary inquiry. There are
two types of instances where the em-
ployer requires a second disciplinary in-

What’s Next.

quiry. Firstly, the employer may view the
sanction meted out by the chairperson
unsatisfactory. Secondly, the employer
may regard the process followed in the
disciplinary inquiry flawed or irregular.
It has crystallised through a number of
cases that employers are allowed to re-
visit disciplinary enquiries. But there are
no clear guidelines under which circum-
stances an employer can hold a second
disciplinary inquiry.

The circumstances under which a sec-
ond disciplinary can be conducted will
obviously differ from case to case. It ap-
pears that it is easier for an employer to
accept a sanction or to hold another dis-
ciplinary hearing in instances where the
first disciplinary chairperson only rec-
ommends a specific sanction. It would,
however, be more difficult for an employ-
er to change a disciplinary outcome in
instances where the chairperson makes
a binding decision. In the matter of Soli-
darity obo Van Rensburg v Rustenburg
Base Metal Refineries (Pty) Ltd [2007[ 9
BALR 874 (P) it was held that the sanc-
tion was shockingly inappropriate and
the employee should not get away with
a bargain. Mischke is of the view that a
revisiting of a disciplinary inquiry would
be fair if it falls within the parameters of
fairness and fairness should be applied
to both the employer and the employee
(C Mischke ‘On second thoughts’ Con-
temporary Labour Law (2009) vol 19 no
2 (Sept) 11).

Fairness for an employee is to have an
adequate opportunity to respond to the
allegations. Similarly, fairness to the
employer is to have an adequate op-
portunity to present the employee with
the allegations and to have a reasonable,
just, coherent and appropriate sanction.
It will not be fair towards an employee
if an employer simply repeats the disci-
plinary process until it gets the desired
result.

Accordingly, in light of the above, I
submit that in determining whether it
would be fair for an employer to subject
an employee to a second inquiry hearing
based on the same allegations levelled
against him or her at the first discipli-
nary inquiry, the only test that must be
applied is whether in all circumstances,
it is fair to subject an employee to a sec-
ond disciplinary inquiry.

Fairness is determined based on the
facts of each case, and there is no par-
ticular set of factors that ought to be
considered in determining fairness in
the circumstances.

e The employer was represented by the
writer of this article who is employed as
a Senior Business Partner Employee Rela-
tions by the respondent.

Deon Mouton BProc (UFS) LLM (NWU)
is a Senior Business Partner: Employ-

ee Relations at Glencore Wonderkop

Smelter in Rustenburg.
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By
Brenda

Wardle

his article is primarily aimed

at examining whether the

s 100 intervention approved

by Cabinet earlier this year,

and confirmed among others,
by the Department of Cooperative Gov-
ernance and National Treasury, is indeed
an intervention as envisaged in s 100 of
the Constitution.

It is trite and need not be restated that
the Constitution is the supreme law of
the land and that any law or conduct,
which is inconsistent with it is invalid.
It is further trite that the Bill of Rights
binds the legislature, the executive, the
judiciary and all organs of state. Further,
everyone, in terms of s 33 of the Con-
stitution, has a right to administrative
action which is lawful, reasonable and
procedurally fair.

The doctrine of ultra vires is now com-
monly expressed as the constitutional
principle of legality. So while the govern-
ment of the Republic of South Africa, in
terms of s 40 of the Constitution, is con-
stituted of the national, provincial and
local spheres, these spheres, which are
distinctive, interdependent and interre-
lated, must observe and adhere to the
principles enshrined in the Constitution
and conduct any and all activities in line
with the parameters set out in, among
others, ch 10 thereof.

Section 154(1) of the Constitution re-
quires national and provincial govern-
ments to support and strengthen the
capacity of municipalities to manage
their own affairs. This support can be
by way of legislative or other appropri-
ate means. Section 41(f) of the Constitu-
tion further provides that all spheres of
government (and organs of state) must
respect the status, powers and functions
of other spheres and that they shall ‘not
assume any power or function except
those conferred on them in terms of the
Constitution’.

Section 100 of the Constitution, which
is at the heart of this matter, deals with
national supervision of provincial admin-
istration and ought to be relied on when
a province cannot or does not fulfil an
executive obligation in terms of legisla-

Cabinet approval of s 100
intervention by the department

of human settlements in the Nelson
Mandela Bay Metropolitan Municipality

tion or the Constitution. In such instanc-
es, the national executive may intervene
by taking any of the prescribed appro-
priate steps to ensure fulfilment of the
obligation. Section 100 then further sets
out both the substantive and procedural
requirements to be met prior to, during
and post the intervention. I submit that
the intervention as approved by cabinet
cannot possibly be an intervention in
line with this section of the Constitution.

Another Constitutional provision deal-
ing with intervention is s 139 and this
section refers to the provincial sphere
supervising local government. The pro-
visions of this section mirror those in
s 100 with concomitant substantive and
procedural requirements. It is clear that
these provisions too, are inapplicable.

Section 217 of the Constitution deals
with procurement. The Public Finance
Management Act 1 of 1999 and treas-
ury regulations regulate procurement
at national and provincial levels and the
Local Government: Municipal Finance
Management Act 56 of 2003 (among
others) regulates procurement at local
level. The values on which public sec-
tor procurement are based are, fairness,
equity, transparency, competitiveness
and cost effectiveness. However, nothing
prevents an organ of state (including a
sphere of government) from implement-
ing procurement policies providing for
categories of preference in the allocation
of contracts, as well as the protection or
advancement of persons or categories
of persons disadvantaged by unfair dis-
crimination.

It is important now, given the fact that
the said intervention does not appear
to be sanctioned by the Constitution, to
examine the other legislative provisions
which the Minister might have been al-
luding to.

The Housing Development Agency (the
Agency), was established in terms of the
Housing Development Agency Act 23 of
2008 effective 31 October 2008.

The purpose of the establishment of
the Agency was to respond to the re-
quirements of the comprehensive plan,
by identifying, acquiring, developing

land: And the disposal of land and land
properties. It provides project manage-
ment expertise. Schedule 4 of the Consti-
tution, which is expanded on below, thus
finds applicability.

Another provision that finds applica-
bility is s 3(4)(h) of the Housing Act 107
of 1997, which states that the Minister
of Human Settlements may establish
and finance institutions for purposes
of housing development and supervise
the execution of their mandate. The op-
erative words here being ‘supervise ex-
ecution’ as opposed to pure ‘execution’
which is envisaged by the announced
intervention.

In terms of sch 4 of the Constitution,
housing is a functional area of national
and provincial legislative competence.
In terms of the Housing Development
Agency Act, there is a need to accelerate
the delivery of housing, and there is an
urgent need for government to address
the increasing backlog in respect of
housing delivery together with the criti-
cal shortage of skills to provide housing
in some provinces and municipalities.
It thus becomes clear that the Housing
Development Agency Act does envisage
a situation where national government
(in this instance) can play a critical role
in order to ensure that effect is given to
rights enshrined in s 26 of the Constitu-
tion.

Section 4 of the Act states:

‘The objects of the Agency are to -

(a) identify, acquire, hold, develop and
release state, communal and privately
owned land for residential and commu-
nity purposes and for the creation of
sustainable human settlements;

(b) project manage housing develop-
ment services for the purposes of the
creation of sustainable human settle-
ments;

(o) ensure and monitor that there
is centrally coordinated planning and
budgeting of all infrastructure required
for housing development; and

(d) monitor the provision of all infra-
structure required for housing develop-
ment.’

Section 5 - role of the Agency:
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(1) The Agency must, in consultation
with the relevant owner, identify, ac-
quire, hold, develop and release state,
privately and communal owned land for
residential and community purposes for
the creation of sustainable human settle-
ments.

(2) The Agency must ensure that there
is funding for the provision of all infra-
structure that is required for housing de-
velopment in which it is involved.

(3) The Minister may, in consultation
with the relevant MEC, where there is
lack of capacity in any organ of state to
identify, acquire, hold, develop and re-
lease land for residential and community
purposes for the creation of sustainable
human settlements -

(a) advise the organ of state to con-
clude an agreement with the Agency to
offer assistance in terms of the Agency’s
skill and expertise; or

(b) direct the Agency to engage with
organ of state with a view to conclude
the agreement contemplated in para-
graph (a).

(4) Nothing in this Act detracts from
the power of a province and municipality
to identify, acquire, hold, develop and re-

lease land for residential or community
development without recourse to the
Agency, in terms of their functions un-
der the Housing Act 1997 (107 of 1997).’

Both the functions and the role of the
Agency, as set out above, are critical
when trying to decipher the meaning and
extent of the approved intervention. It is
pertinently clear that in instances, for
example, where there is insufficient ca-
pacity, the Agency may offer assistance
and that this assistance must end up in
the conclusion of an agreement. If one
has regard to the Level 2 Accreditation
granted to the Nelson Mandela Bay Met-
ropolitan Municipality in 2011 by then
Minister Tokyo Sexwale, it thus becomes
clear that the Metro indeed does have
the requisite capacity.

Under the functions of the Agency in
s 7 is reference to the Agency enhancing
the capacity of organs of state in order
to enable them to meet the demand for
housing delivery and the Agency may,
in terms of the same section, assist with
housing developments which have not
been completed within the anticipated
project period.

The R 4,6 billion to be utilised in this

intervention is quite a staggering sum.
Assistance by the Agency, if carried out
in line with the Housing Development
Agency Act, would be legal, however, it is
doubtful that an intervention that usurps
the entire human settlements function,
together with the control over a R 4,6 bil-
lion budget, derived mainly from govern-
ment grants, would pass Constitutional
muster and it is because of that, that I
argue that the Minister of Human Settle-
ments, and all those who concurred with
and approved the decision, acted outside
the prescripts of the law. The fact that an
incorrect categorisation was afforded to
the intervention, may merely be the tip
of what appears to be an iceberg.

What does remain pertinently clear,
as has been highlighted above, is that
there was no s 100 intervention by the
Department of Human Settlements in
the Nelson Mandela Bay Metropolitan
Municipality.

Brenda Wardle, LLM (Unisa). 0
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