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JUDGMENT

PRI 00,

oduction:

[1] The Applicant approached this Court on an urgent basis seeking an order
declaring the strike action by the Respondents unprotected and further
interdicting and restraining them from instigating or participating in such strike
action.



[2]

[3]

The Respondents filed an answering affidavit, to which the Applicant filed a
reply. The answering and replying affidavits were handed up in Court when
the matter was heard and as | had no prior sight of these affidavits or any
opportunity to peruse them, judgment in the matter was reserved. As all the

papers are before me, the matter will be finally determined.

regarding urgency. Not only am | of the view that the mat
also in the interest of the parties that the issues raise

delay.

Brief history

[4]

[5]

The Applicant has established an o] ity Forum’ (EEF) in

accordance with the provisions of thg Employment Equity Act! (EEA) to deal

with inter alia, issues relating to alleg crimination in the workplace.

grievance with the EEF differentiation on the basis of race or
ethnicity. NUMSA de at the Applicant eliminates the alleged unfair
differentiation.

In Octobef 2018, eferred inter alia, the wage parity dispute raised in
the Commission for Conciliation, Mediation and
. On 20 December 2018 and at the CCMA, the parties

a settlement agreement and in respect of the salary

h it.

estigation and classify where necessary according to job description. The

hey agreed to identify the group of affected employees, to do an

parties further agreed that the Applicant would provide all the relevant salary
information to include race, gender, date of employment, basic salary and
other variable earnings. The working committee agreed to meet on 8 and 9
January 2019.

1 Act 55 of 1998, as amended.



[6]

[7]

[8]

[9]

[10]

At the meeting of the working committee on 8 and 9 January 2019, the
Applicant tabled several proposals as a means of dealing with the equal
pay/discrimination dispute, but NUMSA rejected the proposals. NUMSA
demanded that the wages of the majority of employees be increased to those

of the highest paid employees.

NUMSA had two disputes with the Applicant; namely a wage disput

to wage increases and a dispute on wage discrepancies.

On 23 January 2019, the parties concluded a wage agreg
NUMSA’s wage demands for a two-year period. In ter ent,
wage increases and other benefits, are to be implementedfeve

two years.

dispute of mutual interest to the
February 2019 and on 26 March

On 16 April 2019, NU
Applicant, which strike

The Applicant’'s case

e which is to be resolved in terms of the provisions of section

10(6) of the EEA by way of referral to the Labour Court for adjudication
or arbitration. The dispute is not a dispute in respect of which industrial
action is permissible as strike action is excluded by the provisions of
section 65(1)(c) of the Labour Relations Act?(the LRA).

11.2  Secondly, the parties had entered into a collective agreement on 23

January 2019 in terms of which the terms and conditions of employment

2 Act 66 of 1995 as amended.



11.3 Thirdly, absent a secret ballot as required b

had been agreed to for a period of two years, save for the issues
expressly reserved for further discussion in May 2019. The said wage
agreement regulates all issues relating to wages and terms and
conditions of employment, including the current issue. NUMSA
accepted the sign-on bonus and it is therefore obliged to accept that all

issues relating to wages and terms and conditions of employment have

been resolved. The wage parity issue must be def
consideration after the conclusion of the wage agreement.

Relations Amendment Act3, NUMSA'’s

strike action.

The Respondents’ case

[12]

[13]

[1

The Respondents’ case is that for rs, salary discrepancies have

existed within the Applic number of employees performing the same

job do not receive t ation. This is a long-standing problem

and the Applicant’'s m ent has made little or no effort to resolve the

issue.

Initially, pelieved that the pay discrepancies were based on race or

ethui ¢ he Applicant disclosed information to the union, it is

at the salary discrepancies are not based on race or ethnicity.

emand is that all employees performing the same work must
celve the same remuneration. A dispute in respect of salary discrepancies
as declared and on 20 December 2018, a settlement agreement was
concluded at the CCMA. The settlement agreement established a working
committee to deal with the salary discrepancies and after the discrepancies
were not resolved at the meetings of 8 and 9 January 2019, the parties

remain in dispute concerning the salary discrepancies.

3 Labour Relations Amendment Act 8 of 2018.



[15] The true nature of the dispute is salary discrepancies, but it does not fall
within the scope of section 10 of the EEA as NUMSA'’s case is not that the
discrepancies arise from any of the grounds set out in section 6 of the EEA.
NUMSA has moved away from referring to the salary discrepancy dispute
as an equal pay / discrimination dispute. The salary discrepancies are

unrelated to race and ethnicity.

[16] The dispute is a matter of mutual interest as the issue in disputé”is ted

ware that when it concluded

discrepancies dispute.

[17] NUMSA made it cleard efused to classify the dispute as an equal
pay/discrimination d d classified the dispute as a wage gap
dispute. NUM Sothat it is entitled to strike on the issue in
dispute.

Analysis: The disp

that the nature of the dispute is a contentious issue on which
gdo not agree. The starting point therefore is to determine the true
t the dispute and to consider whether NUMSA has to refer the
dispute for adjudication or arbitration or whether it could embark on

dustrial action.

[19] In National Union of Metalworkers of SA and Others v Bader Bop (Pty) Ltd*
it was held that:

‘It is the duty of a court to ascertain the true nature of the dispute between the

parties. In ascertaining the real dispute a court must look at the substance of

42003 (3) SA 513 (CC), (2003) 24 ILJ 305 (CC) at para 52.



the dispute and not at the form in which it is presented. The label given to a
dispute by a party is not necessarily conclusive. The true nature of the dispute
must be distilled from the history of the dispute, as reflected in the
communications between the parties and between the parties and the
Commission for Conciliation, Mediation & Arbitration (CCMA), before and after

referral of such dispute. These would include referral documents, the certificate

mind that parties may modify their demands in the course of di
dispute or during the conciliation process. All of this mus

omitted)

[20] In National Union of Metalworkers of SA and Otherg,v Edel
h

of a court to

Aluminium(Pty) Ltd> it was confirmed tha

ascertain the true nature of the dispute be arties and in doing so,

the court must look at the substanc as held that:

‘[60] The true nature of the dispute mayibe discerned from the history of

the dispute, as ected in t munications between the parties

slevant documents for this purpose may

orm, the certificate of outcome, any relevant

1] as a general proposition it may be said that the issue in
pUte over which a strike may be called must be the issue in dispute
hat was referred to conciliation, this is not a rule 'to be applied in a
literal sense'. This would unduly restrict the process of collective
bargaining. Parties may readily modify or develop their demands in
the course of a collective bargaining dispute, whether during or after
the conciliation process. But this does not mean that a trade union
may call a strike ostensibly in support of one demand when the true
demand is one over which no strike is permissible. One of the
considerations which the court will take into account is whether the

nominal issue in dispute is the true dispute’.

5 (2010) 31 ILJ 139 (LC).



[21]

[22]

[23]

[24]

[25]

[26]

In ascertaining the true nature of the dispute, | am guided by the aforesaid
principles and the first issue to be considered is the history of the dispute,
as reflected in relevant documents. NUMSA'’s version is that for many
years, salary discrepancies existed in that a number of employees
performing the same job do not receive the same remuneration. This is a
long-standing problem and NUMSA’s members are frustrated that the

discrepancies have continued for such a lengthy period with the

management making little or no effort to resolve the issue.

NUMSA held meetings with the Applicant in July and A

alia, that the ‘salary discrepancies’ was a
proposed was that all employees w
department should earn the same Salary andythat the salary gap be closed

with immediate effect.

Subsequently and on @ der 2018, NUMSA referred a dispute to the

ised by the union’ and the result required

esolve all the issues that were raised. This

pUté concerning the salary discrepancies was not resolved.

n 25 January 2019, NUMSA referred a second dispute regarding salary
discrepancies to the CCMA. In the referral, the dispute is recorded as ‘the
employer is refusing to close the gap between employees who are earning
more than the others.’ The result required was left open on the referral form.

It is evident from the dispute notice as well as the referral forms that the

dispute relates to salary discrepancies.



[27]

[28]

[29]

[30]

The Applicant placed reliance on the way NUMSA has aired the issue in
dispute. To this extent, NUMSA'’s spokesperson, Ms Phakamile Hlubi-
Majola, stated in a live interview on eNCA radio that “...at Comair, there
continues to be this system where the majority of white workers earn more
than black workers, even those who fulfil the same tasks. That’s apartheid.
That's modern day apartheid.” On 20 December 2018 the

Newspaper published an article quoting Ms Hlubi-Majola as sayi

On 18 January 2019, Fin24 published ¢

guoted saying that it could not allow af$s here the principle of

equal pay for work of equal Vv, is and that the wage

discrepancies should be correcte

As recent as 16 April 2029pand afte strike notice was issued to the

dhafter the Applicant had failed to agree on a

union’s proposal to resolve pay discrepancies.

d no longer contended that the salary discrepancies were
ela race or ethnicity. NUMSA submitted that as the employees no
0 contend that the pay discrepancies constitute unfair discrimination,

their only remedy is to resolve the dispute through industrial action.

The Applicant’s response to NUMSA'’s shifted position is that the issue
raised by NUMSA is an equal pay claim and that remained NUMSA's public
position until today. NUMSA has provided a confirmatory affidavit by Ms
Hlubi-Majola, confirming the allegations in the answering affidavit as far as
they relate to her. NUMSA has however not amended its public statements

on the claim of racially motivated pay discrimination. Similar statements



[32]

[33]

[34]

[36]

were made by Mr Jim, with no indication in the answering affidavit that he
got it wrong or that he was misinformed or misquoted or that he no longer
believes the issue to be what he indicated it to be. The Applicant’s case is
that NUMSA cannot put forward one version to their members and the
public, in the hope of raising support, and in the same breath create a
different set of facts to get around the legal difficulties they face in

proceeding with the industrial action.

or withdrew
ourt, the first
attempt is made to state that the views expressed, no longer

represent its position.

NUMSA has since moved awayh from position that the salary

discrepancies were relategmte race o icity and its case is that the

dispute is no more th ige gap dispute. According to NUMSA, the

dispute is no longer pay dispute.

The true nature i e is to be determined from all the relevant facts.
This Co

demand Court is not bound by the CCMA’s characterisation of a

ard to the substance and not the form of the

ent of NUMSA'’s case shows that it demanded that there should
of wages for all employees performing the same work in the
argaining unit. Initially it was based on discrimination on the grounds of
ace or ethnicity, which, according to the answering affidavit, is no longer
NUMSA'’s case. The current demand is essentially that employees doing
the same work, should receive the same pay and according to NUMSA, the

issue in dispute is related to the terms and conditions of employment.

The Applicant’s case is that the demand remained the same — from the
outset NUMSA demanded that there should be parity of wages for all



10

employees performing the same work in the bargaining unit. Initially it was
based on discrimination and the current demand is essentially the same in
that NUMSA still demands that employees doing the same work, should
receive the same pay. The essence of the demand did not change, save for
the move away from the assertion that the motive for the pay difference was

based on discrimination.

[37] Itis evident that NUMSA’s demand is that there should be a pari

[38] Notwithstanding the fact that NUMSA stated in thg paper

e EEA and that

fall within the scope

sectiC

indirectly, on any of the grounds identified

does

the dispute is about salary discrepanci
of section 10 of the EEA, the fagls before
provided for in the EEA.

tablish a classic case

[39] Salary discrepancies arose is not known, but
ated to race or ethnicity or any other
6 of the EEA. The phrase ‘or on any other
to section 6(1) and section 6(4) was added to
13 amendments to the EEA, which came into
[40]

he same employer performing the same or substantially the same work or
work of equal value that is directly or indirectly based on any one or more of

the grounds listed in subsection (1), is unfair discrimination’.
[41] Section 6(1) of the EEA provides that:

‘No person may unfairly discriminate, directly or indirectly, against an
employee, in any employment policy or practice, on one or more grounds,
including race, gender, sex, pregnancy, marital status, family responsibility,
ethnic or social origin, colour, sexual orientation, age, disability, religion,
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HIV status, conscience, belief, political opinion, culture, language, birth or

on any other arbitrary ground.” (Own emphasis)

[42] The essence of the demand made by NUMSA remains one that employees
who perform the same work should receive the same pay. Although the
difference in remuneration is no longer alleged to be based on race or

proffer some rational justification for the diff
difference in levels of skill, experience, qualifie
so, the dispute giving rise to the strike that is capable of
determination by this Court and not be the subject of

industrial action.

[43] The amendments to the A, as to supra, intended to put

ditions of employment without an obvious
basis (any other ar 0 the test and the appropriate forum to
is the CCMA or the Labour Court. The

that the , NUMSA has to make out a case on an arbitrary
ground.

[44] pute indeed triggered the limitation on the right to strike as
ro r in section 65(1)(c) of the LRA where it is provided that no

may take part in a strike if the issue in dispute is one that a party

as the right to refer to arbitration or to the Labour Court in terms of the

RA or any other employment law.

[45] In view of my findings on the true nature of the dispute, it is not necessary
to deal with the other grounds on why the strike is unprotected, as raised by
the Applicant.

Costs
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[46] In awarding costs this Court has a wide discretion. In my view the interest of
justice will be best served by making no order as to costs, having regard to
the ongoing collective bargaining relationship between the parties and the
prospect of prejudice to the relationship and the successful resolution of the

current dispute, should an order for costs be made.
[47] Inthe premises, | make the following order:

Order

2. The Respondents are interdicted ang ' participating in
strike action pursuant to the certificate e issued under case
number H0257-19;

3. There is no order as to costs.

Connie Prinsloo

Judge of the Labour Court of South Africa

Advocate A Cook
cted by: Baker Mckenzie Attorneys
For Respondents: Advocate | de Vos

Instructed by: Cheadle Thomson & Haysom Attorneys



