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10 Should retirement funds be named or
identified in divorce orders?

n practice, non-member spouses whose marriages are ei-

ther in community of property or out of community of

property with the application for the accrual system, con-

tinue to be frustrated by many retirement funds. Accord-
ing to legal practitioner, Clement Marumoagae, retirement
funds generally refuse to pay them their portion of their mem-
ber spouses’ pension interests on the basis that their decrees
of divorce do not comply with s 7(8) of the Divorce Act 70 of
1979. The retirement funds’ strict and often incorrect applica-
tion of this provision force non-member spouses to unneces-
sarily undertake costly post-divorce court processes aimed at
‘correcting’ divorce orders. This article aims to illustrate that
retirement funds regulated by the Pension Funds Act 24 of
1956 (the PFA) are not entitled to reject divorce orders that
they deem not in compliance with s 7(8) of the Divorce Act if
such orders comply with s 37D(4)(a)(i) of the PFA.

13 Do trust account advocates need a mind
shift to deal with FICA?

enerally, legal practitioners operate within a given set

of specified rules and procedures. With these, come

certainty. One such key notable development is the

Legal Practice Act 28 of 2014 (LPA), which came into
effect last year. The LPA brings with it, various changes and
provision has now been made for advocates with trust ac-
counts, who are allowed to accept instructions directly from
the general public. This ‘new’ type of advocate will have to
operate a trust accounts on behalf of their client and, as a re-
sult will have to be in possession of a Fidelity Fund Certificate.
Other than complying with legislative requirements these legal
practitioners will have to do administrative work as well. One
of the key legislative requirements, which will need to be com-
plied with, is the Financial Intelligence Centre Act 38 of 2001
(FICA). In terms of FICA, attorneys (or legal practitioners, as
they are now called, including advocates with trust accounts)
are deemed or called accountable institutions and will have to
discharge certain responsibilities in terms of FICA writes ana-
lyst, Nkateko Nkhwashu.

1 6 Jurisdiction of the Labour Court - the
conundrum continues

n 4 March, the Labour Court (LC) delivered a semi-

nal judgment in the matter between Vodacom (Pty)

Ltd and Others v National Association of South Afri-

can Workers and Another (LC) (unreported case no
J256/19, 4-3-2019) (Lagrange J). Essentially, the court found
that non-employers are entitled to approach the LC for inter-
dictory relief. In this article, legal practitioner, Sihle Mdludla,
does not focus on the merits of the case, but on the matter of
jurisdiction.
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EDITORIAL

Interpreting
Practice Directive 2 of 2019

n July, the Office of the Judge
President Gauteng Division of
the High Court issued Prac-
tice Directive 2 of 2019 (www.
derebus.org.za). The directive
relates to the -

e case management, trial allocation
and enrolment of civil trial mat-
ters; and

e issuing of process, electronic ser-
vice and filing of practice notes
and heads of argument.

The directive is to be read with
r 36, 37 and 37A of the Uniform
Rules of Court, as amended, which
have been in force since July. The di-
rective applies to both the Gauteng
Division of the High Court in Preto-
ria and the Gauteng Local Division
of the High Court in Johannesburg
and its provisions prevail over any
provision in the practice manuals
of either court. All trial matters in
which the defendant is the Road Ac-
cident Fund or the Member of the
Executive Council of Health Gaut-
eng, or the Passenger Rail Agency
of South Africa constitutes the
category in respect of which paras
6 - 14 of the directive will apply.

Legal practitioners need to fully
understand and interpret the prin-
ciples of the directive correctly be-
cause, as the directive states: ‘This
directive shall be construed and ap-
plied in accordance with the princi-
ple that notwithstanding the provi-
sions herein providing for judicial
case management, the primary re-
sponsibility remains with the par-
ties and their legal representatives
to prepare properly, to comply with
all rules of court, the practice man-
ual and this directive and to act pro-
fessionally in expediting the matter
towards trial and adjudication. The
objectives of judicial case manage-
ment in the interests of justice are
to alleviate congested trial rolls
and to address the problems which
cause delays in the finalisation of
cases. Any failure by a party to ad-
here to these principles may be pe-
nalised by way of an adverse costs
order on a punitive scale, de bonis
propriis, and may further include an
order disallowing fees to be charged

to a litigant by that litigants own le-

gal practitioners.’

As can be seen from the above, this
directive has the potential to cause
issues for legal practitioners. In re-
sponse to the directive and the is-
sues it has caused, on 16 September
several legal practitioners filed a no-
tice in terms of r 16A (www. derebus.
org.za). The applicants raised the fol-
lowing constitutional issues:

e Whether the contents of the direc-
tive is contrary to the principle
of legality as it does not display
a rational connection between the
procedures prescribed therein
and the ends, which such proce-
dures are intended to achieve,
being to alleviate the causes of
litigation delay and/or increased
costs.

e Whether the contents of the direc-
tive unjustifiably breaches the ap-
plicants’ right of access to courts
as protected by s 34 of the Consti-
tution in the following respects -

- it unfairly limits a litigant’s ex-
isting right in terms of the rule
of party presentation as it is ac-
knowledged within the adversari-
al system of civil litigation;

- it does not strike a balance be-
tween the rights of litigants in
terms of the rule of party presen-
tation and the goals of case man-
agement;

- it unfairly creates delays in the
finalisation of damages claims
against the state and further un-
fairly provides the state with
grounds on which to create fur-
ther delays;

- it unfairly impairs the long-stand-
ing and untrammeled right of a
litigant to obtain a trial date on
the close of pleadings and un-
fairly creates further obstacles
and procedures before a trial date
may be obtained; and

- it introduces a system of case
management that provides no
remedy to a litigant who believes
that they have been unfairly re-
fused a trial date.

In the interest of access to justice,
it is imperative that cases are dealt
with expeditiously by the courts,

Mapula Sedutla - Editor

however, legal practitioners and liti-

gants should not be prejudiced in

the process.

e What experience have you had
with applying Practice Directive
2 of 2019? Send your views to
mapula@derebus.org.za O

Would you like to write
for De Rebus?

De Rebus welcomes article contri-
butions in all 11 official languages,
especially from legal practitioners.
Practitioners and others who wish
to submit feature articles, practice
notes, case notes, opinion pieces and
letters can e-mail their contributions
to derebus@derebus.org.za.

The decision on whether to pub-
lish a particular submission is that
of the De Rebus Editorial Committee,
whose decision is final. In general,
contributions should be useful or of
interest to practising attorneys and
must be original and not published
elsewhere. For more information,
see the ‘Guidelines for articles in
De Rebus’ on our website (www.der-
ebus.org.za).
¢ Please note that the word limit is
2000 words.

e Upcoming deadlines for article
submissions: 21 October, 18 Novem-
ber and 20 January 2019.
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Responses to
#Conveyancingmatters

assing the conveyancing exami-

nation is indeed not easy, not be-

cause it is difficult, but because it

covers such a vast field of compli-
cated legislation and law, and the work is
indeed very technical: There is only one
correct outcome.

Is the answer not to create two grades
of conveyancers? In grade 1, the can-
didate is allowed to prepare only run
of the mill work, such as transfers and
bonds. When more experience is gained,
the candidate can write the grade 2 ex-
amination, which will allow them to do
more complicated work.

In other words, the amount of material
to master is spread over two examina-
tions, but grade 1 allows a candidate to
get a foot in the door immediately.

Anville van Wyk BA LLB (Stell)

Post Grad Dip Tax (UCT) is a legal
practitioner at van Wyk van Heerden
Attorneys in Cape Town.

refer to your editorial ‘Conveyancing
examination update: What has the
LSSA done so far?’ 2019 (Aug) DR 3.
I want to put it on record that I fully
support the transformation of the legal

WHY ARE SOME OF THE
LEADING LAW FIRMS
SWITCHING TO LEGALSUITE?

LegalSuite is one of the |
South Africa. We have been developing legal software for over 25 years and
currently 8 000 legal practitioners use our program on a daily basis.

If you have never looked at LegalSuite or have never considered it as an
alternative to your current
time in getting to know the program better because we strongly believe it
will not only save you money, but could also provide a far better solution
than your existing system.

fraternity to represent the demographics
of South Africa (SA).

The Legal Practice Act 28 of 2014 (the
LPA) in s 26(2) provides that a legal prac-
titioner qualifies to be enrolled as a con-
veyancer, if they have passed a compe-
tency-based examination or assessment
of conveyancers as determined in the
rules by the Legal Practice Council (LPC).

The above implies that before one can
be enrolled as a conveyancer, one must
have been admitted as a legal practition-
er. What is the reason for this require-
ment? I suspect that the reason might
have to do with making qualifying as a
conveyancer a choice that individual le-
gal practitioners make.

Once that choice is made, one has to
sit for the competence-based examina-
tion of conveyancers. No one is forced or
obliged to take the examination.

The recent Law Society of South Africa
(LSSA) conference, in my humble opin-
ion, did not discuss the conveyancing ex-
amination matter thoroughly and mean-
ingfully. I do not recall a resolution being
taken to establish the LSSA Conveyanc-
ing Task Team. This team, I respectfully
submit, was established without a man-
date from the participants at the confer-
ence.

I am of the view that there is no gate-
keeping in the conveyancing field. All
candidates write the same conveyancing

iers of to the legal industry in

, we would er

ge you to invest some

Some of the leading firms in South Africa are changing over to LegalSuite.
If you can afford an hour of your time, we would like to show you why.

paper in the same language unlike in the
past.

The high failure rate is attributable to a
variety of factors and gatekeeping is not
one of them. One of the biggest causes of
the high failure rate is the sheer volume
of work/studying that a candidate has to
go through in preparing for the examina-
tion. Another contributing factor is the
lack of exposure to the conveyancing
field by many of the candidates.

There are other matters the legal pro-
fession will have to contend with going
forward.

There are candidates who complain
that the Board Examinations are too
strenuous and that they should be
changed. They argue that they should
be written over a period of at least a
month, with one paper written per week.
Furthermore, other candidates argue
that the notarial examination should be
divided into two papers, and written on
separate days, with at least a few days
between the papers.

There is another school of thought,
which calls for the scrapping of the con-
veyancing exam, as in their opinion, it
serves no purpose as any person can ap-
pear at the Deeds Office.

As we are all aware, there are some
legal practitioners who support Proxi
Smart in their ongoing legal battle to
take some work from conveyancers.

“MAKING COMPUTERS WORK FOR YOU”

0861 711150

FOR A FREE DEMONSTRATION.
www.legalsuite.co.za
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What will be the end game?

The conveyancing examination con-
sists of two papers. I submit, the pro-
posed format to write the conveyancing
examination as two separate distinct pa-
pers is absurd and will lead to the low-
ering of standards. To pass the exami-
nation, candidates must obtain the pass
mark for the examination as a whole as
it is presently applicable.

I fully support the recommendations
to increase the pool of examiners, to
make the past examination papers and
model answers freely available, to intro-
duce mentorship programmes and for
the LSSA to overhaul and improve the
Legal Education and Development con-
veyancing course.

Transformation of the conveyancing
field must never equate to the lowering
of standards.

The LPC must resist any attempts to
tamper with the various competency-
based examinations, as provided for in
the LPA.

Matome Lawrence Selepe

BSc Dip Higher Education (University
of Limpopo) Post Grad Dip Marketing
Management LLB (Unisa) is a legal
practitioner at Van Rensburg
Attorneys in Pretoria.

Justice delayed is justice
denied

find myself writing out of anger and

frustration as I am at my wits’ end.

My client has - yet again - been de-

nied justice due to an eviction mat-
ter being postponed for the sixth time.
We have followed all the correct proce-
dures and rules and yet illegal occupants
are still living a carefree life on my cli-
ent’s property, while my client has to
carry the financial burden.

The property was awarded to my cli-
ent in accordance with her late mother’s
will and was registered in her name in
May 2018. My client’s sister, her hus-
band and their adult children, who have
been residing in a wendy house on the
same grounds for some time, decided to
take occupation of the main house when
my client’s mother, the previous owner
of the property, fell ill. They were never
given permission to move into the main
house and have never contributed to-
wards the maintenance of the property.

My client, after registration of the
property, tried to negotiate with her
sister to vacate the property, but the re-
spondents threatened that they would
rather burn the house down than move
out. She, thereafter, decided to turn to
the law for assistance.

The matter was heard for the first time
in December 2018 and was postponed
for two months to allow the respondents

adequate time to find legal representa-
tion. The magistrate warned that if they
do not return with legal representation
in February 2019, that they would be
evicted.

On return to the court in February
2019, I was informed by the respond-
ents that their application to Legal Aid
South Africa (Legal Aid SA) was denied
due to the fact that their household in-
come exceeded the minimum threshold.
This time the matter was before another
magistrate who decided to postpone the
matter in order for the respondents to
appeal Legal Aid SA’s decision and to
allow the respondent’s time to seek as-
sistance from the Legal Practice Council
(LPC), therefore, denying the direction is-
sued by the previous magistrate.

The matter was heard again in April
2019. The respondent’s presented the
court with a letter from the LPC, dated
two days before the date we appeared
in court. The letter stated that the re-
spondents sought pro bono legal assis-
tance from the LPC, but that no attorney
was available to represent them at court.
I addressed the court and pleaded that
my client was being prejudiced by the
constant delay as she was continuously
paying towards a property of which she
enjoyed no use of. I also brought it to
the court’s attention that my client had
further been prejudiced as she could not
provide accommodation to her children
although she was the owner of another
property to which she had no access.
The court, yet again turned a blind eye to
my client’s prejudice and postponed the
matter affording the respondents more
time to find legal representation.

We appeared before the court again in
June 2019, again before a different mag-
istrate. The respondents presented the
court with another letter from the LPC.
This time the letter was dated four days
before the date we appeared in court. I
addressed the court again regarding the
merits, the possibility of alternative ac-
commodation, the continuous delays,
the threat made to my client and my
client’s financial position. The first re-
spondent was sworn in and the court es-
tablished that the first respondent was
employed and that no minor children
were residing with the first respond-
ent. The magistrate informed me that
it would be unreasonable to expect the
respondents to pay rent at another prop-
erty. She also instructed me to liaise with
the City of Cape Town and to assist the
respondents in securing legal represen-
tation as it was my duty as an ‘officer of
court’. The matter was postponed to the
beginning of July 2019.

I followed the magistrate’s instruc-
tions and presented her with an affida-
vit confirming same with the relevant
e-mails attached thereto in July 2019.
The respondents again came to court

without legal representation. The magis-
trate contacted Legal Aid SA herself and
instructed the respondents to return to
Legal Aid SA and to secure legal repre-
sentation before the next date, being the
end of July 2019.

We returned to court during the end of
July 2019. My concerned client contact-
ed me early that morning. She informed
me that the respondents’ son had been
engaged in criminal activities and that
youngsters from the neighbourhood
threatened to break her property down
as they believed that he was hiding at my
client’s property. The court commenced
and the respondents presented the court
with a letter from Legal Aid SA stipulat-
ing that their application for legal rep-
resentation had been completed, but
had not yet been approved as a ‘merits
investigation’ had to be done. I yet again
pleaded to the court that my client finds
herself in a difficult situation and that
the court has not assisted her since De-
cember 2018. The court delayed justice
for my client again and the matter has
now been postponed for the sixth time.

I firmly believe that justice delayed
is justice denied. This matter has been
presided over by three magistrates, who
each allowed the respondents more
time to find legal representation. I be-
lieve that everyone has the right to legal
representation, however, you can lead a
horse to water but you cannot make it
drink. These respondents have been af-
forded more than enough opportunity
to seek legal representation: They never
appealed the Legal Aid SA’s decision to
refuse them legal representation and
they did not contact the LPC timeously
to enable the LPC to assist them with a
pro bono attorney. Although a previous
application to Legal Aid SA had been re-
fused due to the respondents exceeding
the threshold, the magistrate instructed
the respondents to go back there. I am
convinced that the respondents will re-
turn to court on the next date without
legal representation. It is a magistrate’s
duty to adjudicate the law and to let jus-
tice be done. It is not a magistrate’s duty
to fight for a litigant who has no respect
for the law and it is simply unjust and
unfair to trample on a law-abiding citi-
zen.

Mariétte Wright LLB (UP) is
candidate legal practitioner at
Welgemoed Attorneys in Cape Town.

Q

Do you have an issue that you
would like to share with the
readers of De Rebus?

Send your letter to:
derebus@derebus.org.za
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PRACTICE MANAGEMENT - LEGAL PRACTICE

How FICA affects you

By

Simthandile

Kholelwa
Myemane

11 legal practitioners practis-
ing for their own account
are required, in terms of
s 84 of the Legal Practice Act
28 of 2014, to hold a valid

Fidelity Fund Certificate (FFC). In sup-

port of an application for the FFC by a

legal practitioner, the legal practitioner’s

annual statement on trust accounts is
required to be submitted to the Legal

Practice Council by the legal practition-

ers of a legal practice. In terms of this

statement clause 2 deals with attorney’s
compliance requirements, with sub-
clauses 2(i) - (n) specifically dealing with

the Financial Intelligence Centre Act 38

of 2001 (FICA) requirements.

The Financial Intelligence Centre (FIC)
is South Africa’s national centre for the
receipt of financial data, analysis and
dissemination of financial intelligence to
the competent authorities (www.fic.gov.
za, accessed 16-8-2019). The FIC was es-
tablished by FICA and has the mandate
to identify the proceeds of crime, com-
bat money laundering and terror financ-
ing. It does this by seeking to:

e ‘Supervise and enforce compliance
with the FIC Act;

e Facilitate effective supervision and en-
forcement by supervisory bodies;

e Receive financial data from account-
able and reporting institutions;

e Share information with law enforce-
ment authorities, intelligence services,
the South African Revenue Service, in-
ternational counterparts and supervi-
sory bodies;

e Formulate policy regarding money
laundering and the financing of ter-
rorism;

e Provide policy advice to the Minister
of Finance; and

e Uphold the international obligations
and commitments required by the
country in respect of anti-money laun-
dering and combating financing of ter-
rorism’.

This article seeks to address the sali-
ent requirements imposed on the legal
practice as an accountable institution
and on a legal practitioner as a person
who carries on a business or oversees or
manages a business or is employed by
a business. The FIC has issued several

guidelines dealing with the reporting
requirements of the accountable institu-
tions, and these can be accessed from
www.fic.gov.za. It is not the intention
of this article to go into detail on what
is contained in those guidelines, but all
readers are encouraged to read this ar-
ticle together with those guidelines to
obtain benefit. I will now consider the
specific sections of FICA as contained in
the statement.

Section 43B of FICA

This section requires a legal practice to
register with the FIC as an accountable
institution. Schedule 1 to FICA lists ac-
countable institutions, and legal practi-
tioners are included on the list. On reg-
istration with the FIC utilising the FIC’s
registration and reporting platform, the
legal practice is issued with a unique reg-
istration number.

Section 21 of FICA

This section requires the accountable

institutions to establish and verify the

identity of their clients, whether for a

single transaction or for a business rela-

tionship. In addition to the requirements
of this section, other specific require-
ments are as follows:

e Section 21A requires of the account-
able institution - when establishing a
business relationship with a prospec-
tive client - to obtain information to
reasonably enable the accountable in-
stitution to determine whether future
transactions, which will be performed
during the course of the business re-
lationship concerned are consistent
with the institution’s knowledge of
that prospective client.

e Section 21B of FICA deals with ad-
ditional due diligence measures re-
lating to legal persons, trusts and
partnerships. The section requires an
accountable institution to, in addition
to the requirements of ss 21 and 21A,
establish the nature of the client’s
business and the ownership and con-
trol of the client. Beneficial ownership
of the client becomes the most cru-
cial element of this section. Readers
should note that beneficial ownership
can only refer to an individual, so irre-

and your legal

practice

spective of the number of entities that
may be involved in terms of structures
formed, there is an ultimate individual
who benefits, and accountable institu-
tions must establish that individual.

e Section 21C requires an ongoing due
diligence of the client in respect of a
business relationship by the account-
able institution.

e Section 21D empowers the accounta-
ble institution to repeat the steps con-
tained in ss 21 and 21B should there
be doubts about the veracity of previ-
ously obtained information.

e Section 21E deals with the inability by
an accountable institution to perform
the steps contemplated under ss 21,
21A, 21B and 21C and states under
s 21E ‘[i]f an accountable institution is
unable to -

(a) ...

b ...

() conduct ongoing due diligence as
contemplated in section 21C, the in-
stitution -

(i) may not establish a business rela-
tionship or conclude a single trans-
action with a client;

(ii) may not conclude a transaction in
the course of a business relationship,
or perform any act to give effect to a
single transaction; or

(iii) must terminate, in accordance with
its Risk Management and Compli-
ance Programme, an existing busi-
ness relationship with a client,
as the case may be, and consider
making a report under section 29 of
the Act”’

e Sections 21F and 21G address how to
deal with a prospective client estab-
lished to be a foreign public official or
a domestic public official respectively.

e Section 21H deals with family members
and close associates of clients deter-
mined under ss 21F and G.

Section 42 of FICA

At this point I direct the attention of the
readers to s 42 of FICA, dealing with the
requirement for an accountable institu-
tion to prepare and maintain a Risk Man-
agement and Compliance Programme.
Subsection 42(2) details various things
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to be achieved by the Risk Management
and Compliance Programme.

With the understanding of the require-
ments of ss 21 and 42 that has been es-
tablished in the foregoing paragraphs, I
now focus on the reporting requirements
of an accountable institution.

Section 28 of FICA

The section imposes a duty on the ac-
countable institution to report to the
FIC, within the prescribed period. Cash
paid by or received by an accountable
institution to/from the client, a person
acting on behalf of the client, or a per-
son on whose behalf the client is acting
in excess of the threshold. The thresh-
old is currently set at R 24 999,99 with
any amount above that reportable to the
FIC in terms of FICA, and is not limited
to cash transactions at the office of the
legal practice but includes cash trans-
actions where cash is paid directly into
the bank account held with a financial
institution in the name of the account-
able institution. In this regard, both the
financial institution at which the bank
account is held, and the accountable in-
stitution have the duty to report the cash
transaction to the FIC.

Section 28A deals with reporting prop-
erty associated with terrorist and related
activities and financial sanctions pursu-
ant to Resolutions of United Nations Se-
curity Council.

Section 29 of FICA

This section imposes a duty on the ac-
countable institution to report suspi-
cious or unusual transactions and ac-
tivities to the FIC within the prescribed
period. Suspicious or unusual activity
deals with circumstances where a trans-
action is not concluded, but there has

been an attempt or anticipation for a

transaction to take place; whereas sus-

picious or unusual transaction suggest
that a transaction has been concluded
and can be traced.

A draft guidance notes, Guidance Note
4A, by the FIC defines:

e Suspicious activity reporting as refer-
ring to ‘a suspicious or unusual activi-
ty report submitted in terms of section
29(1) or 29(2) of the FIC Act in respect
of the proceeds of unlawful activities
or money laundering where the report
relates to an activity which does not
involve a transaction between two or
more parties or in respect of a transac-
tion or a series of transactions about
which enquiries are made, but which
has not been concluded, respectively.’

e Suspicious transaction reporting as
referring to ‘a suspicious or unusual
transaction report submitted in terms
of section 29(1) of the FIC Act in re-
spect of the proceeds of unlawful ac-
tivities or money laundering where

the report relates to a transaction or a
series of transactions between two or
more parties.’

Scenario 1 - illustration of

a suspicious activity

A representative of a prospective client
approaches a legal practice for a busi-
ness relationship. The accountable insti-
tution employs the requirements of s 21
to the prospective client. The prospective
client fails to satisfy the requirements,
by failing to disclose to the legal practice
the nature of business that the prospec-
tive client engages in and the beneficial
ownership of the client despite requests
by the legal practice for the information.
The legal practice then declines to enter
the business relationship with the pro-
spective client as required by s 21E.

In this illustration, no transaction has
been concluded, purely an activity has
taken place. The accountable institution
is, therefore, required in terms of s 29 of
FICA to file a suspicious activity report
with the FIC.

Scenario 2 - illustration of

a suspicious transaction

On 23 April a prospective client of a legal
practice approaches the legal practice
and advises that he would like to pur-
chase a property in future, but wishes
to make a deposit into the trust account
of the legal practice while identifying
the property as he would like the legal
practice to be involved with the trans-
fer of the property. After deliberations
with the legal practitioner at the legal
practice, the parties reach an agreement
in terms of which the amount paid in
by the client would be invested by the
legal practice pending the purchase of

a property, and subsequently the client

deposits an amount of R 2,5 million into

the trust account of the legal practice as
follows:

e On 24 April the client deposits a cash
amount of R 500 000 into the legal
practice’s trust bank account held
with one of the financial institutions
within South Africa (SA) - ss 28 and
29(1) reporting by both the financial
institution and the legal practice.

e On 24 April the client transfers an
amount of R 800 000 from an invest-
ment account held with a financial in-
stitution within the SA.

e On 26 April an amount of R 600 000 is
received into the trust account of the
legal practice from a financial institu-
tion outside SA.

e On 29 April the client walks into the
offices of the legal practice with a
bag full of cash to the amount of
R 450 000. Sections 28 and 29(1) re-
porting by both the financial institu-
tion and the legal practice.

e On 30 April around 10:00 am a cash
amount of R 24 000 is received into
the trust bank account of the legal
practice, a further R 24 000 is received
into the trust bank account of the legal
practice around 15:15 pm on the same
day. This is an attempt at splitting the
amount to fall below the R 24 999,99
threshold. Because the total cash
amount of R 48 000 happened within
a 24-hour period from each other, the
amount is reportable in terms of s 28.

e On 30 April another amount of
R 102 000 is received via an electronic
funds transfer into the trust bank ac-
count of the legal practice.

e On 22 May, the representative of the
client approaches the legal practice
and advises that the client no longer
wishes to continue with the purchase
of a property and would, therefore,
wish to withdraw the amounts paid
into the trust account of the legal
practice. The representative provides
a bank account into which the refund
should be paid. Section 29(1) report-
ing by the legal practice.

In this entire scenario, indications are
that there is potentially an attempt to
conceal the proceeds of unlawful activi-
ties, and to launder the money using the
trust account of a legal practice.

Conclusion

Legal practitioners are cautioned of ways
in which they may find themselves be-
ing party to money laundering activities
and to protect themselves and their legal
practices from such. It is in the best in-
terest of every legal practice to prepare
and maintain a Risk Management and
Compliance Programme, which guides
and protects the legal practice from fall-
ing foul of such attempts by potentially
corrupt clients. If in doubt regarding a
business relationship, terminate that re-
lationship and report your suspicions to
the FIC.

e See also Nkateko Nkhwashu ‘Do trust
account advocates need a mind shift
to deal with FICA? on p 13.

Simthandile Kholelwa Myemane

BCom Dip Advanced Business Man-
agement (UJ) Cert Forensic and In-
vestigative Auditing (Unisa) Certi-
fied Control Self Assessor (Institute
of Internal Auditors) is the Practi-
tioner Support Manager at the Legal

Practitioners’ Fidelity Fund in Cen-
turion. O
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PRACTICE MANAGEMENT - LEGAL PRACTICE

KPIs: What are they

By
Carl

Holliday

ey Performance Indicators (KPIs) are management

measurement tools, values used to determine the

state of the business and typically expressed as a

number. The word metric is often used in a simi-

lar way and refers to any measurable value used
to track and measure performance. KPIs in themselves are
not valuable and should be considered tools to be used in the
process of reaching business goals. Metrics are typically time,
often measured by hours, months, quarters and years. Metrics
can also be measured in hard number value, for example, how
long does it take a legal practitioner to make x amount of mon-
ey? KPIs typically have forward looking or historical aspects,
in other words, are legal practitioners reporting (historical) or
forecasting (predictive)?

KPIs are all around us. We feel the business is doing better
and we know the business is growing. Intuitive management
is, however, almost always doomed to failure. Adopting de-
fined KPIs places management on an analytical, objective level,
which is based on accurate, quantifiable information. Reducing
complex business information to simple KPI results allows for
easy comparison: Actual to potential, peer-to-peer or year-on-
year.

There are no magical or universally applicable KPIs. Certain
business requirements appear perennial, but do not necessar-
ily apply universally to all businesses, nor continuously. The
easiest application of KPIs is to consider current business
goals. The KPIs selected must support our efforts to achieve
goals as KPIs are not goals in themselves. Over time, goals may
change and using the same KPIs indefinitely reflects a misun-
derstanding of their purpose and complacency in the status
quo.

It is anecdotal that the two most commonly used KPIs are:

e What are my fees for the month?
e How much money do we have in the bank?

Although valid, these KPIs are limited in scope and only re-
veal limited information. In order to be successful, we need to
know more.

Finding KPIs

KPIs are usually numbers, which represent the answer to de-
fined questions. We can simply and clearly express the answer
to questions such as ‘what are my fees for the month?’ using
the KPI ‘fees month-to-date’ principle as guidance. KPIs do not
have special names. Certain concepts have crystallised over
time, but a KPI may be given any name, as long as its con-
tents and meaning are clearly understood. Once a legal practi-
tioner knows what they want to manage they can create tools
to measure. Once clarity exists on business goals, supporting
KPIs can be defined. The practice support systems in use to-
day contain vast amounts of information applicable to a legal
practitioner’s business. The answers to the questions we seek
are contained in those systems. Often it is simply a question of
knowing where to look, of how to interpret the information in
a manner that makes sense in our business environment.

The discussion which follows is intended to provide insight
into a few of the most common areas affecting law firms, with-
out in any way being exhaustive. Consider KPIs as a basket
of options. Based on current business requirements, select a

and how do we
use them?

combination of KPIs that best support achieving those goals.
Review those goals and the supporting KPIs periodically.

Marketing

A new firm may place a very high value on marketing relat-

ed KPIs. This should support the goals of business growth

through new client acquisition. Profitability may in fact be

negatively affected by strong growth. Some terms used in mar-

keting, include:

e New client acquisition - the number of new clients recruited
in a given amount of time.

e New matter opened - the number of new matters opened in
a given amount of time.

e Matters closed - number of matters finalised in a given
amount of time.

e Total clients and total matters - a simple count of the total
on a date.

e Client acquisition cost - the cost involved in acquiring this
client.

Operations

Operational KPIs deal with how efficiently we work. Given an

eight-hour work day, how much of our time was converted into

billed hours. These KPIs include:

e Fees month-to-date - a count of value of work done for the
month.

e Fees year-to-date - cumulative value of work done for the
year.

e Daily billable hours - the number of hours a professional is
expected to bill.

e Actual hours billed, or average per client or day - a measure
of performance.

e Fees to target - the gap between current fees month-to-date
and monthly fee target.

Human Resources
e Professional staff to support staff ratio - who works in our
business and in what roles?

e Professional/support staff churn - how often do we replace
staff?

Profitability

Profitability is a high-level goal of interest to businesses own-

ers. The information contained in these KPIs typically cover

longer time frames and deal with the success of the entire busi-

ness. These KPIs include:

e Income to budget - the difference between budgeted income
and actual income.

e Expenses to budget - the difference between budgeted ex-
pense and actual expenses.

e Debtor days - the time we wait for clients to pay.

e Fees to cash - the value or rate at which our fees billed are
converted to cash in the bank.

Selecting KPIs to track
When selecting KPIs to track, it is essential to first know why
the KPI is needed, and secondly who will use the KPI?
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e A junior professional may be given a simple set of KPIs
mainly from the operations basket, to encourage dedicated
hard work. Fees month-to-date is a very clear measure of
productivity, but not profitability. Dealing with matters on
a daily basis requires dedication and focus, as well as the
ability to convert work done into billable hours. Typically, a
legal practitioner is directly responsible for matters under
their control. KPIs are short term, should be updated daily
and deal with individual performance, for example, ‘Produc-
tivity: Fees and files.’

e Heads of departments may be tasked with KPIs, such as:
New matters opened, fees year-to-date and debtor days.
Dealing with issues, such as how effectively a given depart-
ment is functioning and daily operational control of activi-
ties and staff line management. Typically, an experienced le-
gal practitioner in charge of other legal practitioners would
be tasked with KPIs that fall in the short to medium term,
and would be updated weekly and deal with ‘Profitability:
People and activities’.

e Partners and business owners should be tasked with human
resources, new client acquisition, client acquisition cost, and
profitability KPIs. The success of the entire business rests
with them. Senior management is responsible for the entire
business. KPIs deal with all aspects of the business, but at a
higher, more abstract level and should be updated monthly
with ‘Profitability: Strategy and direction.’

A KPI productivity example

Monthly fee target R 20 000
Actual fees month-to-date R 16 014
Number of files billed or invoices sent 23

These KPIs are closely related. They show the fee earner’s ex-
pected monthly fee target of R 20 000 and the actual fees writ-
ten of R 16 014. On the 15th of the month, this would indicate
an 80% achievement of target, with time to spare. Reaching tar-
get is very likely. But, at the end of the month, the numbers tell
a different story of targets not being reached. It also reveals
an expected billing rate of R 80 per hour, with an actual billing
rate of R 64 per hour. This is based on a 31-day month, and
eight-hour work day. In addition, the nett invoice value equals
R 696,26 fees per file.

KPIs are often presented in visual format to provide ‘at-a-
glance’ management reports. A common visual tool is the busi-
ness dashboard.

Business dashboards

A business dashboard is a graphical display of management
information. If a picture does paint a thousand words, a busi-
ness dashboard may be the display of a master’s in business
administrations worth of management information.

Even if the system in place does not provide a dashboard,
these can quite easily be built using spreadsheets, based on
standard information. The simple example below shows new
matters and fees, monthly. The strength of a business dash-
board is its visual appeal, it should be easy to use and easy
to interpret. This may necessarily truncate certain details, but
these should be available from supporting documents.

An example of a simple business dash-
board

The table contains three sets of data for the year-to-date; new
matters opened; fees month-to-month; and fee target. The fee
target column is used to present the fees to target chart. The
example visually illustrates a trend: Those months with low
numbers of new files, also show lower fees. Reasons for this
trend may not be apparent from the business dashboard but

does make it easy to spot. Adding fees year-to-date, year-on-
year may reveal annual recurring trends.

Month New matters Fee total Target
March 2 R 20 765 R 20 000
April 4 R 23 490 R 20 000
May 1 R 24 006 R 20 000
June 1 R 16 014 R 20 000
July 3 R 19 056 R 20 000
August 5 R 21 050 R 20 000
September 9 R 22012 R 20 000
October R 20 000
November R 20 000
December R 20 000
January R 20 000
February R 20 000

Carl Holliday BProc LLB (NWU) is a non-practising legal

practitioner in Pretoria. Qa
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Should retirement funds be named
or identified in divorce orders?

By
Clement
Marumoagae

n practice, non-member spouses whose marriages are
either in community of property or out of community
of property with the application for the accrual system,
continue to be frustrated by many retirement funds.
Retirement funds generally refuse to pay them their
portion of their member spouses’ pension interests on
the basis that their decrees of divorce do not comply
with s 7(8) of the Divorce Act 70 of 1979 (the Divorce Act). The
retirement funds’ strict and often incorrect application of this
provision force non-member spouses to unnecessarily under-
take costly post-divorce court processes aimed at ‘correcting’
divorce orders. This article aims to illustrate that retirement
funds regulated by the Pension Funds Act 24 of 1956 (the PFA)
are not entitled to reject divorce orders that they deem not in
compliance with s 7(8) of the Divorce Act if such orders com-
ply with s 37D(4)(a)(i) of the PFA.

The legal framework

Section 7(8) of the Divorce Act provides the court granting a
divorce, discretion to make an order that a portion of the mem-
ber spouse’s pension interest ‘shall’ be paid by the member
spouse’s retirement fund to the non-member spouse when the
pension interest accrues to the non-member spouse. This is an
extraordinary power that the legislature vested in the courts,
which entitles courts to make orders against retirement funds
that are usually not parties to divorce proceedings. Naleen
Jeram correctly argues that ‘it is still necessary to obtain an
order in terms of s 7(8) ... if the fund is to be co-opted into
payment of any assigned pension interest’ (‘Is it still neces-
sary to obtain a court order against a fund? A rebuttal’ 2017
(June) DR 28). I have also argued elsewhere that ‘[tJhe current
legal position is indeed that in order for retirement funds to

Anaoy/sabew| ojeo :80n0s aINiold

DE REBUS - OCTOBER 2019

-10 -



http://www.derebus.org.za/still-necessary-obtain-court-order-fund-rebuttal/

make payment of portions of their members’ pension inter-
est to non-member spouses, they should be served with court
orders, which direct them to make such payment’ (‘Enforce-
able orders against retirement funds after divorce: A rejoinder’
2017 (June) DR 34). In other words, without a court ordering
a retirement fund to pay to the non-member spouse a portion
of the member spouse’s pension interest, the retirement fund
can refuse to make such payment notwithstanding, the fact
that the fund has satisfied itself that the member spouse is its
contributing member.

Not only do retirement funds refuse to make payment of
pension interests to non-member spouses on the basis that di-
vorce orders are ‘defective’ because they do not order them to
make such payments, they also refuse to pay when their names
are incorrectly cited in divorce orders. I have argued elsewhere
that:

‘This strict approach negatively affects litigants who are in-
stituting divorce proceedings either on their own or with the
assistance of legal practitioners who lack the necessary ex-
pertise in this area of law. In most “do it yourself” divorces
wherein the instituting party will be given a proforma divorce
summons to fill out for themselves or with the assistance of
the Registrar of the court, chances of failing to properly make
out a case for a pension interest remains high and can be dis-
astrous leading to such a party not being able to claim his or
her share of the member spouse’s pension interest. It could
not have been the intention of the Legislature for legally un-
assisted or poorly assisted divorce litigants to be prejudiced
by the requirement that they must ensure that the names of
retirement funds are stated in their divorce decrees’ (C Maru-
moagae ‘Prejudice emanating from non payment of pension
interests due to what is contained in or omitted from divorce
decrees’ (2018) 51.1 De Jure 102).

I note that there are judicial officers who - when realising
that the manner in which the pension interest has been plead-
ed or dealt with in the settlement agreement may lead to re-
tirement funds refusing to pay - may attempt to assist either
the legally unassisted litigants or legal practitioners who might
have dealt with this aspect in a manner that might prejudice
their clients. This assistance might be borne out of the frus-
tration relating to many post-divorce applications intended
to vary divorce orders where retirement funds have refused
to pay former non-member spouses’ their entitled portions of
their former non-member spouse’s pension interests. Retire-
ment funds continue to force former non-member spouses
to make such applications despite the fact that these former
non-member spouses are entitled to their former non-member
spouses’ pension interests (GN v JN 2017 (1) SA 342 (SCA) at
para 25).

Section 7(8) of the Divorce Act is an effective legislative tool
that empowers retirement funds to frustrate non-retirement
fund members, because as the law stands, this provision must
be complied with. It is interesting to note that nowhere in this
provision is it stated that when exercising its discretion, the
court must either state the name of the retirement fund con-
cerned or must precisely state the name of the retirement fund
that it orders to pay to the non-member spouse their portion of
the member’s pension interest. However, context is provided
by s 37D(4)(a)(i)(aa) of the PFA, which mandates that for the
purposes of s 7(8) of the Divorce Act the portion of the mem-
ber spouse’s pension interest that accrues due to the divorce
and thus, should be paid to the non-member spouse ‘must be
deducted by -

(aa) the pension fund or pension funds named in or identifi-
able from the decree’.

It can be argued that this provision - at least in part - illus-
trates that retirement funds that have been rejecting divorce
orders on the basis that they are not specifically named in
the divorce orders were empowered by legislation to do so.
However, that argument loses the fact that s 37D(4)(a)(i)(aa)

FEATURE - PENSION FUND LAW

‘Not only do retirement funds refuse
to make payment of pension interests to

non-member spouses on the basis that
divorce orders are ‘defective’ because
they do not order them to make such
payments, they also refuse to pay when
their names are incorrectly cited
in divorce orders.’

of the PFA is twofold. First, and most preferably, this provi-
sion requires that the name of the retirement fund that will
be ordered to pay in accordance with s 7(8) of the Divorce Act
must be named in the divorce order. Secondly, if such a retire-
ment fund is not named, at the very least, it should be identifi-
able from the order. It is easier to identify a retirement fund
in a settlement agreement that will be made an order of court
as opposed to where there is no settlement agreement. It is
nonetheless, possible to identify the relevant retirement fund
in the pleadings and request the court to state some of the
identifying features of the fund in the divorce order such as
the member’s employment or retirement fund number if it is
known. In short, notwithstanding, the fact that they are not
precisely stated in divorce orders, retirement funds have no
legislative basis to reject divorce orders that identifies them
as retirement funds that member spouses involved in divorce
litigations are contributing to. In other words, it does not make
sense to force non-member spouses to make applications to
court to vary orders at great costs, where retirement funds
have satisfied themselves that they are the relevant funds that
will eventually make payment to non-member spouses. In Dos-
son v Cape Municipal Pension Fund [2009] 1 BPLR 12 (PFA) para
5.13, the Adjudicator correctly noted that:

‘It is true that the present position may lead to much hard-
ship. The many complaints before this tribunal indicate that
pension funds are frequently incorrectly cited, or not men-
tioned by name at all, although they can usually be identified
from the context. In circumstances where the fund is clearly
identifiable, although not named, it seems unduly onerous to
require a party whose claim has fallen due to make formal ap-
plication for rectification of the divorce order’.

I am of the view that the relevant retirement fund will always
be identifiable. In my view, the fact that the member spouse is
cited on the divorce order, there can be no better identifying
feature than that. It is possible for the member spouse not to
know the name of their retirement fund, because in most in-
stances, members’ payslips merely indicate their contribution
to either a pension fund or provident fund without stating the
full names of the members’ retirement fund. The second most
obvious identifying feature that would be stated in the plead-
ing as opposed to the divorce order is the member spouse’s
workplace or profession. If there is a standalone fund, umbrel-
la fund or industry related fund that the employer participates
in, then by virtue of employment, the member spouse will be-
long to that fund and the employer should provide relevant
information thereto. Divorce as a contingent event makes non-
member spouses beneficiaries of their member spouses’ pen-
sion interests. In terms of s 7D(1)(c) of the PFA, one of the
duties of the board is to ‘ensure that adequate and appropriate
information is communicated to ... beneficiaries of the fund
informing them of their rights, benefits and duties in terms of
the rules of the fund’.

Assuming that it might be difficult to identify the relevant
retirement fund, particularly when the relevant fund is neither
named nor identifiable from the divorce order - as the law
stands - retirement funds will be within their rights to refuse
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‘Divorce practitioners should, however,
note that they need to comply with the law
as it is currently applied and make

adequate provision of the member spouses’
pension interests in order for
retirement funds to pay portions thereof
to non-member spouses.’

to make payments to non-member spouse. This assumption
leads to the strict application of s 7(8) of the Divorce Act that
without an order that the retirement fund must pay to the non-
member spouse a portion of the member spouse’s pension
interest the affected retirement fund cannot make such pay-
ment. This is despite the fact that the non-member spouse is
entitled to receive that payment (GN v JN at para 25). The issue
in almost all pension interest related disputes has never been
the fact that the non-member spouse struggled to identify the
relevant fund, but that such a fund was either not named in the
divorce order or incorrectly cited.

I submit that the legislature must honestly assess how the
fact that ‘retirement savings’, which are contributed from
member’s salaries and invested on their behalf by their retire-
ment funds are not ‘real’ assets is prejudicing non-member
spouses (C Marumoagae ‘An argument for necessary amend-
ments to the legislative provisions regulating the sharing of
retirement savings upon divorce in South Africa’ (2018) 30 SA
Merc LJ280). Should ‘retirement savings’ be elevated to the sta-
tus of ordinary assets, there will be no need for them to first be
deemed to be assets in terms of s 7(7) of the Divorce Act and

For dedicated appedals suppd
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then be ordered to be paid to the non-member spouse in terms
of s 7(8) of the Divorce Act. In other words, ‘as ordinary assets’
retirement savings will automatically constitute part of the
joint estate when members are married in community of prop-
erty and part of the member’s accrual if the accrual system is
applicable to the parties’ marriage. I submit that the legislative
burden created by s 7(8) of the Divorce Act is unnecessary and
the practical hardships that results from its strict application
by retirement funds makes it clear that amendments to the
Divorce Act are necessary to repeal this provision. In order to
lessen the burden, the legislature should also amend s 37D(4)
(a)(i)(aa) of the PFA to simply read ‘the pension interest should
be deducted by the member spouse’s retirement fund’. In other
words, I submit that it should not be a legislative requirement
that in order to pay there should first be reference to the af-
fected retirement fund in the divorce order.

Conclusion

Divorce practitioners should, however, note that they need to
comply with the law as it is currently applied and make ad-
equate provision of the member spouses’ pension interests
in order for retirement funds to pay portions thereof to non-
member spouses. In other words, practitioners should assist
the court to either name or identify the relevant fund in di-
vorce decrees. I recommend that the following clause to be in-
serted either in the pleadings or settlement agreement, which I
believe will enable the court to exercise its discretion in terms
of s 7(8) of the Divorce Act:

‘The plaintiff/defendant is a member of ABC pension/provi-
dent fund (whichever is applicable). The defendant/plaintiff is
entitled to be paid 50% of the defendant/plaintiff’s pension
interest held by ABC pension/provident fund.’

If the name of the relevant retirement fund is unknown,
rather than incorrectly citing such retirement fund, it is ideal
to draft the pension interest clause using known information
with a view to identify such a fund. I propose the following:

‘The plaintiff/defendant is employed at Marumoagae Enter-
prises and contributes to a retirement fund (a neutral term)
which his/her employer participates, which is administered
by A/B/C (applicable underwriter). The defendant/plaintiff is
entitled to be paid 50% of the plaintiff/defendant’s pension
interest held by the retirement fund which plaintiff/defendant
is a contributing member.’

Where the practitioner is unsure of the type of fund to which
the member spouse belongs, I submit that the phrase ‘retire-
ment fund’ should be used. This is a general phrase that ad-
equately captures different kinds of funds such as: Pension
funds; provident funds; preservation funds; deferred funds
and retirement annuity funds.

Clement Marumoagae LLB LLM (Wits) LLM (NWU) Dip
Insolvency Practice (UP) is a legal practitioner at Thipa
Attorneys and senior lecturer at the University of Wit-

watersrand in Johannesburg. Mr Marumoagae is also a
council member of the Legal Practice Council. 0

Did you know?

e In 2016 statistics showed that four in ten divorces, in
South Africa, were marriages that lasted less than ten
years.

e According to a report by Statistics South Africa, men
tend to marry younger women. More than 76% of bride-
grooms were older than their brides, compared to near-
ly 16% who were younger than their brides. Only 8%
were the same age as their brides. Men are also more
likely to marry women who had never been married be-
fore.
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Do trust account advocates need a
mind shift to deal with FICA?

Nkhwashu

enerally, legal practition-

ers operate within a given

set of specified rules and

procedures. With these,

come certainty. Thus, the

preference for legisla-

tion to be captured in writing, as well

as gaps in law to be settled in court, in

judgment form. This obsession of hav-

ing everything spelled out in writing or

captured in ‘black and white’, shapes

and reinforces a certain mind shift in

every legal practitioner. Although, there

are benefits to it, it is not always the

case. There are developments underway

within the legal field, which are going to

require legal practitioners to tweak or

shift their minds with regard to certain

things or how they conduct and run their
practices.

One such key notable development

is the Legal Practice Act 28 of 2014
(LPA), which came into effect last year.
The LPA brings with it, various changes,
some stemming from its key overriding
objectives. One such objective is to en-
sure transformation, as well as ‘greater
access’ to the legal profession. Greater
access refers to those seeking admission
into the legal profession and practise, as
well as the accessing of legal services by
the general public. In relation to the for-
mer (access by prospective legal practi-
tioners), and taking into account some of
the known barriers to enter the legal pro-
fession, the LPA seeks to unite attorneys
and advocates. Provision has now been
made for advocates with trust accounts,
who are allowed to accept instructions
directly from the general public. This
is in contrast to the previous regime
where advocates could only be engaged
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on a referral basis through the services
of an attorney. This ‘new’ type of advo-
cate will have to operate a trust accounts
on behalf of their client and, as a result
will have to be in possession of a Fidelity
Fund Certificate. Additionally, the advo-
cate will have to have completed, among
others, Practice Management Training.
Again, as the advocate will be looking
after their clients’ funds and operating
accounts they will have to comply with
some of the legislative requirements,
which are now within the purview of at-

torneys.
Other than complying with the afore-
mentioned legislative  requirements

these legal practitioners will have to do
administrative work as well, which was
previously never carried out by the tra-
ditional advocate. One of the key legis-
lative requirements, which will need to
be complied with, is the Financial Intel-
ligence Centre Act 38 of 2001 (FICA). In
terms of FICA, attorneys (or legal prac-
titioners, as they are now called, includ-
ing advocates with trust accounts) are
deemed or called accountable institu-
tions and will have to discharge certain
responsibilities in terms of FICA in order
to, among others -

e assist in combating money laundering
and terrorist financing activities by for
example carrying out customer due
diligence;

e have internal controls; and

e train staff and others to address vul-
nerabilities in their systems or firms.
Thus, often at times they are referred

to as gatekeepers in this regard and held

to a high standard.

Previously it was easy for attorneys to
comply. This was largely due to the fact
that the provincial law societies and oth-
er relevant stakeholders, traditionally is-
sued what was termed a ‘FICA Manual’.
This manual discussed each relevant
provision of FICA, which legal practition-
ers had to comply with. This was largely
a tick-box exercise, which arguably and
perfectly suited the mind set of tradi-
tional legal practitioners. The Financial
Intelligence Centre Amendment Act 1
of 2017 (Amendment Act) has signifi-
cantly changed the regulatory landscape
and will require a mind shift by all legal
practitioners with trust accounts and the
Legal Practice Council (LPC), among oth-
ers. One of the key reasons for this, is
the new regulatory framework envisaged
within the FIC Amendment Act, namely
the risk-based approach system.

Under a risk-based approach system
threats and vulnerabilities are dealt with
and addressed based on assessed risks,
because the way one legal practitioner or
firm deals with its own assessed risk/s
or vulnerabilities will differ from the
next. It is for that reason why a ‘one-
size-fits-all’ approach, which used to be
the norm under the previous FICA Man-

ual will no longer suffice going forward.
There is no doubt that this is going to be
challenging for some legal practitioners.
Under the previous rules-based system,
there were legal practitioners and/or law
firms that never really understood their
obligations under FICA. With the ad-
vent of the current amendments, I was
engaged by one of the top ten boutique
law firms as to how they could better
position themselves in future under the
new framework. From some of the en-
gagements with their FICA Officer, it was
established that not much attention was
given to their FICA obligations. Some di-
rectors in the firm readily admitted that
they knew nothing about FICA matters
and that all queries had to be directed to
the FICA Officer.

‘With the advent of the
current amendments, I was
engaged by one of the top ten
boutique law firms as to how
they could better position
themselves in future under

the new framework. From
some of the engagements
with their FICA Officer, it
was established that not
much attention was given to
their FICA obligations.’

Legal practitioners should move away
from the tick box mentality to one, which
will, among others, require risk manage-
ment skills. Directors of law firms will
no longer have the luxury of hiding be-
hind their staff or FICA Officers when it
comes to complying. The Amendment
Act makes provision of what is termed
the Risk Management and Compliance
Programme. This programme is very in-
strumental in successfully implement-
ing a risk-based approach system by ac-
countable institutions. It also calls for a
hands-on approach by the directors of
a law firm, for instance, in approving
much of its content and relevant poli-
cies. In terms of the new requirements
within the Amendment Act, it is the
responsibility of directors or top man-
agement to ensure compliance with the
Amendment Act and failure to do so will
result in directors or top management
being held personally liable.

After the promulgation of the Amend-
ment Act the Law Society of South Af-
rica recognised the importance of the
Risk Management and Compliance Pro-
gramme for legal practitioners and pub-
lished the specific section on their web-
site (www.LSSA.org.za). Although this
did not go into much detail to provide

guidance or analysis, it did, however,
note some of the fundamentals of the
Risk Management and Compliance Pro-
gramme, which are:
e governance architecture;
risk assessments;
customer due diligence;
reporting; and
monitoring, etcetera.
Due to these developments and other
on-going engagements between the Fi-
nancial Intelligence Centre (FIC) and the
legal profession there appears to be a
consensus among them that the legal
profession stands in a unique position
compared to other accountable institu-
tions when it comes to, among others,
discharging their legislative duties and
thus being FICA complaint. This was also
acknowledged and noted within the FIC
issued Guidance Note 7, which was fol-
lowed by the FIC’s invitation to the legal
profession for public consultation in re-
lation to the new requirements. A pro-
posed solution being discussed in this
regard is to issue a separate guidance
note in order to assist legal practitioners
in carrying out their legal duties. I would
like to submit and caution, however, that
such a guidance note will not prove to
be a silver-bullet for all compliance chal-
lenges. One reason for this is the various
services offered by legal practitioners, as
well as the size of their law firms. It is
also important to note that even under
the united profession it is not all legal
services or legal practitioners who will
fall within the purview of FICA.
Internationally the legal profession
has been thrown into the spotlight as
being ineffective, as well as aiding crimi-
nals launder ill-gotten gains. Take the
Paradise and Panama Papers as exam-
ples. Recently the G20 has recognised
this fact and pleaded with the legal pro-
fession to play its part in this regard. The
International Bar Association and the
Secretariat of the Organisation for Eco-
nomic Co-operation and Development
has issued an interesting report titled:
‘Report of the Task Force on the Role of
Lawyers and International Commercial
Structures’. Partly this report urges self-
regulatory bodies (like the LPC) to take
their regulatory duties seriously or else
run the risk of the government taking
over. The Financial Action Task Force
(FATF) (under the presidency of Argen-
tina) took a very important initiative to
educate and capacitate prosecutors and
judges in relation to anti-money laun-
dering and counter terrorist financing
efforts. This is an important initiative
as more often than not, criminals get
away with various deeds owning to the
fact that the prosecutor or magistrate in
question did not really understand how
to deal with such. Finally, and important
to note for the LPC was the recently is-
sued FATF ‘Guidance for a Risk-Based
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Approach - Legal Professionals’. I sub-
mit that as this guide is aimed at appeal-
ing to smaller law firms. It could also
be instrumental in assisting the LPC to
come up with its own guide.

Conclusion

In short, the message sought to be con-
veyed by this article is that all legal prac-
titioners who fall within the purview of
FICA will need a mind shift in order to
meaningfully comply with the new risk-
based approach system requirements.
The regulator - being the LPC - will
need to be well-capacitated on the new
monitoring requirements as they are
more demanding as opposed to the pre-
vious tick-box regime. Under the previ-
ous regime it seems regulation was lax
as noted by the FATF. The new breed
of advocates with trust accounts must
also be up to the challenge and comply
meaningfully. They also need to be cau-
tioned that compliance failures carry
with them dire consequences. Ignorance
of the law or one’s obligation is not an

excuse. Their customer due diligence
must be up to scratch and where they
cosy up to the political elite they need
to be cautioned that the full might of the
law reaches even that far. Besides, there
are new mandatory requirements for
dealing with politically exposed persons.
The courts, recently by various judg-
ments or ongoing cases, have shown that
they are not shy to punish those who
aid and abet criminals to launder illicit
money. For example, the case of John
Block case (Scholtz and Others v S [2018]
4 All SA 14 (SCA)) or that involving the
previous head of the Independent Com-
munications Authority of South Africa.
What is shockingly interesting about
the latter case ((Specialised Commercial
Crimes Court, Pretoria) (unreported case
no 111/86/2012)), which is being taken
on appeal is (justifiably or not) the sen-
tence given to the legal practitioner in-
volved. There are various factors other
than deterring someone when it comes
to sentencing. Be that as it may, let that
sound caution to the new breed of ad-

vocates that where the LPC may be leni-
ent the courts are willing to look at the
framework, which comprises of FICA,
the Prevention of Organised Crime Act
121 of 1998, the Protection of Constitu-
tional Democracy against Terrorist and
Related Activities Act 33 of 2004, etcet-
era, in order to ensure that those who
are found to be guilty will be held to
account. This is especially bad for legal
practitioners as they are held to a high
standard.

Nkateko Nkhwashu LLB (Univen)
LLM (UJ) Cert in Legislative Drafting
(UP) Cert in Compliance Manage-
ment (UJ) Cert in Money Laundering

Control (UJ) Cert in Policy Develop-
ment (ProActive College) is an ana-
lyst at the Financial Sector Conduct
Authority in Pretoria. 4

SEEN ON SOCIAL MEDIA

Legal practitioner, Meshack Fhatuwani
Netshithuthuni, discusses the duty to
consult affected and interested parties
before awarding mining and prospecting
rights in this month’s case notes column.

Interesting read. The issue of
meaningful consultation and
negotiating access to land is
always a thorn in the mining
industry.

Sibongile Booi,
@BooiMsuthukazi

Remembering the Law Society of South
Africa’s Communication Manager,
Barbara Whittle.

May her soul rest in perfect
peace.

Adeboboye Adekunle,
Principal Partner at
BathoPele Chambers

Seen on soclal media

This month, social media users gave their view on the following:

NADEL held a women's talk session under
the theme ‘#TIMESUP — Sexual
Harassment in the Legal Profession: It's
Time for Change.’

The things we have to do for our

principals while under the pe-

riod of clerkship are disgusting

really. Candidate attorneys have

subject themselves to hideous
relationships so be able to complete these
terms or face being fired and as they’re not
protected under the ‘Act’.

Senzi,
@Senzi23946887

Follow De Rebus on LinkedIn and Twitter:

De Rebus, The SA
Attorneys’ Journal

Minister of Justice and Correctional
Services, Ronald Lamola, provided legal
advice to members of the public at Legal

Aid South Africa’s Advice Line.

Great work Minister. Looking
forward to seeing more devel-
opments in the access to jus-
tice issue especially for those
less fortunate.

Phambili.

Sibongile Booi,
@BooiMsuthukazi

@derebusjournal
Q
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Jurisdiction of the Labour Court -
the conundrum continues

By
Sihle

Mdludla

n 4 March, the Labour Court (LC) delivered a semi-
nal judgment in the matter between Vodacom (Pty)
Ltd and Others v National Association of South Af-
rican Workers and Another (LC) (unreported case
no J256/19, 4-3-2019) (Lagrange J). Essentially, the
court found that non-employers are entitled to approach the
LC for interdictory relief.
In brief, the facts of the matter relate to the National Associa-
tion of South African Workers members, an unregistered un-
ion, (the Union) who entered the premises of Vodacom to meet
and communicate with its members. The members of the Un-
ion were employed by Bidvest Facilities Management (Pty) Ltd
(Bidvest) who were contracted by Vodacom to provide cleaning
and gardening services on Vodacom’s premises.

Vodacom was unhappy with the meetings and alleged that
the meetings were disruptive. In addition, it was alleged that
Union members were not holding the meetings at the desig-
nated areas that had been previously agreed on between the
parties. On 25 January Mpho Morolane, the General Secretary
of the Union, entered Vodacom’s premises without prior notice

Aneoy/sabew| ojjes :304n0Ss a1nN1dild

or agreement and held a meeting with the Bidvest employees.
As a result of the above Bidvest - through its lawyers - de-
manded a written undertaking from the Union by 1 February
that Union officials should stop entering the premises and
cease from holding meetings with its members. On 4 February,
the Union’s attorneys wrote to Vodacom’s attorneys advising
them that the Union was unable to give the undertaking sought
by Vodacom, because it would effectively dissociate the Union
from the workers. Consequently, Vodacom launched an urgent
interdict against the Union and Mr Morolane.

In this article, I shall not focus on the merits of the case. I
will only deal with the matter of jurisdiction. In the Vodacom
case, Vodacom was not the employer of the Union members.
Bidvest was the employer and the Vodacom premises was the
site at which Bidvest employees executed their duties.

Section 157 of the Labour Relations Act 66 of 1995 (LRA)
provides for the jurisdiction of the LC as follows:

‘(1) Subject to the Constitution and section 173, and except
where this Act provides otherwise, the Labour Court has ex-
clusive jurisdiction in respect of all matters that elsewhere in
terms of this Act or in terms of any other law are to be deter-
mined by the Labour Court.

(2) The Labour Court has concurrent jurisdiction with the
High Court in respect of any alleged or threatened violation of
any fundamental right entrenched in Chapter 2 of the Consti-
tution of the Republic of South Africa,1996, and arising from -

(a) employment and from labour relations.” In considering

the above, s 157(1) of the LRA provides that the LC

has exclusive jurisdiction over matters that are

specifically conferred to it in terms of the LRA

or any other legislation. In the case of Gcaba v

Minister for Safety and Security and Others 2010

(1) SA 238 (CC) at para 70, the Constitutional Court
(CC) interpreted s 157(1) as follows:

‘Section 157(1) confirms that the Labour Court has exclusive
jurisdiction over any matter that the LRA prescribes should be
determined by it. That includes, amongst other things, reviews
of the decisions of the CCMA under section 145.

From the above, Vodacom could not rely on s 157(1) as it
does not empower the LC to adjudicate such matters. Section
157(1) strictly empowers the LC to hear matters that are ex-
plicitly assigned within its exclusive jurisdiction in terms of
legislation.

On the other hand, s 157(2)(a) bestows on the LC concur-
rent jurisdiction with the High Court in respect of any alleged
or threatened violation of any fundamental right entrenched
in ch 2 of the Constitution, which arises from employment
and labour relations. Accordingly, for a proper interpretation
of the above, the highlighted portions ought to be considered
further.

Concurrent jurisdiction
In the ordinary course, the concept of concurrent jurisdiction
can be defined as follows:

‘Overlapping jurisdiction; jurisdiction exercised by more
than one court at the same time over the same subject matter
and within the same territory, the litigant having the initial
discretion of choosing the court that will adjudicate the mat-
ter’ (see Bryan A Garner A dictionary of modern legal usage 2ed
(Oxford University Press 2011)).
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Insofar as the LC is concerned, the above interpretation can-
not coexist with the clearly intended objectives of the LRA. In
this regard, the above interpretation culminates in a position
whereby an applicant would ‘forum shop’ for a court to adjudi-
cate a matter. In the case of Chirwa v Transnet Ltd and Others
2008 (4) SA 367 (CC) at para 124 the CC made the following
observation:

‘It could not have been the intention of the legislature to al-
low an employee to raise what is essentially a labour dispute
under the LRA as a constitutional issue under the provisions
of s 157(2). To hold otherwise would frustrate the primary ob-
jects of the LRA and permit an astute litigant to bypass the
dispute resolution provisions of the LRA. This would inevitably
give rise to forum shopping simply because it is convenient to
do so or as the applicant alleges, convenient in this case “for
practical considerations”.’

Considering the above, it is then appropriate to ascertain the
proper context in terms of which the term ‘concurrent jurisdic-
tion’ ought to be construed considering the objectives of the
LRA. In determining the objective purpose of particular words
in legislation, the case of Secretary for Inland Revenue v Brey
1980 (1) SA 472 (A) at 478 provides guidance as follows:

‘[Tlhe meaning of particular words is to be found not so
much in a strict etymological propriety of language, nor even
in popular use, as in the subject or occasion on which they are
used and the object that is intended to be attained.’

Accordingly, the objective meaning of the above phrase may
not lie in its popular everyday use. In the case of Manyathi v
MEC for Transport, KwaZulu-Natal, and Another 2002 (2) SA
262 (N) the court found that the word concurrent jurisdiction
in s 157(2) must be construed to mean ‘jurisdiction equivalent
with’ and that for matters falling within paras (a), (b) and (¢) of
s 157(2), the LC has exclusive jurisdiction, and the jurisdiction
of the High Court is excluded.

I submit that the above interpretation is correct. This posi-
tion was further confirmed in the case of Jones and Another
v Telkom SA Ltd and Others [2006] 5 BLLR 513 (T) where the
court found that s 157(2) does not confer jurisdiction on the
High Court that it does not otherwise have. It confers jurisdic-
tion on the LC, which it would not otherwise have had.

Alleged or threatened violation of a fun-

damental right

Although the LRA is primarily concerned with giving effect to
s 23 of the Constitution, s 157(2) seems to extend the jurisdic-
tion of the LC to that of equal status to the High Court, provid-
ed the dispute arises out of employment and labour relations.
Put differently, the LC is endowed with the status of the High
Court where alleged or threatened violation of a fundamental
right is as a result of labour relations. This would follow where,
for example, an employee’s right to dignity is threatened in the
workplace. The LC would have the same powers as the High
Court in adjudicating such a matter.

Employment and labour relations

According to s 157(2)(a), the LC will have concurrent jurisdic-
tion with the High Court provided that the matter arises from
employment and labour relations. Section 213 of the LRA de-
fines ‘employee’ as follows:

‘(@) any person, excluding an independent contractor, who
works for another person or for the State and who receives, or
is entitled to receive, any remuneration; and

(b) any other person who in any manner assists in carry-
ing on or conducting the business of an employer, and “em-
ployed” and “employment” have meanings corresponding to
that of “employee”.’

In interpreting the term ‘employment’, the case of Vodacom
the LC found at para 23 as follows:

‘However, the section [s 157(2)(a)] does not specify that the
parties to the litigation must be in an employment relationship.

FEATURE - LABOUR LAW

If the legislature wanted to restrict the interpretation solely to
disputes concerning infringement of fundamental rights aris-
ing between employers and their employees, it would surely
have stated this explicitly, rather than using a phrase which es-
sentially describes a context from which the alleged infringe-
ment arises.’

It is my view that the court erred in the above interpretation.
Had the court had regard to the definition of ‘employee’ as set
out in s 213 of the LRA, it would have been clear that the term
should be construed to mean that an employment relationship
must exist.

The LRA does not define the concept of labour relations,
however, in my view, it encompasses all such matters that
arise as a consequence of the establishment of an employment
relationship. In the Vodacom matter, the judge further makes
a finding that employment and labour relations ought to be
read conjunctively. In this regard, the court makes the follow-
ing finding:

‘The union’s submission is that the terms “employment” and
“labour relations” are distinct and both criteria must be met.
In my view, proper interpretation of the phrase “employment
and labour relations” is that it describes an entire sphere of
relations embracing both issues of employment and labour
relations.’

I am of the view that the judge erred in reaching this conclu-
sion for the following reasons:

e First, as referred to above, if regard is had to the term ‘em-
ployee’ and its definition as contained in s 213 of the LRA,
it would have been clear that it ought to be read separately
from the term ‘labour relations’.

e Secondly, the use of the word ‘and’ clearly, in the context of
interpretation, requires that the terms be read as two dis-
junctive requirements.

Accordingly, I am of the view that the matters focussed on
above show that the conclusion of the court that a non-em-
ployer may approach the LC to seek relief is misplaced. One
would have to watch case development in this regard, includ-
ing whether the Union challenges this decision further.

Sihle Mdludla LLB (UNIZULU) is a legal practitioner at
Ndzabandzaba Attorneys in Johannesburg. Mr Mdludla

acted on behalf of the first and second respondents in
the matter. Q

Cyril Muller Hiorneys

Willie Wandrag
Costs Consultants

Economic reality dictates that few, if any, are in a position to disregard the
expense of litigation and attempts to maximise costs recovery on behalf of
successful litigants or to limit the exposure of the less successful have served to
highlight the degree of speciality required in this field. To assist attorneys in this
regard, Cyril Muller Attorneys offer professional and efficient solutions to these
aspects of litigation.

Should you require assistance with any of the following, be it between parties to
litigation or as between the attorney and his client, we would be pleased to
oblige:

- the drawing, taxing, opposing of bills of costs;
- the fixing of security for costs; or
- any advice regarding aspects of costs and charges.
Contact: Cyril or Willie
Tel: (011) 326 4722 - Fax: (011) 781 8338
info@cmattorneys.com
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LAW REPORTS

THE LAW REPORTS

August [2019] 3 All South African Law Reports (pp 321 -
672); 2019 (8) Butterworths Constitutional

Abbreviations:

e CC: Constitutional Court

¢ GJ: Gauteng Local Division,
Johannesburg

e GP: Gauteng Division, Pretoria

o LAC: Labour Appeal Court

e LCC: Land Claims Court

e SCA: Supreme Court of Appeal

Civil procedure

Settlement agreement an order of
court: Weiner AJA at para 32 held: ‘Our
courts have a duty to ensure that they
do not grant orders that are contra bonos
mores, or that amount to an abuse of
process. Section 173 of the Constitution
specifically empowers the Court to pre-
vent any such abuses.’

In the case of PM v Road Accident Fund
[2019] 3 All SA 409 (SCA), a mother sued
the Road Accident Fund (RAF) on behalf
of her minor child, averring that the
child’s father had been killed in a colli-
sion and that the sole cause of the col-
lision was the negligence of the insured
driver, the minor child being deprived of
maintenance and support. On the date
of the trial, the court was requested to
make a settlement agreement an order
of court. The agreement provided that
the RAF was liable to pay the appellant
100% of her proven or agreed damages.

Not satisfied that the agreement
should be made an order of court, be-
cause there was no indication that the
insured driver was negligent at all, the
court declined to make the agreement an
order of court. The trial proceeded and
was postponed after one witness gave
evidence.

The appellant then applied for the
abandonment and annulment of the
part-heard trial, and for a declaration
that the lis between the parties had been
fully and finally settled in terms of the

Law Reports (pp 919 - 1047)

checking on that possibility — Editor.

This column discusses judgments as and when they are published in the South
African Law Reports, the All South African Law Reports and the South African
Criminal Law Reports. Readers should note that some reported judgments
may have been overruled or overturned on appeal or have an appeal pending
against them: Readers should not rely on a judgment discussed here without

settlement agreement. The dismissal of
the application led to the present appeal.

The appellant’s case was that once
they had concluded the settlement there
was no longer a lis between the parties.
The effect was to deprive the judge of
jurisdiction to adjudicate that non-
existent lis. Her jurisdiction extended
only to making the order that the parties
asked her to make. Accordingly, when
she refused to make the settlement an
order of court and required evidence to

%... courts have a duty to
ensure that they do not
grant orders that are
contra bonos mores, or
that amount to an abuse of
process. A court cannot act
as a mere rubber stamp of

the parties. Public funds are
being disbursed and the
interests of the community
as a whole demand that
more scrutiny be involved in
the disbursement of
such funds.’

be led on the question whether the in-
sured driver had been negligent to any
degree, she overstepped the limits of her
jurisdiction. The majority of the court on
appeal disagreed. It was held that when
the parties arrive at a settlement, and
wish it to be made a consent order, they
do not withdraw the case, but ask that
it be resolved in a particular way. The
jurisdiction of the court to resolve the
pleaded issues does not terminate when
the parties arrive at a settlement of those
issues.

The court held that our courts have a

duty to ensure that they do not grant or-
ders that are contra bonos mores, or that
amount to an abuse of process. A court
cannot act as a mere rubber stamp of the
parties. Public funds are being disbursed
and the interests of the community as
a whole demand that more scrutiny be
involved in the disbursement of such
funds. The appeal was dismissed.

Consumer law

Consumer information with credit bu-
reau: In National Credit Regulator v South-
ern African Fraud Prevention Services NPC
[2019] 3 All SA 378 (SCA), the National
Credit Regulator (NCR), acting in terms of
s 140(1) of the National Credit Act 34 of
2005 (the Act), lodged a complaint with
the National Consumer Tribunal (the Tri-
bunal) against the Southern African Fraud
Prevention Services NPC (SAFPS).

SAFPS, a registered credit bureau,
was accused of various contraventions
of provisions of the Act and the regu-
lations made thereunder. A settlement
agreement disposed of all but one of the
contraventions. The Tribunal was left to
determine an alleged contravention of
s 70(2)(f) of the Act, read with reg 17.

The issue was whether SAFPS was re-
taining information for longer than per-
mitted by the Act. The NCR contended
that the information in question was
consumer credit information as defined
in s 70(1) and that it could not be re-
tained for longer than one year. SAFPS
said that it was what it described as
‘fraud information’, which was not regu-
lated and which it was entitled to keep
for the period determined by it, namely
ten years. The Tribunal upheld the con-
tentions of the NCR that SAFPS had con-
travened s 70(2)(f). SAFPS successfully
appealed to the High Court. The present
further appeal related to the issue of the
contravention and the imposition of an
administrative fine.
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The court, per Wallis and Schippers
JJA, held that an obligation to expunge
consumer credit information arises un-
der s 70(2)(f). The obligation to expunge
information arises in relation to any
consumer credit information that is so
prescribed. Any information not so pre-
scribed is not subject to compulsory ex-
pungement. The issue was whether the
fraud information was so prescribed.
That required a determination of wheth-
er fraud information fell within the term
‘adverse classification of consumer be-
haviour’ - in which case it had to be ex-
punged after one year. The court could
not find that fraud information fell
within the relevant category and it was,
therefore, not subject to the time limit.

Confirming that there was no obliga-
tion on SAFPS to expunge the fraud in-
formation in its possession, the court
dismissed the appeal.

Costs

Costs de bonis propriis: In Ebenhaeser
Communal Property Association and
Others v Minister of Department of Rural
Development and Land Reform and Oth-
ers [2019] 3 All SA 530 (LCC) the claim,
by agreement, was to be heard over a
three-week period. The LCC mero motu
raised the question of costs de bonis pro-
priis at a pre-trial conference and gave
notice to both the plaintiff’s attorney
and the State Attorney to show cause
why costs de bonis propriis should not
be awarded against them. The third to
the 26th defendants (the landowner
defendants) claimed such costs against
plaintiff’s attorney on the basis that her
non-compliance, inter alia, with the Prac-
tice Directions and her failure to get the
files properly indexed, paginated and
ready for trial, was the cause of the trial
not proceeding.

It was held that the procedure in r 38
of the Land Claims Court Rules is to be
followed once a claim for restitution of
rights in land is referred to the court.
The court detailed a litany of instances
of non-compliance with its request for
compliance with the rules and the Prac-
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tice Directive by the plaintiff’s attorney.
The files were found to be in a shambol-
ic state and had not been indexed and
paginated in accordance with the prac-
tice directions. Costs de bonis propriis
are awarded against erring attorneys
only in reasonably serious cases such as
cases of dishonesty, wilfulness or negli-
gence in a serious degree. The plaintiff’s
attorney persistently failed to comply
with Practice Directions 8 and 10, which
required her to index and paginate the
court files as prescribed, and file the
requisite practice note from the time of
her appointment, and that she continued
not to comply thereafter, notwithstand-
ing a direction from the court to make
amends. A court direction is tantamount
to a court order and failure to comply is
not only disrespectful to the court and
other parties but can be contemptuous.
The cumulative effect of the plaintiff’s
attorney failure to comply on multiple
occasions, notwithstanding various ad-
monishments by the court, was a fla-
grant disregard for the rules, practice
directions and further directions of the
court. That ultimately constituted the
sole cause for the trial being adjourned.
The conduct of the plaintiff’s attorney,
substantially and materially, deviated
from the standard expected of legal
practitioners, was irresponsible, grossly
negligent and displayed lack of care. The
circumstances of this case warranted pu-
nitive costs to be paid de bonis propriis
by plaintiff’s attorney on an attorney
and client scale so that the landowner
defendants would not be out of pocket.

Delict

Defamation: The facts in Manuel v Eco-
nomic Freedom Fighters and Others
(judgment and appeal) [2019] 3 All SA
584 (GJ) were as follows: In the wake of
the removal of the former Commission-
er of the Revenue Services (Sars), a new
Commissioner had to be appointed. The
President of South Africa appointed a
panel, headed by Trevor Manuel to short-
list interviewees. Mr Manuel recused
himself from the interview of one of the

‘The court found that
Mr Manuel had met the
requirements for an
interdict and issued a
declaratory order in favour

of Mr Manuel, ordered the
respondents to apologise to
him, and awarded R 500 000
damages payable
by the respondents.’

candidates (Mr Kieswetter) because he
had previously worked at Sars, while Mr
Manuel was the Minister of Finance. Mr
Kieswetter was duly appointed by the
President as the Commissioner of Sars,
as being the most suitable and preferred
candidate.

The Economic Freedom Fighters, a
political party, published a tweet on its
official Twitter account, criticising the
interview process and referring to nepo-
tism and corruption. Mr Manuel sought
final interdictory relief against the re-
spondents relating to the publication of
the alleged defamatory statement. The
court found that Mr Manuel had met the
requirements for an interdict and issued
a declaratory order in favour of Mr Ma-
nuel, ordered the respondents to apolo-
gise to him, and awarded R 500 000
damages payable by the respondents.

On application for leave to appeal,
the court referred to s 17(1)(a) of the
Superior Courts Act 10 of 2013, which
provides that a judge may only grant
leave to appeal if they are of the opinion
that the appeal would have a reasonable
prospect of success. The court rejected
the applicants’ claim that the respond-
ent was obliged to specify the defama-
tory portions of the statement. It was
confirmed that the defamatory meaning
was explicit, and that there was no need
to have them pointed out. The applicants
had accused the respondent of corrup-
tion and nepotism, and the likelihood of
serious harm to reputation was plain.

ORDER TODAY
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All the grounds of appeal were dis-
missed as lacking in merit and the court
confirmed the reasonableness of the
quantum awarded as damages.

Environment

Waste disposal site: Navsa ADP at para 1
held: ‘This case demonstrates how, if liti-
gating parties misconceive their rights
and misidentify the main issue for adju-
dication, the decision by the court before
which it is presented, inevitably, will be
flawed.’

The appeal in Gauteng Department of
Agriculture and Rural Development and
Others v Interwaste (Pty) Ltd and Others
[2019] 3 All SA 344 (SCA) concerned the
validity of a compliance notice issued by
an environmental management inspec-
tor, under s 31L of the National Environ-
mental Management Act 107 of 1998. The
High Court at the instance of Interwaste
reviewed and set aside the decision of an
environmental management inspector
employed by the Gauteng Department
of Agriculture and Rural Development
(GDARD), to issue the compliance notice.
That led to the present appeal.

Interwaste operated a waste disposal
site in Gauteng, pursuant to a waste
management licence issued in terms of
the Act. The licence was to be renewed
within a period of four years from date
of issue, but was not. In the interven-
ing period, the GDARD amended the li-
cence, mainly increasing the total daily
and annual tonnage of waste that the
site was entitled to receive. Interwaste,
in opposing the compliance notice, first
of all denied that there was a four-year
renewal period stipulated and submitted
that even if it was stipulated, an amend-
ment to the licence meant that the four-
year renewal period ran from that date,
and not from the date of first issue of
the licence. In its view, the licence was
still valid at the time of the issuing of the
compliance notice.

The court held that in terms of the
compliance notice showed confusion as
to its purpose. The period for renewal
had passed. Compliance could thus not
be enforced. In the circumstances set
out above, the compliance notice was
superfluous. It served no practical pur-
pose. Instead, the validity of the licence
terminated because of the effluxion of
time. The High Court ought not to have
granted Interwaste any relief at all and
ought to have concluded that there was
no purpose or profit to be gained in deal-
ing with the question of the propriety of
the compliance notices. The appeal was
upheld.

Family law

Rule 43 applications: In E v E and relat-
ed matters [2019] 3 All SA 519 (GJ) three
applications brought in terms of r 43(1)

of the Uniform Rules of Court were re-
ferred for hearing before the Full Court
as a result of two conflicting judgments
in the division. The parties were found
to have departed from delivering a state-
ment in the nature of a declaration and a
reply in the nature of plea, having regard
to r 43(2) and (3). The referral to the Full
Court was intended to address the ques-
tion of whether the court has a discretion
to permit the filing of applications that
have departed from the strict provisions
of r 43(2) and (3). If such discretion did
exist, the question was whether the Prac-
tice Manual should direct that all r 43
applications conform to a specific form,
particularly regarding length. Finally, if
the court had a discretion, the factors
necessary for the reasonable exercise of
the discretion had to be identified. The
applicants sought relief pendente lite for
interim maintenance, custody and con-
tribution to costs pending the finalisa-
tion of their divorce actions.

It was held that r 43 as it presently
reads provides an interim remedy to as-
sist an applicant to obtain -

e relief speedily and expeditiously in
respect of interim care, residency and
contact with the child/children;

e maintenance for a spouse and/or
child/children;

e enforcement of specified necessary
payments; and

e contribution towards legal costs of the
divorce action.

The procedure envisaged in r 43 is
not that of a normal application com-
menced by way of notice of motion. It is
a succinct application, aimed at provid-
ing the applicant interim relief, speedily
and expeditiously. In all three applica-
tions, one or two respondents applied
for the dismissal of the application or
for a punitive costs order on the basis
of prolixity and failure to comply with
the strict provisions of r 43(2) and (3).
The question to be answered related to
the interpretation of r 43, which would
ensure a speedy and efficient resolution
of the application, while at the same time
protecting the rights of women and chil-
dren vulnerable in r 43 applications. The
court decided that the best solution was
for the judge allocated to such a mat-
ter to issue a directive to the parties in
terms of r 43(5) calling on the parties to
file a supplementary affidavit making a
full and frank disclosure of their finan-
cial and other relevant circumstances to
the court and to the other party. The affi-
davits in question must be accompanied
by a financial disclosure form. Finally,
affidavits filed in terms of r 43(2) and (3)
shall only contain material or averments
relevant to the issues for consideration.

Immigration
Visitor’s visa status: The case of Nan-

‘The court held that
the government had not
shown why it was
necessary that spouses
and children of South

African citizens or
permanent residents
must leave the RSA to
apply for a change of
visitor’s visa status. ’

dutu and Others v Minister of Home Af-
fairs and Others 2019 (8) BCLR 938 (CC)
challenged the constitutionality of reg
9(9)(a) of the Immigration Regulations
made in terms of the Immigration Act
13 of 2002 (the Act). The applicants ap-
plied for a change in status attached to a
visitor’s visa. Section 10(6)(b) of the Act
provides that such application shall not
be made by the visa holder while in the
Republic of South Africa (RSA), except in
prescribed exceptional circumstances.
The applicants challenged the regulation
on the basis that the rights accorded by
means of the ‘exceptional circumstanc-
es’ contemplated in s 10(6)(b) were not
extended to a foreign spouse or child of
a citizen or permanent resident. Appli-
cants applied directly to the CC after the
High Court dismissed their application.

The majority (Mhlantla J with Camer-
on, Jafta, Khampepe, Madlanga, Theron
JJ and Nicholls AJ concurring) held that
the impugned provision was unconstitu-
tional. The CC observed that the right to
dignity is extended to include the right
to family life and referred to Dawood v
Minister of Home Affairs; Shalabi v Min-
ister of Home Affairs; Thomas v Minister
of Home Affairs 2000 (8) BCLR 837 (CC).
The court held that the government had
not shown why it was necessary that
spouses and children of South African
citizens or permanent residents must
leave the RSA to apply for a change of
visitor’s visa status. An order was made
declaring reg 9(9)(a) of the Immigration
Regulations to be inconsistent with the
Constitution and, therefore, invalid to
the extent that the rights accorded by
means of the exceptional circumstances
contemplated in s 10(6)(b) of the Act are
not extended to the foreign spouse or
child of a South African citizen or per-
manent resident. The declaration of in-
validity was suspended for 24 months
and during this period, the following
words are to be read into reg 9(9)(a) of
the Immigration Regulations: ‘(iii) is the
spouse or child of a South African citi-
zen or permanent resident’.

Legal practice
Removal from the roll: In General Coun-
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cil of the Bar of South Africa v Jiba and
Others 2019 (8) BCLR 919 (CC) the case
concerned a High Court application by
the General Council of the Bar of South
Africa (the GCB) for the removal of Ms
Jiba, Mr Mrwebi and Mr Mzinyathi, who
were senior officials in the National Pros-
ecuting Authority, from the roll of advo-
cates due to misconduct.

The High Court found that Ms Jiba and
Mr Mrwebi were not fit and proper per-
sons to continue to practice and ordered
that their names be struck from the roll
of advocates. Costs were awarded in fa-
vour of Mr Mzinyathi against the GCB.
Ms Jiba and Mr Mrwebi appealed to the
SCA. By a majority (Shongwe ADP with
Seriti and Mocumie JJA concurring) the
SCA upheld the appeal of first and sec-
ond respondents and dismissed the
GCB’s cross-appeal. The minority (Leach
and Van der Merwe JJA) would have dis-
missed the appeals of Ms Jiba and Mr
Mrwebi and upheld the cross-appeal of
the GCB in relation to the costs order
granted to Mr Mzinyathi.

The GCB approached the CC. The CC
in a unanimous judgment, per Jafta J,
observed that jurisdiction is determined
on the basis of the pleadings and not the
substantive merits. It must be clear from
the claim advanced that a constitutional
issue or an arguable point of law of gen-
eral public importance is raised. The GCB

sought to have the respondents’ names
removed from the roll of advocates on
the grounds that they were no longer fit
and proper persons to continue to prac-
tise as advocates. Reliance was placed
on the making of false statements under
oath, the suppressing of information to
mislead the court and the abuse of pow-
ers of the office they held. This did not
raise any constitutional issue, nor was
there an arguable point of law, so the ap-
peal could not be entertained.

Regarding the dismissal by the SCA
of GCB’s cross-appeal in respect of the

‘An application by the
GCB aimed at removing an
advocate from the roll of
advocates for misconduct is
not in the nature of ordinary
civil proceedings. In such

proceedings the GCB is not
in the position of an
ordinary litigant; it is
performing a public duty
aimed at enabling the
court to exercise its
disciplinary powers.’

costs order, however, the CC had juris-
diction. An application by the GCB aimed
at removing an advocate from the roll of
advocates for misconduct is not in the
nature of ordinary civil proceedings. In
such proceedings the GCB is not in the
position of an ordinary litigant; it is per-
forming a public duty aimed at enabling
the court to exercise its disciplinary
powers. An order of costs against such

a body should not be made except in

circumstances where the body has con-

ducted itself in a manner unacceptable
to the court before which proceedings
were brought.

e See law reports ‘advocates’ 2017 (Jan/
Feb) DR 40 for the GP judgment and
‘advocates’ 2018 (Dec) DR 26 for the
SCA judgment.

e See also Kgomotso Ramotsho ‘The in-
terpretation and application of s 7 of
the Admission of Advocates Act does
not itself alone raise a constitutional
issue’ 2019 (Sept) DR 26.

Property

Labour tenants: In the case of Kubheka v
Adendorf and Others [2019] 3 All SA 566
(LCC), the plaintiff, a pensioner residing
on a farm owned by the first defendant,
sought a declaratory order to the effect
that he was a labour tenant, as well as
an award of land in terms of s 16 of the
Land Reform (Labour Tenants) Act 3 of
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1996 (the Act). Section 1 of the Act de-

fines a labour tenant as -

e a person who is residing or has the
right to reside on a farm;

e who has or has had the right to use
cropping or grazing land on the farm
in exchange for providing labour to
the owner or lessee; and

e whose parent or grandparent resided
or resides on a farm and had the use
of cropping or grazing land on such
farm or another farm of the owner in
exchange for providing labour to the
owner or lessee.

The plaintiff bore the onus of proving
that he was a labour tenant. In terms of
s 2(5) of the Act, once a plaintiff proves
that he complies with the definition of a
labour tenant, then the onus shifts to the
defendant to prove that the plaintiff is a
farmworker.

The plaintiff had resided on the farm
since 1975 with cropping and grazing
rights, providing labour to successive
owners of the farm. However, it was ar-
gued that from 1986 to 1995, the plain-
tiff worked for a person who was neither
the owner nor the lessee of the farm,
he did not comply with para (b) of the
definition during that period and was,
therefore, not a labour tenant. The main
problem with that argument was that it
failed to adopt a holistic and continu-

ous approach to the definition of labour
tenant. The plaintiff provided labour to
the other owners and lessees of the farm
for a cumulative period of 18 years. On
a holistic and continuous interpretation
of the labour tenant definition, that con-
stituted compliance with para (b). The
evidence further established that the
plaintiff complied with the third part of
the definition as his parents lived on the
farm, had cropping and grazing rights
on the farm and provided labour to the
owner. Furthermore, it was not proven
that the plaintiff was a farm worker.

In terms of s 16 of the Act, a labour
tenant may apply before the cut-off date
for the award of land, which he was enti-
tled to occupy in terms of s 3. The court
was satisfied that the plaintiff had made
a valid application for the award of land
and was thus entitled to the award of the
land he was using and occupying as at 2
June 1995.

Other cases

Apart from the cases and material dealt

with or referred to above, the material

under review also contained cases deal-

ing with -

e cancellation of agreement due to
breach;

e claim for damages - unlawful arrest
and detention;

division of joint estate;

inter vivos trust;

litigation test in shipping;

obligations of political parties under

the Electoral Code of Conduct;

r 43 order - application for rescission;

refurbishment of terminal at port;

Road Accident Fund passenger claim;

s 13(1)(g) of the Sectional Titles

Schemes Management Act;

e security arrest made in terms of s 5(3)
of the Admiralty Jurisdiction Regula-
tion Act;

e summary judgment existence of bona
fide defence;

o taxation of decision by taxing mis-
tress; and

e termination of lease agreement.

To view more cases reported in
LexisNexis law reports, please visit
www.lexisnexis.co.za and for

assistance or feedback on the law
reports e-mail LexisNexis
at: caselaw@lexisnexis.co.za

Merilyn Rowena Kader LLB (Unisa)
is a Legal Editor at LexisNexis in

Durban. |
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Nadia

an Niekerk ] recently held

that s 187(1)(c) of the Labour

Relations Act 66 of 1995

(LRA), which provides that

a dismissal is automatically
unfair if the reason is ‘a refusal by em-
ployees to accept a demand in respect of
any matter of mutual interest between
them and their employer’, cannot be re-
lied on by individual employees.

Facts

Jacobson (the applicant) was a found-
ing director and shareholder of Vitalab
(the respondent), as well as an employ-
ee thereof. He was also, a director and
shareholder of a property-owning com-
pany, Strawberry Bush, the owner of the
premises in which Vitalab is situated.

During 2016, the directors and share-
holders of Vitalab implemented a retire-
ment age of 70 years. Jacobson sought
to continue working until the age of 75
- subject to his good health. To effect
this wish, the parties agreed to conclude
various fixed term contracts of employ-
ment, the first of which, would be ter-
minated on 30 June 2018. During 2017,
Jacobson resigned as a director of Vi-
talab and Strawberry Bush but remained
a shareholder. A dispute arose regarding
the value of Jacobson’s shares in Straw-
berry Bush.

In May 2018 Vitalab offered Jacobson
another agreement, which suggested a
settlement of the dispute regarding his
shareholdings in Vitalab and Strawberry
Bush. Jacobson did not accept the offer
and, instead, continued working at Vi-
talab on the same terms.

On 9 July 2018 Vitalab sent a second

CASE NOTE - LABOUR LAW

Individual employees cannot
rely on s 187(1)(c) of the LRA
to claim that their dismissals

Froneman

are automatically unfair

Jacobson v Vitalab (LC) (unreported case no
JS 1042/19, 28-5-219) (Van Niekerk J)

proposed agreement to Jacobson in
terms of which -

he would agree to retire from active
practice and resign as an employee of
Vitalab;

e he would sell his shares in Vitalab for

a stipulated price; and
e Vitalab would reemploy him until 31

May 2019 at a stipulated nett salary.

e Jacobson refused the offer.

On 26 July 2018, Jacobson was ad-
vised that unless he signed the agree-
ment by 30 July 2018, his services would
be terminated. Jacobson did not accept
the offer and Vitalab terminated his ser-
vices on 1 August 2018, with effect from
31 August 2018.

Jacobson argued that his dismissal
was automatically unfair in that the main
cause of his dismissal was his refusal to
accept a demand in respect of a matter
of mutual interest between himself and
Vitalab.

Court findings

The court had to determine whether

s 187(1)(c) of the LRA finds any applica-

tion in a dismissal dispute concerning

an individual employee. The court found
that it did not because of the following:

o Before 2014, the section provided that
it was automatically unfair to dismiss
an employee if the reason for the dis-
missal was to compel the employee to
accept a demand in respect of a matter
of mutual interest between employer
and employee.

e In 2014 the section was amended to
provide that a dismissal is automati-
cally unfair if the reason is ‘a refusal
by employees to accept a demand in

respect of any matter of mutual inter-

est between them and their employer’

(my italics).

e The purpose of the amendment - ac-
cording to the Explanatory Memoran-
dum that accompanied the Amend-
ment Bill - was to ‘protect the integrity
of the process of collective bargaining
under the LRA’. That process, by defi-
nition, contemplates combined action
and participation by more than one
employee.

e The new section’s wording refers to
more than one employee. This dem-
onstrates that the prohibition only
applies when employers seek to force
employees (plural) to extract a conces-
sion by employees to demands made
in the collective context.

As such, the s 187(1)(cc) only applies
where -

e an employer makes a demand,;

e more than one employee is involved,

o the employees refuse to accept the de-
mand made; and

e as a result, they are dismissed.

In the circumstances, the court held
that the dispute before it did not fall
within the realm of s 187(1)(c) of the
LRA.

This judgment is important given that
a number of individual employees legiti-
mately relied on the pre-amendment ver-
sion of the section. This is no longer pos-
sible since the advent of the new section
and this recent judgment.

Nadia Froneman BSocSci LLB (Rhodes)

is a legal practitioner at Eversheds
Sutherland in Johannesburg. a
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Philip Stoop BCom LLM (UP) LLD
(Unisa) is an associate professor in the
department of mercantile law at Unisa.

Bills

National Health Insurance Bill B11 of
2019.

Commencement of Acts

Financial Sector Regulation Act 9 of
2017. Amendment and correction of
commencement: See notice for various
amended dates. GN1130 GG42677/30-8-
2019 (also available in Sesotho).

Promulgation of Acts
Administrative Adjudication of Road
Traffic Offences Amendment Act 4 of
2019. Commencement: To be proclaimed
GN1080 GG42648/19-8-2019 (also avail-
able in Afrikaans).

Protection, Promotion, Development
and Management of Indigenous Knowl-
edge Act 6 of 2019. Commencement: To
be proclaimed. GN1082 GG42647/19-8-
2019 (also available in Tshivenda).
National Credit Amendment Act 7
of 2019. Commencement: To be pro-
claimed. GN1086 GG42653/19-8-2019
(also available in isiZulu).

National Qualifications Framework
Amendment Act 12 of 2019. Com-
mencement: To be proclaimed. GN1078
GG42646/19-8-2019 (also available in
isiZulu).

Appropriation Act 24 of 2019. Com-
mencement: 12 August 2019. GN1061
GG42632/12-8-2019 (also available in
Setswana).

Selected list of delegated

legislation

Basic Conditions of Employment Act 75
of 1997

Amendment of sectoral determination 9:
Wholesale and retail sector, South Africa.
GN R1036 GG42615/2-8-20109.
Constitution of the Republic of South
Africa, 1996

Transfer of administration, powers and
functions entrusted by legislation to cer-
tain cabinet members into s 97. Proc 49
GG42657/23-8-2019 (also available in
isiZulu).

Council for Medical Schemes Levies
Act 58 of 2000

New legislation

Legislation published from

Levies on medical schemes. GenN418
GG42622/8-8-2019.

Council for the Built Environment Act
43 of 2000

Scope of work for categories of registra-
tion of Quantity Surveying Profession.
GN1025 GG42608/2-8-2019.
Immigration Act 13 of 2002
Determination of places of detention of
illegal foreigners pending deportation.
GN1046 GG42622/8-8-2019.

Labour Relations Amendment Act 8 of
2018

List of commissioners to be considered
for facilitation of disputes before the La-
bour and Business Advisory Arbitration
Panel. GN R1035 GG42614/2-8-2019.
Bargaining councils and statutory coun-
cils accredited by the Commission of
Conciliation, Mediation and Arbitration
for conciliation and/or arbitration and/
or inquiry by arbitrator from 1 August
2019 to 31 August 2021. GenN455
GG42669/30-8-2019.

Legal Aid South Africa Act 39 of 2014
Amendment of the Legal Aid Manual. GN
R1108 GG42663/27-8-2019 (also avail-
able in Afrikaans).

Marine Living Resources Act 18 of 1998
Abolishment of the Fisheries Transfor-
mation Council. GN1021 GG42608/2-8-
2019.

Public Finance Management Act 1 of
1999

Statement of revenue, expenditure and
borrowings as at 31 July 2019. GenN461
GG42671/30-8-2019.

Public Service Act 103 of 1994
Amendment of sch 2: Limpopo and North
West Provinces. Proc 50 GG42669/30-8-
2019 (also available in Afrikaans).
Recognition of Customary Marriages
Act 120 of 1998

Period for registration of customary
marriages: Extended to 30 June 2024.
GN1045 GG42622/8-8-2019.

Draft delegated legislation

e Proposed amendments to regulations
in terms of the Banks Act 94 of 1990
for comment. GenN425 GG42634/14-
8-2019 and GenN433 GG42642/16-8-
2019.

e Proposed amendment of the regu-
lations under s 17 of the Develop-
ment Bank of Southern Africa Act
13 of 1997 for comment. GenN428
GG42636/16-8-2019 and GenN439
GG42657/23-8-2019.

o Draft NERSA rules for licensable dis-
tribution areas of supply in terms of

2 - 31 August 2019

the National Energy Regulator Act
40 of 2004 for comment. GN1083
GG42650/19-8-2019.

¢ Non-detriment findings for black rhi-
noceros in terms of the National Envi-
ronmental Management: Biodiversity
Act 10 of 2004 for comment. GN1104
GG42660/22-8-2019.

¢ Non-detriment findings for white rhi-
noceros in terms of the National Envi-
ronmental Management: Biodiversity
Act 10 of 2004 for comment. GN1105
GG42660/22-8-2019.

e Non-detriment findings for aloe ferox
(bitter aloe) in terms of the National
Environmental Management: Biodi-
versity Act 10 of 2004 for comment.
GN1106 GG42660/22-8-2019.

e Proposed amendment of regulations
for the Accounting Standards Board
in terms of the Public Finance Man-
agement Act 1 of 1999 for comment.
GenN438 GG42657/23-8-2019.

e Draft general discharge authorisation
in terms of s 69(2) of the National En-
vironmental Management: Integrated
Coastal Management Act 24 of 2008
for comment. GN1089 GG42657/23-
8-2019.

e Revised programme accreditation
policy in terms of the Project and
Construction Management Profes-
sions Act 48 of 2000 for comment.
BN157 GG 2676/30-8-2019.

e Repeal of regulations relating to in-
spection of premises in a dust control
area in terms of the National Environ-
mental Management: Air Quality Act
39 of 2004 for comment. GN1115
GG42669/30-8-2019.

e Repeal of the smoke control regula-
tions and smoke control zone orders
in terms of the National Environ-
mental Management: Air Quality Act
39 of 2004 for comment. GN1114
GG42669/30-8-2019.

e Proposed regulations relating to
coffee, chicory and tea and related
products for sale in South African
in terms of the Agricultural Product
Standards Act 119 of 1990 for com-
ment. GN1112 GG42669/30-8-2019.

e Repeal of regulations regarding fuel
burning appliances in dwelling hous-
es in terms of the National Environ-
mental Management: Air Quality Act:
39 of 2004 for comment. GN1113
GG42669/30-8-2019.

Draft Bills

Housing Consumer Protection Bill, 2019
for comment. GN1118 GG42669/30-8-
2019. Q
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Nadine Mather BA LLB (cum laude) (Rho-
des) is a legal practitioner at Bowmans in
Johannesburg.

Striking in support of a

demand for equal pay

In Comair Ltd v National Union of Met-
alworkers of South Africa and Others
[2019] 8 BLLR 812 (LC), Comair had es-
tablished an Employment Equity Forum
(the EEF) in accordance with the provi-
sions of the Employment Equity Act 55
of 1998 (the EEA) to deal with, inter alia,
issues relating to allegations of discrimi-
nation in the workplace. The National
Union of Metalworkers of South Africa
(NUMSA) raised an equal pay grievance
with the EEF, claiming pay differentiation
on the basis of race or ethnicity. NUMSA
demanded that Comair eliminate the al-
leged unfair discrimination and referred
a dispute to the Commission for Concili-
ation, Mediation and Arbitration (CCMA).

At the CCMA, the parties reached an
agreement that the matter would be
dealt with by an internal working com-
mittee. At the first meeting of the work-
ing committee, Comair tabled several
proposals to deal with the pay differ-
entiation dispute, but NUMSA rejected
the proposals and demanded that the
wages of the majority of the employees
be increased to those of the highest paid
employees. The parties in the meantime
entered into a two-year wage agreement.
Notwithstanding this, NUMSA again re-
ferred a pay differentiation dispute, as a
dispute of mutual interest, to the CCMA.
After an unsuccessful conciliation of the

EMPLOYMENT LAW - LABOUR LAW

Employment
law update

dispute, NUMSA served a notice of inten-

tion to strike on Comair.

Comair approached the Labour Court
(LC) on an urgent basis seeking an order
declaring the strike action by NUMSA un-
protected and further interdicting them
from participating in such strike action.
Comair contended that the strike action
was unprotected for three reasons:

e The true nature of the dispute was
that of an equal pay dispute, which is
to be resolved by way of adjudication
or arbitration in terms of the provi-
sions of the EEA.

e The dispute was regulated by the wage
agreement entered into between the
parties.

e In the absence of a secret ballot, NUM-
SA’s members could not engage in
strike action.

NUMSA claimed in turn that, pursuant
to Comair disclosing its pay information,
it was satisfied that the pay differences
were not in fact based on race or ethnic-
ity and accordingly, the dispute did not
fall within the scope of the EEA. The dis-
pute was rather a matter of mutual inter-
est relating to the terms and conditions
of employment. Moreover, the wage
agreement between the parties did not
regulate the issue of pay differentiation.

The LC held that the starting point was
to determine the true nature of the dis-
pute from all the relevant facts. In these
circumstances, the court must have re-
gard to the substance and not the form
of the dispute and the court is not bound
by the CCMA'’s characterisation of a dis-
pute. Having regard to the history of the
matter, the court noted that NUMSA had
publicly declared that the majority of
Comair’s white workers were paid more

than its black workers and had accused
Comair of being a ‘racist company’, la-
belling the pay discrepancies as ‘modern
day Apartheid’.

An assessment of NUMSA’s case
showed that it demanded that employ-
ees who perform the same work in the
bargaining unit should receive the same
pay. Although the difference in pay was
no longer alleged to be based on race
or ethnicity, what NUMSA asserted was
that there was no substantively good
reason or justification for the difference.
Accordingly, the court held that the es-
sence of the dispute was equal pay for
equal work.

A demand for equal pay for equal
work falls squarely within the scope of
s 6(4) of the EEA and has to be referred
to the LC for adjudication or, by consent,
to the CCMA for arbitration. As NUMSA
was no longer alleging that the discrimi-
nation was based on the grounds of race
or ethnicity, the court found it must,
therefore, be alleging discrimination
on an ‘arbitrary ground’. That being so,
NUMSA would have to prove that the pay
differentiation was based on an arbitrary
ground before the LC or the CCMA in
terms of s 10 of the EEA.

Since the dispute giving rise to the
strike could be resolved by way of ad-
judication or arbitration, the strike was
precluded by s 65(1)(c) of the Labour
Relations Act 66 of 1995, which section
provides that no person may take part
in a strike if the issue in dispute is one
that a party may refer to arbitration or
to the LC.

The strike action was declared unpro-
tected and NUMSA was interdicted from
participating in strike action over the
demand.
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Non-payment of a
retention bonus

In Solidarity obo Scholtz v Gijima Hold-
ings (Pty) Ltd [2019] 8 BLLR 774 (LAC),
Mr Scholtz (Scholtz), employed by Gijima
Holdings as a programmer, concluded
an Employee Loyalty Incentive Scheme
agreement (ELIS agreement) with Gijima
Holdings. In terms of the ELIS agree-
ment, Scholtz would be paid a retention
bonus equal to 50% of his annual salary
in September of each year and would be
required to remain in the employ of Gi-
jima Holdings for a period of 12 months
in respect of each retention bonus al-
ready paid.

Gijima Holdings later notified Scholtz
of its intention to terminate the ELIS
agreement. Scholtz, dissatisfied with
Gijima Holding’s decision, received his
final retention bonus in September 2014
and, thereafter, tendered his resignation
with effect from November 2014. Gijima
Holdings deducted the retention bonus
from Scholtz’s termination payments.

Solidarity, acting on behalf of Scholtz,
instituted proceedings in the Labour
Court (LC) claiming payment of the re-
tention bonus. Gijima Holdings opposed
the proceedings and argued that it was
entitled to effect the deduction in terms
of the provisions of the ELIS agreement
as Scholtz was bound to remain in its em-
ploy for a period of 12 months following
the payment of the retention bonus. Soli-

EMPLOYMENT LAW - LABOUR LAW

darity, on the other hand, argued that
the deduction ought not to have been
made because Gijima Holdings had uni-
laterally terminated the ELIS agreement
and Scholtz was consequently no longer
bound by its terms.

The LC held that Gijima Holdings was
entitled to deduct the retention bonus
because it had complied with the terms
of the ELIS agreement and that the de-
duction did not breach s 34 of the Ba-
sic Conditions of Employment Act 75
of 1997 (the BCEA) because it had been
made by agreement.

Aggrieved by the outcome, Solidarity
took the LC’s decision on appeal and
contended that the LC erred in hold-
ing that the deduction was based on
an agreement because the ELIS agree-
ment had been unilaterally terminated
by Gijima Holdings. It also argued that
assuming that Gijima Holdings was en-
titled to make the deduction, it could
not have deducted more than a quarter
of Scholtz’s remuneration as this is pre-
cluded in terms of s 34(2)(d) of the BCEA.

The key issue on appeal was whether
Gijima Holdings was entitled to deduct
the retention bonus from Scholtz’s ter-
mination payments following his resig-
nation. The Labour Appeal Court (LAC)
noted that it had not been part of Soli-
darity’s pleaded case that the deduction
of the bonus was impermissible in terms
of s 34 of the BCEA, as Solidarity con-
tended on appeal. The court was of the
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view that Solidarity’s argument on the
applicability of s 34 of the BCEA was
misplaced and unsustainable. A deduc-
tion in terms of s 34 is made to reim-
burse an employer for loss or damage in
circumstances set out in s 34(2) and was
not applicable in Scholtz’s case.

The purpose of the ELIS agreement
was to encourage employees to remain
in service for the period covered by the
retention bonus. The LAC found that the
retention bonus created reciprocal obli-
gations: Scholtz was not entitled to claim
payment of the bonus unless he had per-
formed by working for Gijima Holdings
for a period of 12 months after receipt
of the bonus. The provisions of the ELIS
agreement made it clear that employees
were to repay the whole of the bonus if
they terminated their services before the
expiry of the retention period. Scholtz
had failed to produce evidence to prove
his claim that Gijima Holdings had com-
promised its right to claim counter-per-
formance from him by terminating the
ELIS agreement.

The LAC held that Scholtz had acted in
bad faith by accepting the retention bo-
nus and resigning a month later. Scholtz
ought to have appreciated that the con-
sequence of accepting the retention bo-
nus meant that he was obliged to remain
in the employ of Gijima Holdings for a
further 12-month period.

The appeal was dismissed with costs.
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OPINION - JURISPRUDENCE

Eeny, meeny, miny, moe, to which court will
foreclosures go? A brief analysis of recent
foreclosure proceedings and a consideration of the

need for specialised foreclosure courts in SA

he foreclosure against a home

involves a delicate balanc-

ing of homeowner and credi-

tor rights, in particular, the

creditor’s contractual security
rights and the homeowner’s constitu-
tional rights. Foreclosure against a home
has the potential to infringe on several
constitutional rights of a homeowner,
inter alia -

e s 26 of the Constitution, which pro-
vides that ‘[e]veryone has the right to
have access to adequate housing’; and

e s 34 of the Constitution, which pro-
vides for the right of access to courts.
In the context of foreclosure, s 34 enti-

tles a homeowner with the right to have
their foreclosure dispute heard in an
open and accessible court. The Universal
Declaration of Human Rights and several
other international charters and conven-
tions recognise the right of access to
courts as a fundamental human right,
which is a vital element in the protection
and enforcement of other human rights.
Over the decades, the right of access to
courts have evolved into a basic human
right under international law and is pro-
tected by most constitutions of demo-
cratic countries across the world. Due to
the intricate and sensitive nature of fore-
closure disputes, namely the balancing
of the homeowner’s constitutional rights
versus the creditor’s contractual rights,
foreclosure proceedings in South Africa
(SA) have historically always been heard
in the High Court. However, the question
has recently been raised as to whether
or not foreclosure proceedings should
be heard in the magistrate’s court, which
is generally more accessible to disadvan-
taged homeowners, in order to promote
the right of access to justice in s 34 of
the Constitution.

Nedbank v Thobejane

On 26 September 2018, the Gauteng Di-
vision of the High Court in Pretoria deliv-
ered judgment in In re: Nedbank Limited
v Thobejane and related matters [2018]
4 All SA 694 (GP), which found, inter
alia, that foreclosure proceedings fall-
ing within the monetary jurisdiction
of the magistrate’s court (ie, below R
400 000) must be referred to the magis-
trate’s court. In this case, Nedbank and
several other creditors were questioned
over the practice of initiating foreclo-
sure proceedings at the High Court, as
opposed to the magistrate’s court, which
was geographically located closer to the
defendants. It was argued that such a

practice of proceeding out of the High
Court as opposed to the magistrate’s
courts, which were generally more acces-
sible and more financially viable, denied
homeowners of their right of access to
justice and amounted to an abuse of pro-
cess.

The creditors, however, argued that
it was a long-established principle that
where more than one court had jurisdic-
tion to hear a matter, the plaintiff was
entitled to choose in which court to in-
stitute action. Furthermore, the credi-
tors argued that the magistrate’s court
lacked the efficiency and uniformity to
adjudicate complicated foreclosure is-
sues, and it was, therefore, to the ben-
efit of both homeowners and creditors
that such cases be heard before the High
Court.

The Full Bench of the Gauteng Division
of the High Court found that the advent
of the Constitution introduced access to
justice as a primary consideration dur-
ing court proceedings and this approach
required the High Court to regulate their
own processes with regard to access to
justice. The right of access to justice,
must be in accordance with constitu-
tional imperatives, in a broader context
and the rights of the plaintiff, as well
as that of the defendants must be taken
into consideration, as well as the roles
and functions of the different courts.
In principle, a plaintiff has the right to
choose any court, which has jurisdiction
in the dispute, but this choice should not
be at the expense of access to justice. If
impecunious litigants are denied proper
access to justice and the High Court is
unnecessarily overburdened, it would
constitute an abuse of process.

Hence, it was an abuse of process to al-
low a matter, which could be decided in
the magistrate’s court to be heard in the
Provincial Division simply because it had
concurrent jurisdiction. If a party is of
the view that a matter, which falls within
the jurisdiction of the magistrate’s court,
should be more appropriately heard in
the High Court, an application must be
made setting out reasonable grounds
why the matter should be heard in the
High Court. The inefficiency of other
courts, whether real or perceived, and
the convenience of the plaintiff, will not
constitute such reasonable grounds. The
Full Bench further held that there is an
obligation on all litigants, not only finan-
cial institutions, to consider the question
of access to justice when actions are is-
sued, and the courts have a duty to en-

sure that access to justice is ensured, by
exercising the appropriate judicial over-
sight.

The effect of the Thobejane case
meant that foreclosure proceedings be-
low R 400 000 had to be brought before
the magistrate’s court. A Practice Direc-
tive was accordingly adopted to the ef-
fect that all civil applications, within the
monetary jurisdiction of the magistrate’s
courts should be instituted in the magis-
trate’s court. Many academics and legal
practitioners have criticised the Thobe-
jane decision arguing that the Full Bench
based its findings on the over clogging
of the High Court rolls and the concur-
rent jurisdiction of the Gauteng Courts.
The court failed to take into account the
complexity of foreclosure matters and
the competing constitutional rights and
issues that may arise. Accordingly, at the
time of writing this article, the Thobe-
jane judgment was brought on appeal
before the Supreme Court of Appeal, and
the effect of the Practice Directive was
suspended.

Nedbank v Gqgirana

The issue of whether or not foreclosure
proceedings should be heard before the
magistrate’s court was recently heard
again by the Eastern Cape Division of
the High Court in Grahamstown in Ned-
bank Limited v Gqgirana NO and Another;
First Rand Bank Limited v Cornellisson
and Another; Standard Bank of South
Africa Limited v Msutu and Another;
Nedbank Limited v Gcina; Firstrand Bank
Limited t/a Wesbank v Twynham; FFS
Finance SA (Pty) Limited t/a Ford Credit
v Jabanga; FFS Finance SA (Pty) Limited
t/a Ford Credit v Rolomane (ECG) (unre-
ported case no 1203/2018; 1298/2018;
1777/2018; 3434/2018; 3706/2018;
49/2019; 264/2019, 31-7-2019) (Lowe J
and Hartle J concurring) (Jolwana dissent-
ing). The Eastern Cape Division consid-
ered the Full Bench decision in Thobejane,
which had found that all civil applications
falling within the monetary jurisdiction
of the magistrate’s court should be insti-
tuted in the magistrate’s court, and not
the High Court.

The court found that the defendants
in matters involving credit transactions
(applicable to the National Credit Act 34
of 2005 (NCA)) were usually historically
disadvantaged individuals. Given the cat-
egory of these defendants the right of ac-
cess to court has become important, as
generally the magistrate’s courts would
be the most appropriate forum for such
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individuals to access justice. Accord-
ingly, the common law practice that a
plaintiff as dominus litis was entitled
to choose which court to litigate from
must be reconsidered in light of funda-
mental constitutional principles and the
right of access to justice. Section 34 of
the Constitution and NCA affords equal-
ity and access to justice to financially
and previously disadvantaged persons,
thus proper access to justice in all NCA
matters (including foreclosures) falling
within the monetary jurisdiction of the
magistrate’s court, must be brought in
the magistrate’s court save only if there
are exceptional circumstances justify-
ing otherwise. In other words, the court
found that the NCA, properly interpreted
through the prism of the Constitution,
provided that the magistrate’s courts
be the court of first adjudication of all
NCA matters to the exclusion of the High
Court. The Ggirana judgment can thus
be interpreted to have extended the ju-
risdiction of the magistrate’s court in all
matters falling within the ambit of the
NCA, regardless of the amount involved.

A need for clarity and
consideration of a
specialised ‘Foreclosure
Court’

The decisions in Thobejane and Ggirana
can be applauded for being progressive
in developing the common law and ac-
knowledging the deep-seated inequali-
ties in our society by recognising that
access to justice is better served when
courts are made accessible to the ma-
jority of society. Nevertheless, it is im-
portant to acknowledge that the fore-
closure against a home requires strict
judicial scrutiny. This fact has been
emphasised by several Constitutional
Court (CC) judgments and court rules
(see Jaftha v Schoeman and Others; Van
Rooyen v Stoltz and Others 2005 (2) SA
140 (CC); Gundwana v Steko Develop-
ment and Others 2011 (3) SA 608 (CC);
r 46A of the Uniform Rules of Court; and
C Singh A critical analysis of the home
mortgage foreclosure requirements and
procedure in South Africa and proposals
for legislative reform (unpublished PhD
thesis, UKZN, 2018)). The involvement
of the court is paramount in the foreclo-
sure process and this was emphasised
by the CC in Gundwana where the court
confirmed that judicial oversight is ‘a
must’ during foreclosure proceedings.
The foreclosure against a home involves
a complex analysis of legal, financial
and factual circumstances coupled with
the interaction of competing constitu-
tional rights of homeowners and credi-
tors. Accordingly, such complex issues
justify these cases being heard before
specialised courts and judges. It is thus
questionable whether or not our current

magistrate’s courts have the capability
and capacity to adjudicate such matters.
Foreclosure jurisprudence has recently
become uncertain due to several recent
conflicting judgments and rules and
there is need for certainty to be estab-
lished (see Nkata v FirstRand Bank Ltd
2016 (4) SA 257 (CC) and ABSA Bank Ltd
v Mokebe and related cases 2018 (6) SA
492 (GJ)). Unfortunately, South African
law has not provided clarity on the bal-
ancing of homeowner and creditor rights
during the foreclosure process, nor has
it provided a structured or uniform
framework for foreclosure practice. This
lacuna has resulted in much inconsist-
ency and opened the door for abuse of
process.

Accordingly, I submit that the time
has come for government and the leg-
islature to consider the implementation
of specialised courts to adjudicate fore-
closure matters, namely ‘Foreclosure
Courts’. The implementation of spe-
cialised foreclosure courts and judges
to hear foreclosure applications will be
advantageous to both homeowners and
creditors. Although foreclosures are gen-
erally negatively perceived as being the
process of executing against one’s home,
the foreclosure process in a country also
plays an important role of promoting
foreign mortgage investment and capi-
tal growth in the economy (see Standard
Bank of South Africa Ltd v Saunderson
and Others 2006 (2) SA 264 (SCA), and
Niall Ferguson The Ascent of Money: A
financial history of the world (The Pen-
guin Press HC 2008)). Thus, the fore-
closure process of a country has deeply
rooted socio-economic traits that require
specialised analysis and should not be
trivialised. Consequently, it is recom-
mended that every regional and district
High Court and/or magistrate’s court es-
tablish a ‘Foreclosure Court’ (ie, special-
ised and separate court rooms) specifi-
cally for foreclosure applications. This
will create a specialised court structure
for foreclosure applications and would
provide the necessary priority, uniform-
ity and expertise for adjudicating these
important matters. Such a structure will
further reduce the time delays and liti-
gious costs attached to foreclosure pro-
ceedings. Most importantly, a specialised
Foreclosure Court structure will provide
ordinary South Africans with the ability
to achieve their constitutional right of
access to justice and endeavour to en-
sure that homeowners are on an equal
legal footing with creditors during the
foreclosure process (see Singh (op cit) for
a detailed review of the proposal for a
specialised Foreclosure Court structure).

Ciresh Singh LLB LLM (UKZN) is a
PhD Candidate at the University of

KwaZulu-Natal. Qa
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Soft cover R595

Air Law: A comprehensive sourcebook for Southern
African pilots

Philippe-Joseph Salazar

Air Law is the first work of its kind, written by a leading academic.
Although intended for the Southern African pilots” community, it
is also a useful source of reference for legal practitioners dealing
with aviation and air law. Written in a straight-forward style, Air Law
is fully referenced and clearly presented. The book offers private
and drone pilots a source of legal reference that will enable them
tfo remain competent and compliant aviators and guides them
through complex regulations. Air Law will also help commercial
pilots fo secure the core knowledge of air law that they need to
progress to advanced procedures.

Hard cover | 1,324 pages | R2,489
Annual Survey of South African Law 2017
J Geldenhuys, N Botha, C Schulze, J Van Wyk

This comprehensive work is the original, most authoritative and
exhaustive overview and analysis of the year's legal developments
by renowned judicial experts and commentators in their fields. This
new issue provides a clear and succinct commentary on cases
and legislation relating fo over 35 general and specialist areas of
the law.

NEWLY
UPDATED
Loose-leaf Approx 220 pages R583
Land Tenure Law

A Mahomed

This updatable loose-leaf publication explains key definitions
in the relevant laws and provides useful, practical guidelines on
land rights disputes for government officials, legal practitioners,
paralegals and NGOs in the land rights sector. Relevant case
law is explained in an accessible, non-legalistic and user-friendly
manner.The work sefs out the nature and scope of legal protection
available to occupiers and labour tenants living in rural and peri-
urban areas. It also contains a section on access o the courts,
including the Land Claims Court.

Prices include 15% VAT, exclude shipping, and are valid until 31 December 2019
#Loose-leaf work excludes the cost of future updates.

View all latest
releases here:

ORDER NOW:

Contact Juta Customer Services

Email: orders@juta.co.za
Tel. 021 659 2300 « Fax 021 659 2360

Eic

www.jutalaw.co.za

Jutla

Latest legal
resources

Soft cover, 2 volumes | 676 pages + suppI R545

Superior Courts Act 10 of 2013 & Magistrates’ Courts
Act 32 of 1944 and Rules & Periodic Time Charts 2019
AND Supplement 7e

A Mahomed

This updatable loose-leaf publication explains key definitions
in the relevant laws and provides useful, practical guidelines on
land rights disputes for government officials, legal practitioners,
paralegals and NGOs in the land rights sector. Relevant case
law is explained in an accessible, non-legalistic and user-friendly
manner.The work sets out the nature and scope of legal protection
available to occupiers and labour fenants living in rural and peri-
urban areas. It also contains a section on access to the courts,

NEW
®@ O OF

Loose-leaf | Approx. 500 pages R895

Pollak: The South African Law of Jurisdiction 3e
D E van Loggerenberg

Pollak on Jurisdiction has remained the most frusted, authoritative
work on the subject since 1937, often being referred to with
approval by South African courts and scholars. The third edition of
this work, necessitated by the many changes to the law and the
court structure in South Africa since the advent of the Constitution
of the Republic of South Africa, 1996, is now published in a loose-
leaf format, updated bi-annually.

SAVE 20% ON PRE-ORDERS

% % @ AVAILABLE
15 DECEMBER
Soft cover, 2 volumes | I1SBN 9781485135159 | R1,528 (WAS R1,910)
Juta’s 2020 Tax Annuals Value-Bundle
Juta Law Editors

Incorporating the 2020 editions of SAIT Compendium of Tax
Legislation and Jufa’s Indirect Tax, this value-bundle provides
the content and tools you need tfo negotiate the complex tax
landscape with confidence. These comprehensive annual
publications together provide consolidated sources of direct
and indirect tax Acts as well as relevant supplementary material.
Relevant promulgated and proposed legislative amendments
have been incorporated, updated for the 2020 editions as
envisaged by the 2019 Amendment Bills as at 1 January 2020.
Unique to Juta’s Tax Annuals is the incorporation of Prelex and
Pendlex presenting a comprehensive view of historic and
proposed amendments of the legislation at a glance.
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Put your

The Absa Legal Claims Trust is committed
to offering efficient and innovative
processes for administering Road
Accident Fund and Medical Negligence
Claims trusts. With more than 400
attorneys nationwide using our services,
our success is defined by our effective
processes, and a team of experts who
consistently execute their duties in the
best interest of the beneficiaries,
putting value first in meeting the
fiduciary needs of the attorneys.

Our services include:

- Comprehensive needs analysis

- Professional trustee services

. Investment of trust funds

- Payments

- Management of the ‘Section 17.4
undertaking’ issued by RAF for future
medical and administration expenses
the client may have.

Adhering to the Financial Service Charter,
we pride ourselves in having the
experience, knowledge and objectivity

to implement our duties.

Authorised Financial Services Provider Registered Credit Provider Reg No NCRCP7

In our hands

As a trustee, we:

Follow instructions of the trust
agreement faithfully and act in the best
interests of the beneficiary

Make decisions impartially

Administer the trusts consistently
Apply compliance standards to
administer trusts in accordance

with regulations.

For more information, contact our
Regional Manager, Thobile Maphosa,
on (011) 225 8453,

or thobile.maphosa@absa.africa

We are tackling trust administration
with innovation.
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Rates for classified advertisements:
A special tariff rate applies to practising
attorneys and candidate attorneys.

Classified advertisements
and professional notices

DEDLCDI IC
NLOUUYU

Index P age 2919 rates (including VAT):] Lot
Size Specia Ad other S4 Closing date for online classified PDF adver-
Vi . 1 i3 i{”éﬁé 68 ”R f;r;lggrs tisements is the second last Wednesday of the
ACANCICS. . .cieiiiiiiieeieeiannnnnns 12 . R4436 R6362 month preceding the month of publicaﬁon.
For gale/wanted to purchase..1 }ﬁ g p R? ?fz R? 19‘1‘ Advertisements and replies to code numbers
Services offered..................... 1 p R R159 b 6l 5 milimesmel o e 3o, 0 el
Smalls 4 . A PO Box 36626, Menlo Park 0102.
.................................... S ll d 1] t l d VAT . ]
rat acverisemen s/\(:?:r;ey':gomer) Tel: (012) 366 8800 + Fax: (012) 362 0969.
. . . 1-30 words R 448 R 653 Docex 82, Pretoria.
* Vist the De Rebus website to view every 10 words E-mail: classifieds@derebus.org.za
the legal careers CV portal. therafter R150  R225 Account inquiries: David Madonsela

Service charge for code numbers is R 150.

E-mail: david@lssa.org.za

Vacancies

ASSOCIATE (BANKING AND FINANCE) - EE ONLY

Largest law firm in Africa seeks a resilient and self-starter indi-
vidual to join their successful team. A primary focus on drafting,
legal advisery, stakeholder engagement, conducting due dili-
gence and sound knowledge of the relevant legal frameworks.
Must be an admitted attorney with a minimum of two years’
post-qualification experience, in banking and finance. Prefer-
ence will be given to candidates who come from reputable in-
ternational law firms with excellent academics.

COMPETITION SECRETARY - EE ONLY

Reputable law firm seeks a skilled competition secretary to be
part of their team. This individual will be responsible for dicta-
phone typing, conducting legal research, preparing accounts,
file management (electronically and manually) as well as mak-
ing sure the relevant systems are kept up to date at all times.
Must have the ability to multi-task with a high attention to detail
and excellent interpersonal skills (written and verbal). Minimum
ten years’ experience as a legal secretary within the competi-
tion, commercial and litigation department, relevant secretarial
diploma is required, knowledge on FileSite is advantageous.

LEGAL ADVISER - EE ONLY

Leading bank is looking for a seasoned legal adviser within
their wealth division. The successful candidate will be respon-
sible to provide complex strategic legal solutions and business
challenges to mitigate against legal risk and partner with the
business. Must have demonstrated experience implementing

PATON PERSONNEL

INTELLIGENT

RECRUITMENT

policies and ensuring the legal and regulatory processes are
adhered to at all times as well as strong leadership skills. Ad-
mitted attorney with minimum of five years’ post-qualification
experience. Exposure to high net worth clients is essential.

SENIOR LEGAL MANAGER (CREDIT) — EE ONLY

Banking giant is looking for a Senior Legal Manager to join their
credit team. The successful candidate must have demonstrated
experience in drafting complex agreements in relation to merg-
ers and acquisitions, project finance, structured finance, lev-
eraged finance and debt capital markets. Cross border expe-
rience is essential. Admitted attorney, minimum of five years’
post-qualification experience. Masters qualification is advanta-
geous. Banking experience is preferred.

SENIOR LEGAL MANAGER - EE ONLY

Exciting opportunity to be part of a driven team. Reputable bank
is looking for a senior legal manager with robust experience in
transactional products and services. Primarily focused on draft-
ing complex agreements, providing legal advice, developing
and implementing processes, risk mitigation and stakeholder
engagement. Cross border experience is essential. Admitted
attorney, minimum eight years’ post-qualification experience in
a similar role. Masters qualification is advantageous. Banking
experience is preferred.

Call Tarryn on (011)325 5400 or
e-mail: tarryn@paton.co.za

For sale/wanted to purchase

WANTED
LEGAL PRACTICE FOR SALE

We are looking to purchase a personal
injury/Road Accident Fund practice.
Countrywide (or taking over
your personal injury matters)

Call Dave Campbell at 082 708 8827 or
e-mail: dave@campbellattorneys.co.za

|Services offered|

PRETORIA KORRESPONDENT

* Hooggeregshof- en landdroshoflitigasie

*Flinke, vriendelike en professionele diens

*Derde toelaag

DU PLESSIS KRUYSHAAR

Tel: 086 100 0779 « Faks: 086 548 0837
E-pos: kruyshaar@dupkruys.co.za
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Moodie & Robertson

CONSTITUTIONAL COURT CORRESPONDENT ATTORNEYS

BRAAMFONTEIN — JOHANNESBURG

We offer assistance with preparation of all court papers to ensure compliance with Rules
and Practice Directives of Constitutional Court.

Our offices are located within walking distance of the
Constitutional Court.

We have considerable experience in Constitutional Court
matters over a number of years.

Contact: Donald Arthur
(011628 8600 /011 720 0342 @ darthur@moodierobertson.co.za

Q 12t Floor e Libridge Building (East Wing) e 25 Ameshoff Street ® Braamfontein e Johannesburg

ITALIAN LAWYERS

For assistance on Italian law (litigation, commercial, company,
successions, citizenship and non-contentious matters), contact

Anthony V. Elisio

South African attorney and member of the Italian Bar,
who frequently visits colleagues and clients in South Africa.

R Od &éﬁssociates

PROPERTY CONSULTANTS. VALUERS
& TOWN PLANNERS

Why you should use Rode & Associates

Rome office Milan office ) 2 Ay S 7N -
Via Aureliana 53 Galleria del Corso 1 (Pty) Ltd as your P} ope} Zy l-’dht(lflOHﬁ?‘?}l
00187 Rome, Italy 20122 Milan, ltaly
Tel: 0039 06 8746 2843 Tel: 0039 02 7642 1200 - . . .
Fax: 0039 06 4200 0261 Fax: 0039 02 7602 5773 With so many (alleged) shenanigans in the listed property
Mobile: 0039 348 514 2937 Skype: Anthony V. Elisio sector, you should consider using a valuation firm that has the
E-mail: avelisio@tin.it E-mail: a.elisio@alice.it highest credibility in the industry.
Rode is one of South Africa's large independent property
valuation firms and has been the annual overall top performer in
the pmr.africa awards since 2015. For more info on these awards,
PAG E L visit our website at: www.rode.co.za.
SC H U LENB U RG Our credibility has been built over 31 years and is partially based
Attorneys | Conveyancers on rigorous research. After all, we are also property economists of
LAND CLAIMS COU RT note and town planners and publishers of the esteemed Rode
Reports — used by banks as a 'bible’ All our valuers have post-grad-
Correspondent uate degrees.
We are based in Bryanston Johannesburg only 2,7km Contact our head of valuations, Marlene Tighy BSc (Wits) Hons (OR)
from LCC with over ten years’ experience in (RAL), MBL (UNISA), Pr Sci Nat), by email at mtighy@rode.coza or tel.
086122 44 88.
LCC related matters.

Zahne Barkhuizen: (011) 463 1214
Cell: 084 661 3089 » E-mail: zahne@law.co.za
Auvril Pagel: pagel@law.co.za or 082 606 0441.
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Nel Van der Merwe & Smalman Inc
ATTORNEYS - CONVEYAMNCERS - NOTARIES

Drafting of Wills
Administrﬁon f Deceased Estcﬂe

= e

We can help you!

Our aim is for you to create and/or outsource the Estates
Department in your practice, without dedicating your time and

resources into such a venture.

CLI ENTS Your client remains your client and we will meet you and/or vour
client at your offices.

QOur dedicated team of specialists will ensure that:

- A professionally drafted Will is given to your clients to
ensure their peace of mind that their assets are distributed
in the manner that they wish

- The Administration of a Deceased Estate is dealt with in a
professional, fast and efficient manner

- Drafting of Wills in the Pretoria and Johannesburg areas.
- Nationwide administration of Deceased Estate service.

FOR MORE INFORMATION, CONTACT ARIZA VERMEULEN

Tel: 012 807 1989 e estates@nelvs.co.za e www.nelvs.co.za
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Handskrif- en
vingerafdrukdeskundige

Afgetrede Lt-Kolonel van die SA Polisie met 44 jaar praktiese
ondervinding in die ondersoek van betwiste dokumente,
handskrif en tikskrif en agt jaar voltydse ondervinding in die
identifisering van vingerafdrukke. Vir 'n kwotasie en/of professionele
ondersoek van enige betwiste dokument, handskrif, tikskrif en/of
vingerafdrukke teen baie billike tariewe, tree in verbinding met

GM Cloete by tel en faks (012) 548 0275
of selfoon 082 575 9856.
Posbus 2500, Montanapark 0159
74 Heron Cres, Montanapark X3, Pta
E-pos: gerhardcloete333@gmail.com
Besoek ons webtuiste by www.gmc-qde.co.za
24-uur diens en spoedige resultate gewaarborg.

Ook beskikbaar vir lesings.

POLOKWANE CORRESPONDENT

{‘Q ’ RAPHELA

- MADIBA INC.

/M §  ATTORNEYS

W,

High Court and magistrate’s court litigation.
Negotiable tariff structure.
We are based in Polokwane, minutes away from the
Polokwane High Court and Magistrate’s Court.

Our jurisdiction further includes Mankweng, Seshego and

Bochum Magistrate’s Court.

Tel: (015) 297 1419 « FAX: 015 297 1419
E-mail: info@raphelamadibainc.co.za

=N

RAMA ANNANDALE & MUNONDE
Prokureur
High Court and magistrate’s court litigation.
Negotiable tariff structure.
Reliable and efficient service and assistance.
Jurisdiction in Pretoria Central, Pretoria North,
Soshanguve, Atteridgeville and Mamelodi.

Tel: (012) 548 9582 « Fax: (012) 548 1538
E-mail: carin@rainc.co.za

s/ Atterneys

J P STRYDOM
(Accident Analyst)

Advanced traffic accident
investigation, reconstruction
and cause analysis service
expertly carried out

For more information:
Tel: (011) 705 1654
Cell: (076) 300 6303
Fax: (011) 465 4865

Time-distance-speed events
Vehicle dynamics and behaviour
Analysis of series of events
Vehicle damage analysis

The human element

Speed analysis PO Box 2601
Point of impact Fourways
Scale diagrams 2055
Photographs Est 1978

T TALITA DA COSTA

DC CLINICAL PSYCHOLOGIST

WITH A SPECIAL INTEREST IN
NEUROPSYCHOLOGY

Expert testimony and medico-legal
assessments in:
Personal injury, RAF and insurance claims.

Tel: (011) 615 5144 - Cell: 073 015 1600
E-mail: officedacosta@gmail.com

SMALLS

| Services Offered |

Periodic advert: COURT ATTIRE (Toga). Good flow and quality.
R 800 onwards. Price to increase. Exchange policy. Call Adonai
Gowns at 060 571 7329/(031) 505 6394/7058. Emergency only no
079 969 8741.

Did you know?

De Rebus has launched
a CV portal for prospective
candidate legal practitioners
who are seeking or
ceding articles.

As a free service to candidate legal
practitioners, De Rebus will place
your CV on its website. Prospective
employers will then be able to contact
you directly. The service will be based
on a first-come, first-served basis
for a period of two months, or
until you have been appointed to
start your articles.

Go to the De Rebus website
and click on the Legal Careers
tab to find out how to have
your CV placed on the website.

Supplement to De Rebus, October 2019


www.gmc-qde.co.za
mailto: info@raphelamadibainc.co.za
mailto: carin@rainc.co.za
mailto: officedacosta@gmail.com
www.derebus.org.za



