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infringed post 31 May 2020. Their rights of review remain intact even if 

no interim order is granted. Even if they are successful on review in setting 

aside the cancellation of the tender, their rights would then be to demand 

that a fair and lawful tender process be concluded. This does not translate 

to any right to represent the RAF in the meantime. 

5 .13 There is an added dimension to the matter and that relates to the nature of 

the services to be rendered. There is no automatic or Constitutional right 

of an attorney to insist that a specific client, even an organ of State, must 

use its services or, absent an existing agreement, can be compelled to 

furnish it with instructions or a mandate to act on its behalf. 

5 .14 The applicants ' last ditch agreement that, should any other attorneys be 

utilized by the RAF in the interim and the applicants succeed in 

resurrecting the panel attorney system, that their "work" will already have 

been given away to some one else, is also flawed. Any "work" in the 

interim would, if all goes according to plan, be limited and/or on an ad hoc 

basis. The panel attorney system was in any event on an "as and when'' 

basis and, even if the panel is reinstated, no attorney can insist on being 

given specific work. 

5 .15 I therefore find that the applicants have failed to satisfy the requirements 

of indicating a prima facie right in law. Absent any such right, there can 

also be no harm or perceived imminent harm against which an interim order 

should offer protection. 

[6] Balance of convenience 

6.1 Even if I am wrong in the above conclusion and even if the applicants had 

some immediate or interim right to cling to their mandates and be given 

instructions by the RAF or to hold onto their files beyond the hand-over 
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dates or beyond 31 May 2020, the balance of convenience favours the RAF 

and not the applicants. 

6.2 The applicants' "convenience" is to continue to litigate as before and to 

charge fees as they have al ways done. Whilst I appreciate the fact that, 

over the years, panel attorneys have come to build their practices around 

the work received from the RAF, in some instances exclusively so, and that 

they have expended funds and commitment regarding infrastructure and 

personnel to cope with the flow of instructions, this all relate to each 

particular firm' s own "convenience". They argued that they were 

exclusively concerned for the RAF's wellbeing and the administration of 

justice and the rights of claimants, but in the end, it still appears to be about 

the retention of their lucrative practices. 

6.3 And money, or rather the lack of it, is where the RAF' s "convenience" lies. 

Each passing day that the present litigation model continues to exist, the 

deeper the RAF's financial outlook sinks. The deeper the RAF sinks, the 

less it is in a position to satisfy claims, both timeously on at all. And this 

impacts on the public purse and on the pockets of fuel-using public. Any, 

and I stress any, reduction of the Rl0 billion costs expense, be it a saving 

in costs paid to claimants due to early settlement or due to a saving of 

having done away with the panel, far outweighs each individual applicant's 

private ( as opposed to public) "convenience". 

6.4 The applicants ague that "there would be chaos" if the RAF is left 

unrepresented on 1 June 2020 with over 6 000 files to attend to. This fear 

appears to be more illusory than real: on 1 June 2020 there would only be 

the then as yet unsettled matters on the trial roll to attend to. This is far 

less than the spectre of 6000 alleged by the applicants. What little could 
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not be settled or referred to mediation, will have to be dealt with by way of 

ad hoc instructions. 

6.5 The real chaos is the result which would occur should the panel attorneys 

not hand over the files to the RAF. By refusing or failing to do so, it would 

be the panel attorneys who, by clinging to their files dispite their agreed 

waiver of retention, would disable the RAF from attempting to finalise 

matters out of court, more cheaply and expeditiously. 

6.6 The applicants have, as already indicated, failed or refused ( on the papers 

before me) to heed the initial hand-over instructions given in July 2019 

(prior to its suspension). They have since, on their own version, failed or 

refused to heed any of the hand-over instructions given on 18 and 20 

February 2020. They alleged that it was " impossible" to do so and that 

they cannot give opinions as to merits or quantum without expert reports. 

This is a nonsense argument. Any client would at any stage in litigation be 

entitled to be informed by his attorney what the state of his case was, what 

the stage of the litigation was, whether his attorney knew of or were in 

possession of particulars of any witnesses or their statements regarding the 

merits or what the trial readiness of the case is regarding quantum. Should 

the attorneys not yet have all the facts or lack any identifiable expert 

assistance, then any responsible attorney would be able to tell his client so 

and give his opinion or advice in respect of the remainder of the particulars 

sought. The applicants have not even attempted to do so, not in respect of 

even a single file of those requested, let alone those on the roll for June 

2020. Currently the applicants are all in breach of their extended SLA's. 

6.7 For this reason further, not only can no interim order be granted to the 

applicants (which is also what had happened in the matter before Plasket, 
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J in the case mentioned in footnote 6 above where he dealt with 34 panel 

attorneys), but the counter application in the Di ale application should 

succeed. One can but express the expectation that the applicants in the 

Mabunda application would, as responsible officers of the court, 

commence the already delayed hand-over of files without a further 

application by the RAF in similar terms as the counter application being 

necessary. 

[7] Costs 

7 .1 I can see no compelling reason why costs should not follow the event as 

between the various applicants and the RAF. 

7 .2 The RAF claims that costs should be awarded on a punitive scale but, in 

the exercise of my discretion and despite the severe truncation of time 

periods occasioned by the applicants, which caused the RAF to scramble 

to respond (which it admirably did), I do not deem this necessary. 

7.3 The RAF also claimed costs against the amici curiae, arguing that they had 

not beneficially contributed to the matter. Although no evidence of note 

had been produced by them and although they appeared to align themselves 

virtually squarely with the applicants rather than being "friends of the 

court", their arguments contributed usefully to the debate. They claimed 

costs from the RAF but did not claim costs from the applicants and, again 

in the exercise of my discretion, I find it to be fair that they pay their own 

costs. 

[8] Order 

8.1 In case no 15876/2020, the Applicants' claim for relief in part A of the 

Notice of Motion is dismissed. 
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8.2 The Applicants in case no15876/2020 are ordered to pay the Respondent's 

costs, including costs of two counsel, where employed, in respect of that 

application. 

8.3 In case no 18239/2020, the Applicant's claim for relief in part A of the 

Notice of Motion is dismissed. 

8.4 In case no 18239/2020 the Applicant is ordered to pay the Respondent's 

costs, including the costs of two counsel, where employed, in respect of 

that application. 

8.5 The applicant in case no 18239/2020 is ordered to comply with the RAF's 

handover notice of 20 February 2020 and, insofar as any time period 

mentioned therein may already have expired, then within seven days from 

date of this order (which is electronically submitted to the parties). If, due 

to National emergency measures the said applicant is unable to comply, it 

is to inform the RAF electronically thereof and to furnish all possible 

information requested electronically, starting with the matters with trial 

dates from 1 June 2020. 

8.6 The Law Society of South Africa and the Black Lawyers Association shall 

bear their own costs. 

~-✓ 

Judge of the High Court 
Gauteng Division, Pretoria 
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Judgment delivered: 27 March 2020 
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