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9.9.2 Joint minutes must identify exactly what is agreed and what is not agreed, with
reasons stated why disagreement cannot be achieved, especially as to whether the

disagreement relates to a fact clinically observed or an interpretation of facts.

9.9.3 The attorney responsible for the procurement of the reports shall be responsible for

compliance in this regard; failure to adhere hereto may imperil certification.”

[46] It is plain that the preparation of joint minutes is being treated a clerical chore. All
the experts communicated by email, and one claimed to have had a telephone
conversation. This is the result of dereliction not merely by the experts by also by the
attorneys whose duty it is to prepare court documents in the appropriate form. Save for
the neuro-surgeons, every other pair of experts is in default of compliance. Variously, the
joint minutes are padded with quotations and other waffle, fail to engage on the critical
issues, merely state in circumlocutory terms a difference of view, ignore the Counterpart’s

view, and never interrogate it.

[47] The purpose of a joint minute is to capture the intellectual input of two experts who
interrogate each other’s views and lay out for a court what the issue is that has to decided.

To fudge, hedge and generally obfuscate is counter-productive.

[48] | propose to disallow all costs for joint minutes and interdict parties from paying
any fees for that work, save for that of the neuro-surgeons. Further, the attorneys may
not charge their clients any fees or for disbursements relating to the joint minutes. The

reason for this is that the attorneys are at fault for either their own sheer neglect, or their
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wimpish attitude to the superficial content of these minutes as presented by their experts.
It should have been patently apparent to any attorney who had read the practice manual

that they are non-compliant.

[49] The industrial phycologists’ performance warrant special mention. Their
inadequate and superficial conduct has already been alluded to. It appears that persons
practising in this field regard themselves as mere conduits of data which they wrap up in
jargonised waffle. It is hard to seek out of these reports the aspects in which the expertise
they profess is evident. The entire edifice of these reports was built on the say-so of a
person who any professional ought to have appreciated was not in a position to express
the views that he did, still less that they slavishly and uncritically relied upon such views.

They have short-changed their clients. | shall disallow their costs in whole.

[50] In future, a failure to comply ought to be met with a refusal to hear the matter at
all, on the grounds that the documents are not in order. However, more importantly,
professionals must behave professionally and treat the task of seeking agreement
seriously. If delinquency persists, punitive measures shall have to be taken. Attorneys

must see to it that there is proper compliance.

The Costs

[51] The plaintiff had to come to court to get an order. The degree of success it has

achieved is modest. Most of the four days on trial were spent on issues in respect of which
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he did not succeed. The need for a fourth day was occasioned by a decision at the last
moment to apply to reopen the case to call a witness that they had not intended to call at
all until a chance remark by counsel for the Defendant pointed out a weakness in their
case; ie it relied on hearsay. On the fourth day the witness was not called. Accordingly,

Plaintiff should get only one day of trial by way of costs; the defendant, three days.

[52] For the reasons alluded to above, the whole of the fees of the two industrial
Phycologists are disallowed. For the rest of the experts, save Drs Moja and Earle, the
fees relating to the joint minutes are disallowed. The attorneys shall not charge the parties
fees for their work on these minutes nor debit a fee or recovery any disbursements in

respect of mentioned delinquent report and the delinquent joint minutes.

[53] The actuaries’ Reports made no contribution to the resolution of the case and no

costs shall be allowed for them.

The Order

1. The Defendant shall pay the plaintiff the sum of R33,500.00.

2 The Plaintiff is awarded the costs of the first day on trial.
3. The defendant is awarded the costs of the second, third and fourth days on trial.
4. The qualifying fees of the experts are allowed as follows:

a. Dr Moja

b. Dr Earle



c. DrVolkersz
d. Dr Schepers
e. Ms Modipa

f. Ms Kok

g. Ms shakoane

h. Ms Lushika
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5, The attorneys of record shall not charge the parties any fees that relate to the

Industrial phycologists reports nor in respect of any joint minutes, save that of Drs

Moja and Earle.
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