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EDITORIAL

What does the Law Society of South Africa do?

W

ith the enactment of the Legal
Practice Act 28 of 2014 and the
establishment of the Legal Practice Council (LPC), legal practitioners have
been questioning if there is a need for the
Law Society of South Africa (LSSA), or if
the LSSA still exists.
The LSSA has represented the legal profession since 1998 and when LPC was established at the end of October 2018, this
necessitated that the LSSA transform itself. The LSSA transformed and changed
its constitution to reflect both its new role
as the representative body with key objectives of leading a transformed profession
within a changing environment and legal
practice. The legal profession currently
consists of approximately 28 580 legal
practitioners registered as attorneys and
6 700 candidate legal practitioners (numbers as of 31 July 2020). The LSSA brings
together the Black Lawyers Association,
the National Association of Democratic
Lawyers and the Provincial Attorneys’ Associations, in representing the attorneys’
profession in South Africa. To date only
the Gauteng Attorneys’ Association has
been formally established and is a member of the LSSA. Other provinces, except
for Limpopo, have finalised their constitutions via their task teams, but due to
the lockdown have not arranged general
meetings to formally adopt the constitutions. Limpopo has advised that they will
be agreeing to their constitution soon.
Below is a synopsis of the functions
performed by the LSSA, recently, for the
enhancement of the legal profession.
The LSSA made numerous submissions
on behalf of the profession on issues that
affect the profession, the administration
of justice and the rule of law. Some of
these are:
• Various submissions to the Minister
of Justice and Constitutional Development, the Minister of Transport; the
Minister of Agriculture, Land Reform
and Rural Development; and the Chief
Justice regarding COVID-19 issues, including the functioning of the courts
and the Deeds Office.
• Various submissions to the Rules Board
for Courts of Law on the Magistrates’
Courts Rules, including tariff for travelling time for Sheriffs and proposed
rule changes in respect of summonses.
• Submissions on the proposed amendment of the tax legislation to remove
the requirement of intent for the purposes of prosecution of tax related
matters. The LSSA opposed the proposed amendments on the basis that
it will open the door for the criminal
prosecution of negligent tax-related
conduct, such as failure to update contact details.
• Various submissions to the LPC, including on the draft criteria and pro-

cedures for the conferment of senior
counsel and senior attorney status (the
LSSA’s position is that there should be
uniformity) and the amendments of the
Rules to make it misconduct for principals to advertise specific requirements,
such as driver’s licences and access to
vehicles for prospective candidate legal practitioners (the LSSA’s position is
that the LPC should not over-regulate
the profession and should rather look
at alternative ways to encourage transformation within the profession).
The LSSA undertakes litigation in the
interest of the profession and the public.
Some of the matters include:
• Cape Bar v Minister of Justice and Correctional Services and Others (National
Bar Council of South Africa and others
as Amici Curiae) [2020] 3 All SA 413
(WCC), where the rules relating to the
election of members to the LPC were
challenged (see also: Nomfundo Jele
‘Litigation: Cape Bar Council v Minister
of Justice and Correctional Services and
Others’ (www.derebus.org.za) and Merilyn Rowena Kader ‘Law Reports’ 2020
(Oct) DR 28).
• Mabunda Inc and Others v Road Accident Fund (The Law Society of South
Africa and Black Lawyers Association
as Amicus Curiae); Diale Mogashoa Inc
v Road Accident Fund (GP) (unreported
case no 15876/2020, 18239/2020,
27-3-2020) (Davis J) in the application
for the review of the Road Accident
Fund’s decision to remove their panel
attorneys. The LSSA intervened from
an administration of justice and public interest perspective (see also: Kgomotso Ramotsho ‘The RAF to use new
litigation model to reduce its litigation
costs’ 2020 (May) DR 22; Nomfundo
Jele ‘Litigation: Update on Mabunda Inc
and Others v RAF case’ (www.derebus.
org.za) and Merilyn Rowena Kader ‘Law
Reports’ 2020 (Oct) DR 28).
• Stellenbosch Law Clinic matter (declaratory on the interpretation of the National Credit Act, and particularly the
meaning of the words ‘collection costs’).
This matter is on appeal at the Supreme
Court of Appeal and is ongoing.
• Olsen application to the Constitutional
Court to have certain provisions of the
Prevention of Organised Crime Act 121
of 1998 and the Financial Intelligence
Centre Act 38 of 2001 declared unconstitutional. The LSSA raised the issue
of non-joinder of the LPC and reserved
the right to be involved when it becomes necessary. This matter is ongoing.
• Donaldson v LPC (interpretation of the
requirement to complete a practice
management course before conversion
from advocate to attorney, which in
this instance the advocate was previ-
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ously an admitted attorney). This matter is ongoing.
The LSSA cooperates with key stakeholders on advocacy issues and regularly
meets with various stakeholders. The
LSSA Conveyancing Task Team is still
active and the mentorship programme
has been rolled out. The LSSA does not
envisage contact mentoring, but rather
one-on-one or virtual group mentorship.
The LSSA is in the process of finalising
the matching of mentees to mentors,
but there is still a need for mentors to
be matched to promising mentees. Conveyancers are urged to make themselves
available.
National Wills Week is now an established highlight among the profession’s
social outreach and access to justice initiatives. This is thanks to the thousands
of attorneys who participate by giving
generously of their time and skills. Wills
Week is when members of the public can
have a basic will drafted by an attorney
free of charge.
The aim of the Wills Week campaign is
twofold, namely –
• to position attorneys as the premier
providers of wills and estates services
to the public (pro bono), and to improve
the image of the profession generally;
and
• to encourage members of the public
who would not normally make use of
the services of an attorney, or who may
hesitate to approach an attorney, to
consult an attorney to have a basic will
drafted.
The above is a clear indication that the
LSSA is still a relevant organisation that
enhances the legal profession. The LSSA
performs these various functions with
the aid of its different department, which
will be discussed in the next editorial.
For more information on the above visit www.lssa.org.za

q

PRACTICE MANAGEMENT – LEGAL PRACTICE

The legal profession’s
focus on the future
By
Arniv
Badal

T

he ongoing COVID-19 pandemic has forced many legal
practitioners to shut their law
firms’ doors forever. Those
legal practitioners who are
lucky enough to be able to continue with
their operations after the economic restrictions imposed, are now faced with
the reality of heavy overheads, which
are antiquated with the new target to efficiently and cost-effectively meet client
requirements while staying above the
bottom line. But many legal practitioners do not make full (or any) use of the
various tools available to the legal profession. Why and what are the perils of
this path?

Maintaining the
‘status quo’
The status quo, which is historically observed within the operations of a law
firm, are paper-based and require manual and physical operations. These are
inefficient and ineffective tools to meet
the needs of today’s client. Adhering to
the status quo is commonplace in an industry known for its risk aversion. However, the reality of the situation is that
the clients of today expect more from
their legal representatives, because the
client’s needs have evolved to seek one
thing above all others, namely value for
service. In order to achieve this balance
between serving clients and keeping a
legal practice afloat, legal practitioners have to face the reality that the operational structures of the conventional
legal practice has to change, with an
embracing of the Fourth Industrial Revo-

lution being the key-point on which to
pivot.
In the article ‘Tomorrow’s lawyer, today’ (www.golegal.co.za, accessed 2-102020), Alicia Koch succinctly summarises the increased velocity at which the
COVID-19 pandemic will propel the legal
industry’s transformation: ‘It will propel
law into the digital age and reshape its
landscape. The entire legal ecosystem
will be affected – consumers, providers, the Academy, and the judicial system. Digital transformation has been a
C-Suite priority for years, but the legal
industry has scarcely taken notice and is
unprepared. The coronavirus will change
that. It will produce a swift, comprehensive, top-to-bottom re-imagination of the
legal sector.’

Walking the talk
Taking the plunge does not necessarily
involve a full rework of a legal practitioner’s business operations (although
there is an argument for this course of
action); it simply depends on your legal
practice’s requirements and needs, as
well as the requirements and needs of
the clients you are serving.
A good starting point for any legal
practice intent on digitising their operations would be to employ purpose suited
practice management software. Suitable
practice management software will assist legal practitioners to –
• define routine processes, while factoring in workflow automation;
• improve client satisfaction, while increasing staff productivity;
• increase data integrity and security;

WHY ARE SOME OF THE
LEADING LAW FIRMS
SWITCHING TO LEGALSUITE?
LegalSuite is one of the leading suppliers of software to the legal industry in
South Africa. We have been developing legal software for over 25 years and
currently 8 000 legal practitioners use our program on a daily basis.
If you have never looked at LegalSuite or have never considered it as an
alternative to your current software, we would encourage you to invest some
time in getting to know the program better because we strongly believe it
will not only save you money, but could also provide a far better solution
than your existing system.
Some of the leading firms in South Africa are changing over to LegalSuite.
If you can afford an hour of your time, we would like to show you why.
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• prevent negligence claims;
• migrate to a secure cloud-based environment to facilitate the need for
changing workplace environments;
and
• ensure compliance in relation to legal
bookkeeping requirements.
In ‘How South African SMEs can survive and thrive post COVID-19’ (www.
mckinsey.com, accessed 2-10-2020),
Shakeel Kalidas, Nomfanelo Magwentshu
and Agesan Rajagopaul state: ‘Digital
and new technologies create an opportunity … to enhance their reach and efficiency at lower costs, overcoming the
scale disadvantage they have relative to
larger players … [and] can focus on key
areas of competitiveness in their value
chain, product, and/or operations and
identify the best technology levers to enhance competitiveness.’

Why is it important?
The BDO South Africa report titled
‘COVID-19 is accelerating the rise of the
digital economy’ (www.bdo.co.za, accessed 2-10-2020) summarises the point
of the matter: ‘If there were any lingering doubts about the necessity of digital
transformation to business longevity,
the coronavirus has silenced them. In a
contactless world, the vast majority of
interactions with customers and employees must take place virtually. With rare
exception, operating digitally is the only
way to stay in business through mandated shutdowns and restricted activity. It’s
go digital, or go dark.’
In an era of technology, digitisation
and the Fourth Industrial Revolution in-

PRACTICE NOTE – CONSUMER LAW

novations make high-impact changes to
the way in which business is conducted,
and legal practices are not exempt from
being disrupted. Far from this being the
only truth, the failure to digitise certain
aspects of a legal practice could result
in a legal practitioner having to turn
work away. For example, in the Office of
the Chief Justice new regulations have
started being implemented to transform
the court processes to a digital process,
and legal practitioners in Gauteng are
obliged to utilise a paperless system to
have matters registered and documents
uploaded in order for a case to be heard.

By
Beatrice
J Moyo

T

he Protection of Personal Information Act 4 of 2013 (the
Act) is an important piece of
legislation that gives effect
to the constitutional right to
privacy and regulates the processing of
personal information. The Act also provides for data protection, in that it governs access to personal information and
prohibits access to such information, if
it would lead to a violation of a person’s
right to privacy.

The scope of the Act
The Act applies to all private and public institutions that process personal
information – including, but not limited
to natural persons, partnerships, juristic persons, state departments, municipalities and any other bodies performing
functions in terms of the Constitution.
The Act has an extensive definition of
personal information, which includes
the –
• information relating to the race,
blood-type, gender, sex, marital status, national, ethnic or social origin,
sexual orientation, religion, well-being, health, personal views, opinions,
etcetera, of a person;
• information relating to financial, medical, criminal or employment history
of a person; and
• names, phone numbers, physical and
e-mail addresses, etcetera, of a person.
The Act does not apply to, inter alia –
• the processing of personal information for personal or household purposes;

In these cases, it is a matter of legal practitioners having to keep up or be left behind.

Conclusion
The way in which the ‘typical’ legal practice could operate is a thing of the past.
The ever-changing technological environment and advances in legal practice
software solutions, coupled with the demands of today’s client, make the need
to employ smart solutions a must for
any legal practice seeking to maximise
efficiency, while minimising costs. In
order to facilitate the transition, legal

practitioners operating legal practices,
whether established and long-lived in
the market or new to the industry, would
do well to educate themselves in regard
to the benefits of taking their businesses
along the path of digital transformation.

Arniv Badal LLB (UKZN) is a Practitioner Support Supervisor in the Risk
Management Department at the Legal
Practitioners’ Fidelity Fund in Centurion.

q

An overview of the
Protection of Personal
Information Act
• the processing of information on behalf of the state for defence, national
security, or personal safety purposes;
• the processing of information by the
state for the investigation or prosecution of crimes or carrying out of sentences; and
• anonymous information, namely,
information in which the personal
details of an individual have been removed.
The supervision of the Act and compliance with its provisions is monitored by
the Information Regulator established in
terms of Chapter 5 of the Act.

Central principles of the
Act
The Act is centred around eight core
principles, which should be adhered to
in the processing of personal information. The core principles are:
1. Accountability – individuals/entities
processing the personal information
are responsible for ensuring compliance with the Act.
2. Processing limitation – individuals/
entities processing personal information must do so in a manner that is
lawful and reasonable to avoid infringing on a person’s conditional right to
privacy. The information ought to be
collected with the consent of the individual, only the required information
should be collected, there should be a
justifiable reason underlying the collection of the data, and the personal
information should be collected di-

DE REBUS – NOVEMBER 2020
-5-

rectly from the individual unless derived from public records.
3. Purpose specification – individuals/
entities collecting personal information must have a clearly outlined and
lawful purpose for doing so, and that
such purpose should be communicated to the person from who the information is collected. In addition, this
information should not be kept by
the collector for periods longer than
necessary according to the specified
purpose.
4. Further processing limitation – collection of additional personal information should be done only when
necessary when regard is had to the
reason why information is being collected. This rule would not apply if the
person whose data is being collected
has consented to giving additional
personal information, or where the
information that is being collected is
already in the public domain, or it is
in the public interest or necessary for
statistical or historical purposes.
5. Information quality – the individuals/
entities collecting personal information are expected to take reasonable
steps to ensure that the information
collected is complete, correct, up to
date and not misleading.
6. Openness – the individuals/entities
collecting personal data ought to notify the individual from whom data is
being collected, that data is being collected, who is collecting the data and
why. The individual from whom data
is collected should also be notified of

PRACTICE NOTE – CONSUMER LAW
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where such data can be accessed or
corrected.
7. Security safeguards – the individuals/
entities that collect personal information must ensure that they secure the
integrity and confidentiality of the information collected. This means that
internal and external risks should
be identified, safeguards against the
identified risks should be implemented and maintained and safeguards
must be regularly evaluated for effectiveness and updated to address new
risks. Where personal information is
compromised or accessed by unauthorised personnel, the individual/
entity holding such information must,
as soon as reasonably possible, notify
the regulator and the persons whose
information has been accessed.
8. Data subject participation – individuals whose information has been collected, must be given access to the
information collected about them
and be informed on who has access
to their data. They must also have the
ability to correct incorrect information
or to object to the processing of their
information.

Penalties of noncompliance
The Act grants public and private bodies, to whom its provisions apply, a grace
period of one year, which is until 1 July
2021, to comply with its provisions. If
after this date, any entity or individual,
which processes personal information is
found wanting, such entity may be sued
by the individual affected or the Regulator, in a civil action for damages incurred
as a result of the breach of any provision
of the Act. A breach of certain sections
of the Act carries criminal sanctions in
the form of fines or imprisonment of up
to a year – for example breach of confidentiality requirements in s 54. Heavier
criminal penalties exist for public or private bodies who, among other things,
hinder, influence or obstruct the Regulator in the performance of its duties; in
this case perpetrators may be imprisoned for up to ten years or fined or both.

Status of the Act
The Act and its provisions are of grave
importance currently because most of
its sections became effective on 1 July
2020. Specifically, the following sections
are now in full force and effect –
• ss 2 to 38, which contain the application provisions of the Act, conditions
for lawful processing of personal information and certain exemptions;
• ss 55 to 109, which contain provisions
on the supervision powers of the information officer, address direct marketing, directories, and automated de-
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cision making. Also addressed in these
sections are trans-border information
flows, enforcement and offences, penalties and administrative fines;
• s 111, which gives authority to the
Minister of Justice and Correctional
Services in consultation with the Regulator to set any necessary prescribed
fees; and
• s 114(1), (2) and (3), which contains
certain transitional arrangement provisions, for example the one-year
grace period given, for compliance
with the Act.
Certain provisions of the Act, namely
s 1, ss 39 to 54, ss 112 and 113 have
been effective since 11 April 2014. These
sections deal predominately with the establishment and powers of the Information Regulator.
The remainder of the sections, namely
s 110 and s 114(4) are due to come into
effect on 30 June 2021. The sections of
Act, which are due to come into effect
in 2021, deal predominately with the
repeal of specific sections of certain
identified Acts, which currently provide
for the protection of personal information. The effect of this is that until 30
July 2021 the provisions of the Act apply
concurrently with any other legislative
provisions, which deal with protection
of personal information, for example, ss
50 and 51 of the Electronic Communications and Transactions Act 25 of 2002,
which contain voluntary principles of
how personal data is processed in electronic transactions.

Conclusion
The promulgation of the sections of
the Act effective from 1 July 2020, is a
welcome and reassuring development.
Of concern to many before the promulgation, was the protracted delay in the
enactment of all the provisions of the
Act. Given the wide-going effect of the
Act, public and private entities ought to
seriously and sooner rather later, assess
their current polices on processing of
personal information to bring them into
conformity with the Act. An important
reminder is that the Act does not prohibit the handling of individual data it,
however, seeks to guarantee that it is
done reasonably and without infringing
the privacy rights of individuals.
Beatrice J Moyo LLB (cum laude)
(UKZN) is an LLM candidate and legal
practitioner in Cape Town.

q

PRACTICE NOTE – CUSTOMARY LAW

By
Petrus
Khumalo

T

he dissolution of customary
marriages has been a hot topic of debate in South African
law. What was once a mere
separation and desertion to
symbolise an irretrievable breakdown
and dissolution of the marriage now has
stringent legal requirements to abide by
in order to be considered dissolved.
It is a common fact that most indigenous people in South Africa who are
married in accordance with customary
law in terms of the Recognition of Customary Marriages Act 120 of 1998 (the
Act) deem informal separation and desertion as dissolution of marriage, and
therefore, do not even obtain divorce orders. This has consequences in respect
of subsequent marriages and various
matrimonial property regimes.
This article highlights the consequences that a subsequent marriage entered
into while a customary marriage with a
different partner still subsists.

Dissolution of marriage in
terms of the Act
The Act makes provision as to how customary marriages are dissolved. Section
8(1) provides that a customary marriage
‘may only be dissolved by a court by a
decree of divorce on the ground of the
irretrievable breakdown of the marriage’.
This alone indicates that mere separation will not exclude proprietary consequences in community of property,
which will then apply automatically.
South African courts have over the
years recognised customary marriages
and have granted benefits to spouses
who would ordinarily be granted to
spouses in civil marriages. This can be
seen in the recent Constitutional Court
judgment, wherein the court confirmed
that s 7(1) and (2) of the Act are unconstitutional because it resulted in the
wives, in customary marriages, having
no marital property rights. Since 30 November 2019, all customary marriages
entered into before or after the commencement of the Act are in community
of property subject to the accrual system
(see Ramuhovhi and Others v President
of the Republic of South Africa and Others 2018 (2) SA 1 (CC)).

Does a customary law
marriage nullify further
marriages entered into
with a different spouse?
Exclusion of matrimonial
property rights
It is important for South African laws to
recognise the customs practised in our
society, in doing so, a balance must be
established to ensure that the rights of
vulnerable women in customary marriages are protected. The exclusion of
matrimonial property consequences can
no longer exist by operation of law unless the parties have entered into an antenuptial contract.
At present, the approach adopted in
the Constitutional Court case of Gumede
v President of Republic of South Africa
and Others 2009 (3) SA 152 (CC), regarding spouses in a monogamous customary marriage before the commencement
of the Act, are now deemed to be in community of property.
The law clearly stipulates that customary marriages entered into after the commencement of the Act in which a spouse
is not a partner in any other existing customary marriage, and where the spouses
have not entered into an antenuptial
contract amounts to an in community of
property marriage, in which the couple
jointly own the assets and liabilities of
the joint estate (s 7(2) of the Act).

Subsequent customary law
marriage
If a spouse in a customary marriage
wishes to enter into a further customary marriage, the spouse will have to
approach the High Court to approve a
written contract, which will regulate the
future matrimonial regime (s 7(6) of the
Act). However, failure to get the High
Court’s approval of the contract does
not mean the marriage is invalid. The
further customary law marriage shall
still be valid, but it is out of community
of property (see Ngwenyama v Mayelane
and Another 2012 (4) SA 527 (SCA)).

Further civil marriage
Many couples tend to take a break after
the conclusion of the customary marriage and, thereafter, enter into a civil
marriage. The further civil marriage will
have no effect on the validity of the customary marriage or the property regime
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(s 10(1) and (2) of the Act). The problem
arises when the spouse to an existing
customary law marriage wishes to enter
into a civil marriage with somebody else.
Such a civil marriage shall be invalid (s
3(2) of the Act).
This position was confirmed by the Supreme Court of Appeal case of Monyepao
v Ledwaba and Others (SCA) (unreported
case no 1368/18, 27-5-2020) (Plasket JA
(Petse DP, Saldulker and Nicholls JJA and
Koen AJA concurring)), which is the leading authority on the effect of a civil marriage to another person while a customary marriage subsists.
In this case, the appellant (second
wife) was married to the deceased in
terms of customary law. During the subsistence of the marriage, the deceased
was, however, still married to his first
wife in terms of customary law. On marrying the second wife, the deceased and
his first wife never got divorced, but
merely separated. The court found that
the deceased’s first marriage was still
valid, and the first wife can enjoy patrimonial benefits.

Conclusion
Spouses in customary law marriages
are cautioned that just like in civil marriages, customary law marriages must be
dissolved by a court of law to avoid farreaching matrimonial property consequences. For those matrimonial property
consequences to be excluded, spouses’
in customary law marriages must now
conclude an antenuptial contract.
Spouses should also be aware that no
law restricts them from entering a civil
marriage. However, the only requirement
is that there is no other person married
to either of the spouses in terms of customary law marriage.
Petrus Khumalo LLB (UP) is a candidate legal practitioner at SchoemanLaw Inc in Cape Town.

q

PRACTICE NOTE – PROPERTY LAW

By
Juniours
Moremi

O

ne of the biggest problems
that a tenant is faced with
when looking for property
to rent, is paying the security deposit. Whether it is
for residential or commercial purposes,
landlords usually require a security deposit to be provided. This is done to aid
or protect the landlord against any damage the tenant might cause or any other
unforeseeable occurrence for example,
a natural disaster or any other damage
that was not by the doing of the tenant,
such as burglary, etcetera. It is up to the
landlord to decide the amount of the
deposit required and it may encompass
costs, which are not refundable, such as,
the administration fee and the contract
fee.
According to the Rental Housing Act
50 of 1999 (the Act) it was not previously
required for a lease between tenant and
landlord to be in writing. This was until
the Rental Housing Amendment Bill B56
of 2013 came into effect, which now requires lease agreements to be in writing
in order to avoid future disputes of its
existence or its terms. Among other provisions, which the lease should provide
for, is the provision for the payment of a
deposit by the tenant to the landlord before occupying and enjoying possession
of the property leased.

Deposit’s interest-bearing
account
The Act provides that the landlord may
require a tenant, before moving into the
dwelling, to pay a deposit, which at the
time, may not exceed an amount equivalent to the rental amount specified in
the agreement by the parties. A deposit,
although not mandatory in concluding a
lease agreement, is commonly required
by landlords in order to protect themselves by acting as security for possible
claims. Section 5(3) of the Act requires
that the deposit must be invested by
the landlord into an interest-bearing account, which investment is for the benefit of the tenant.
Most tenants are not aware of this
provision or requirement by the Act and

Are tenants being
robbed of their
rental deposits?
landlords use this lack of knowledge to
their advantage by not refunding tenants
the interest earned on the deposit paid.
The tenant has a right, during the period
of the lease, to request the landlord provide them with written proof in respect
of the interest accrued on such deposit, and the landlord must provide such
proof on request, provided that where
the landlord is or has a registered estate
agent as provided for in the Estate Agency Affairs Act 112 of 1976, the deposit
and any interest shall be dealt with in accordance with the provisions of that Act.
The reason tenants are not aware of
the provisions to invest their deposit in
interest bearing accounts for their benefit is because landlords either do not
include this provision in the lease agreement or tenants do not thoroughly read
the agreement and note same. This, as a
result, causes them to not be aware of it.

Refund and inspection
On the expiry or termination of a lease,
the tenant is entitled to a refund of
the deposit paid to the landlord at the
conclusion of the lease. This deposit,
together with the abovementioned interest, must be refunded to the tenant,
within seven days of expiration of the
lease agreement. If no amounts are owed
to the landlord in terms of unpaid rent,
lost keys or the repairing of damage
to property by the tenant, the landlord
must refund the deposit and interest accrued to the tenant. The landlord and the
tenant must inspect the premises on the
termination of the lease to ensure that
the premises are in the same condition it
was at the time of the commencement of
the lease. Should there be any damages
to the property or any amounts owed by
the tenant, the landlord can use the deposit plus the interest towards the payment of all amounts for which the tenant
is liable for under the lease for reasonable costs of repair.
The balance of the deposit and interest accrued must, within 14 days of restoration of the property, be refunded to
the tenant where the tenant is liable, in
terms of unpaid rent, lost keys or the
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repairing of damage to property by tenant. By the end of the day, the interest
earned on the deposit must be taken into
account and included in the refund that
the tenant is entitled to. This is not the
case in most instances as tenants are not
aware that –
• their deposit bears interest;
• they can request written confirmation of an interest-bearing account for
their deposit; and
• they must be given written confirmation of the cost of the damages to the
property that the landlord is claiming.
Landlords owe tenants these duties by
virtue of the Act and tenants should be
so advised. This is unfortunate as landlords not only keep the accrued interest,
but fail to inform tenants of this, nor
do they include provision for this in the
lease agreements.
Juniours Moremi LLB (UL) Company
Law I and II (Wits) is a candidate legal
practitioner in Pretoria.

q

Fact corner
•

In 2017, the Land Audit
Report reported that 50% of
registered land in Limpopo
is owned by companies.

•

82% of land in South Africa
is owned by private landowners, the rest is owned
by the state.

•

2% of farmland in South
Africa is owned by
foreigners.

•

The most expensive house
ever sold in South Africa
was for R 290 million.

ADVERTORIAL

By
Maartens
Heynike

T

here appears to be a perception in the real estate agency
industry that it should control the entire supply chain
in a property transaction.
That is, from accepting a
mandate, to finally paying the proceeds
of the sale to the seller, including the role
of the legal practitioner.
This is probably why Proxi-Smart Services (Pty) Ltd (Proxi-Smart) was conceptualised. Fortunately, the bold and dangerous ambitions of Proxi-Smart were
thwarted in court (see Proxi Smart Services (Pty) Ltd v Law Society of South Africa and Others (CC) (unreported case no
CCT114/19, 5-8-2019) (Mogoeng CJ, Cameron J, Froneman J, Jafta J, Khampepe J,
Madlanga J, Mhlantla J, and Theron J)).
(The dire consequences to both the legal
profession, and the public at large, had
Proxi-Smart been successful, are widely
acknowledged by the legal profession and
is not discussed in this article. It has been
ably and persuasively argued in court.)

The history of attorneys
acting as estate agents
It is trite law that legal practitioners have
been acting as estate agents from time
immemorial and are, arguably, the oldest
regulated estate agents in South Africa
(SA) (see Incorporated Law Society of the
Orange Free State v Kalil and Meltz 1951
(3) SA 645 (O) at 648F and De Jager &
Vennote v Van Ravensteyn [1983] 1 All
SA 416 (C)).

The Estate Agency Affairs
Board
Of late, the Estate Agency Affairs Board
has adopted a policy that legal practitioners may only act as estate agents in
a very narrow band of circumstances.
(That is, only when a legal practitioner
is instructed by an existing client. For
example, a mandate from an executor of
a deceased estate or a liquidator of an
insolvent estate.)
This policy is probably based on a restrictive interpretation of the phrase ‘…
in the course…’ in s 1(d) of the Estate
Agency Affairs Act 112 of 1976 (the Act).
The same terminology is used in the
Property Practitioners Act 22 of 2019

Another attack on
attorneys by the estate
agency industry?
(the New Act). (This is probably why reg
35(a)(i) found its way on the statute book
(see GenN139 GG43073/6-3-2020 (the
regulations)).
In the De Jager case, the precise import and meaning of the words ‘… in the
course of …’ in s 1(d) of the Act, were
debated and ruled on.
The relevant excerpt, the De Jager
case, which I freely translated from Afrikaans into English appears below:
‘… but I am of the opinion that the
Legislature, when bearing in mind, the
relevant words [“… in the course of …”
in s 1(d) of the Act], was mindful of the
type of multi-practice activities of a practising attorney and intended to exclude
estate agency work from the ambit of the
Estate Agency Affairs Act.’
Sadly, this important practice of legal
practitioners gradually fell into disuse
through the years.

The rise of the estate agent
Conversely, whether by design or accident is uncertain, but with the introduction of the Act in 1976, estate agents
were forced to organise and structure
themselves to comply with the Act. (The
use of the expression ‘estate agent’ was
preferred to ‘property practitioner’ as
the New Act was not in force at the time
of writing this article.)
During this period, a number of estate
agencies developed into powerful and
influential businesses, while legal practitioners preferred to rely on estate agents
for an income stream, rather than plying
their century-old trade of selling properties themselves.
Thus, in the real estate agency realm,
which includes the sale and transfer of
immovable property, the pendulum of
power gradually swung from the legal
profession to estate agencies, which began to control the entire industry and for
good reason as explained below.

The essential role of the
estate agent
It is generally accepted, that after death
and divorce, relocation is the most stressful experience a person may have to endure. Relocation usually goes hand-inhand with selling immovable property.
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During this time, most sellers and purchasers are uncertain, uninformed, and
anxious and rely heavily on the estate
agent for guidance when important and
life-changing decisions have to be made.
Thus, the role of the estate agent has
evolved into one, of not only being an expert in their field, but also that of a ‘therapist’. In short, they manage the stress of
both seller and buyer.

The unethical alliance
between attorney and
estate agent
By the time the deal is closed, both the
seller and purchaser trust the estate
agent completely.
Legal practitioners, like any other service provider, rely on the estate agent
for a mandate to transfer the property,
which is only one of a range of new business opportunities (such as interior decorators, garden services, builders, painters, bond originators, banks, etcetera)
that follow from the sale of immovable
property.
Add to the mix, the fact that there is
a plethora of legal practitioners vying
for conveyancing work through estate
agents, and a perfect storm is created
for a dangerous and unethical relationship between the legal practitioner and
estate agent.
It is widely known, but less often mentioned, that unless some estate agents
(mercifully not all) are ‘persuaded’ with
free lunches, gifts, even holidays, hunting trips, sponsored school fees, marketing or rental expenses, the attorney will
not get conveyancing mandates via the
estate agent.
Although estate agents are ethically
and legally bound to inform the seller
that it is the seller’s prerogative to appoint a conveyancer of his choice, this
rarely happens in practice.
The problem is compounded by the
seller being ignorant of their rights and
by relying on the estate agent to recommend a conveyancer.
It is, therefore, understandable that
estate agents began to believe that they
control the entire supply chain in a property transaction – including the appointment of a conveyancer.

ADVERTORIAL

The reliance on the estate agent is misplaced and abused. Sellers should always
have the right to appoint legal practitioners of their choice to protect the interests of the seller without a conflict of
interest between legal practitioners and
estate agents.
This is acknowledged in the Estate
Agency Affairs Board Code of Conduct,
which forbids estate agents from influencing seller to refer a transfer to such
agent’s preferred legal practitioner.

The return of the attorney
as estate agent
Legal practitioners became increasingly
aware of this dilemma. Approximately
20 years ago and probably borne from
the frustration of receiving mandates
through estate agents, legal practitioners
began to sell properties themselves.
And so, an age-old trade and practice
that has been plied by the legal profession for hundreds of years, was re-dusted, polished, and put to use again.
I submit that legal practitioners, by
reason of their knowledge, training, and
practical experience, are ideally suited
to fulfil both the role of estate agent and
conveyancer.
There are many benefits to the selling and buying public when an attorney
fulfils the role of both estate agent and
transferring conveyancer.
Legal practitioners can do it at a lower
sales commission. By using their law offices as the business hub from which to
run their estate agency, a huge cost is
saved. This saving is passed on to the
seller by lowering the sales commission.
(Interestingly, the estate agent’s commission structure in SA is of the highest in
the world. Worldwide the going rate is between 2% – 3% of the sale price. In SA it is
between 5% and 10% of the sale price.) By
reducing the sales commission, the seller
can reduce the price, which in turn benefits the purchaser.
Practising legal practitioners, through
their comprehensive knowledge of the
law, skills, and experience also provide
legal advice and ensure legal compliance.

Transformation
More importantly, legal practitioners are
in an ideal position to provide a costeffective platform to train and qualify
aspirant estate agents within their law
practices. Legal practitioners have been
training candidate legal practitioners for
centuries. It, therefore, makes perfect
sense to take on would-be estate agents
and to train them as well.
Thus, practising legal practitioners
can offer an ideal and unique opportunity to accelerate transformation in the
estate agency industry. (The preamble of
the New Act notes that ‘transformation
of the property market is a necessary

intervention that will benefit the historically disadvantaged individuals.’)

The proposed regulations
Sadly, as noble, and well-intended as the
New Act may be, should the proposed
regulations, stand unamended, it will
seriously frustrate the goals of the New
Act, not to mention a loss of benefits to
and rights of the members of the public
who will be deprived of a cost-effective
and comprehensive property law service
exclusively provided by practising attorneys.
This potential threat has been brought
about by legal practitioners, inexplicably
and irrationally, in the regulations.
The regulations (the disputed regulations) that affect the attorneys are:

• Regulation 34(a)(vi):
‘34. Code of conduct: Residential property practitioners
General duty to protect the public’s
interest
a) In terms of a property practitioners’
general duty to members of the public
and other persons or bodies, a property
practitioner –
…
vi) shall not have any interest, whether
directly or indirectly in any legal practice
that provides conveyancing services to
the clients and customers of such property practitioner or any sole proprietorship, partnership, company, close corporation, business trust or similar entity in
which that property practitioner holds a
direct or indirect interest.’

• Regulations 35(a)(i) and 35(a)
(ii):
‘35. Undesirable business practices
a) Pursuant to the provisions of section 63(1) of the Act, the following business practices are prohibited –
i) The soliciting or acceptance of mandates for the sale of properties from
members of the public by an attorneys’
practice (whether such practice is on the
attorney’s own account, as a partner in
a firm of attorneys or as a member of
a professional company), save that this
shall not apply to the existing clients of
the practice;
ii) Any arrangement in terms of which
any attorney or attorney’s practice provides conveyancing services to any parties to a property transaction which has
in any way been brokered or arranged
either by such attorney or attorneys [sic]
practice or by any property practitioner
in which such attorney or any member
of such attorney’s practice or any person
related to such attorney or member of
an attorney’s practice has any direct or
indirect interest’.
The shocking reality is, should the
disputed regulations stand, it will not
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only affect legal practitioners, acting as
estate agents, but most legal practitioners, whether they trade as estate agents
or not.
This means that any legal practitioner,
instructed by either a seller or a purchaser to prepare a sale agreement, and
who has negotiated and finalised (brokered or arranged) the terms of such
an agreement, will be precluded from
attending to the conveyancing services
and the transfer of property that flow
from this property transaction.
I submit that the disputed regulations
are not only irrational and unconstitutional but also ultra vires.
It begs the question why attorneys,
who are already supervised by the Legal
Practice Act 28 of 2014, the regulations
published thereunder and the Legal
Practice Council, must now be subjected
to these regulations.
Add to this the fact that legal practitioners, per se, are expressly excluded
(see the definition of respectively an ‘estate agent’ in the Act and ‘property practitioner’ in the New Act) from both the
Act and the New Act, and the inclusion
of attorneys in the regulations, become
even more bizarre.
I submit that the disputed regulations
do not offer a single benefit to the public
who will, inter alia, be deprived of their
constitutional right to appoint an attorney of their choice. However, it would
hugely benefit estate agents, as competition from the legal practitioners, acting
as estate agents, would be virtually nonexistent.

Time for action
I suggest that the legal profession should
at all costs, oppose these disputed regulations. Although many legal practitioners have submitted objections to the
Minister for Human Settlements, Water
and Sanitation and have requested that
the disputed regulations be removed
from the final regulations, there is no
guarantee that the minister will heed
to these requests. Should the disputed
regulations stand the legal profession
will have no choice but to take the matter to court.
I suggest that the time has come for
legal practitioners, who practise both as
attorneys and estate agents, to form an
independent association to promote and
protect the specific interests of these legal practitioners.
This is critically important, not only to
the legal profession and the public, but
also to historically disadvantaged individuals.

Maartens Heynike BCom LLB (Stell)
LLM (UJ) is a legal practitioner at Heynike Inc Attorneys in Randburg.
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Discussing the court’s role
in domestic violence

By
Desmond
Francke

C

ourts remain limited in their
ability to solve the problem
of domestic violence. Domestic violence continues to
be a broad social problem,
which needs to be addressed by society, the government, communities and
individual citizens. When the court gets
involved, the domestic violence, has
already occurred and the courts often
have to deal with the messy aftermath.
As such, the court’s role remains as it
always has been – to use sentencing
policy to denounce domestic violence
in clear terms and to deter the offender
and other persons from committing
acts of domestic violence. Courts alone
are not able to solve domestic violence.
In its report ‘Crime against women in
South Africa’, Statistics South Africa
(Stats SA) shows that femicide (the
murder of women based on their gender) is five times higher than the global
average (www.statssa.gov.za, accessed
5-10-2020). This means that in South
Africa (SA), women are five times more
likely to be killed due to gender-based
violence committed by men. The law
should, nonetheless, be vigilant in ensuring that its substance and procedures are well-tailored to the needs of
those suffering in abusive households.
The community should seek to provide
a web of supportive services to victims
of domestic abuse. The law cannot play
its part in a meaningful way in isolation
from the larger community of services.
A comprehensive approach is required
to tackle what some described as genocide against women, specifically in SA.
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FEATURE – Persons and family law
One of the hallmarks of domestic
violence is its private nature. Familial
abuse occurs within the supposed sanctity of the home. There is no question
that one’s privacy at home is a value to
be preserved and promoted, however,
privacy cannot trump the safety of all
members of the household. If society is
to provide an effective means of dealing
with domestic violence, it must have a
form of crisis response. South Africa’s
response thus far has failed victims of
domestic violence as domestic violence
is not a private matter. To consider it
merely a private matter would serve not
only to perpetuate it but to remove victims from the protection of the court.
Domestic assaults are not private matters, and spouses are entitled to protection from violence just as strangers are.
Society has a deep interest in this kind
of conduct. It is neither a private matter
between the parties to the relationship,
nor will the matter go away if there is
forgiveness within the relationship. This
kind of conduct endangers and imperils
society. The guardians of the social interest, the people involved in social work,
educators, priests and the police who
are called out and into these situations,
must have the protection of the law and
the understanding that these offences
will not be ignored by society or that forgiveness by one spouse will not put an
end to the offence.
A child’s early observation of violence
among the people they love, plants the
seed of acceptance of violence that all
too often emerges years later in their
own lives. A child is negatively affected
when an adult they love and depend on
is emotionally, financially, physically or
sexually targeted by domestic violence.
At the very least, the child’s security and
stability are shaken. A child whose parents or caregivers engage in domestic
violence is denied appropriate adult role
models and thus they are denied opportunities to learn about healthy intimate
relationships and problem-solving skills.
Abuse and violence in the home creates
stressful living conditions. Excessive
stress in the home is known to result in
trauma and, potentially, in developmental harm. Abuse and violence need not be
directed at the child to cause the child
emotional and/or psychological harm.
Not every child exposed to domestic
violence will incur lasting damage (much
depends on the frequency, duration, severity, and access to safety, stability and
resources, as well as the stability of the
child’s bonds with caring adults who do
not engage in abuse). Some short- and
long-term conditions childhood of exposure (direct or indirect) to domestic violence, includes increased rates of –
• aggression and violence; and
• involvement in criminal and deviant
activity.
Engaging in domestic violence is as-

There is no question that
one’s privacy at home is
a value to be preserved
and promoted, however,
privacy cannot trump
the safety of all members
of the household.
sociated with harmful parenting practices. These practices often mirror the
behaviour patterns related to coercive
and controlling elements of domestic
violence. Engaging in domestic violence
is also associated with direct forms of
child abuse. The risk of physical child
abuse increases with the frequency and
severity of domestic violence. A child
who is exposed to domestic violence is
more likely to encounter multiple additional stress-inducing adversities, such
as direct child abuse and exposure to
other forms of violence than other children.
In the 18th century, a judge named
Francis Buller said that a man is entitled to beat his wife with a stick ‘no
thicker than his thumb’ (Jennifer Freyd
and JQ Johnson ‘Commentary: Domestic
Violence, Folk Etymologies, & “Rule of
Thumb”’ (https://dynamic.uoregon.edu,
accessed 20-9-2020)). Laws do not happen in a social vacuum. The notion that
a man has a right to ‘discipline’ his wife
is deeply rooted in the history of our
society. The woman’s duty was to serve
her husband and to stay in the marriage
at all costs ‘till death do us part’ and to
accept as her due any ‘punishment’ that
was meted out for failing to please her
husband. These notions are rooted in
the sinful nature of man, which turns
male headship into domination and female submission into manipulation. In
Genesis 2:18 (NIV) it reads ‘It is not good
for the man to be alone. I will make a
helper suitable for him’. Eve was made
from Adam’s rib. Eve was not made out
of Adam’s head to rule over him or out
of his feet to be trampled on. She was
made out of his side to be his equal, under his arms to be protected and near his
heart to be loved (www.biblestudytools.
com, accessed 20-9-2020).
In the introductory paragraph, I discussed the limited role that a court plays
in addressing domestic violence. Courts
and law enforcement agencies enter the
ring in the last round of the match so to
speak. In many instances and regrettably,
it is too late as many victims of abusers
could attest. The very nature of domestic violence makes it difficult for victims
to speak out and seek help. Victims who
speak out about abuse still face the prospect of being condemned by popular my-

DE REBUS – NOVEMBER 2020
- 13 -

thology about domestic violence. Either
she (I refer to females as they are mostly
the victims) was not as ‘severely beaten
as she claims, or she would have left the
man long ago’. Or, if she was battered
that severely, ‘she must have stayed
out of some masochistic enjoyment of
it’. We should never compare animals
to human beings, but in laboratories,
if you shock an animal, after a while, it
cannot respond to a threat on its life. It
becomes helpless and lies there in a demoralised state, where the animal feels
there is no power, and there is no energy
to do anything. So in a sense, it happens
in human beings as well. It is almost like
a concentration camp if you will. You get
paralysed with fear. An abuser who has
very disturbed or damaged self-esteem
tends to counterbalance their actions by
diminishing the self-esteem of the victim
in numerous ways.
Domestic abuse, which continues unnoticed for lengthy periods, is due to
the ability of the abuser having a public
and a private face. The abuser’s public
face demonstrates acceptable standards
of behaviour according to society’s morals and standards. The abuser’s private
face is unseen to most. An illustration is
the shock and surprise members of the
community express when it becomes
public that the abuser has been abusive towards their partner. Guilt, lack of
self-respect, and shame make it difficult
for abusers to step out and seek assistance. Their difficulty is compounded
with the lack of appropriate platforms,
programmes, and facilities for guidance
and assistance. In SA, we have groups
for alcoholism and drug abuse. We have
rehabilitation programmes and legislation to assist with alcoholism and drug
abuse. I do not know of any national
programme for domestic violence, which
has far more devastating and tragic consequences for our society.
The preceding paragraphs illustrate
that domestic violence is not a private
matter as it affects society in general.
A multi-facetted approach is required
to tackle domestic violence. Our approach should be that you catch more
flies with honey than with vinegar. I say
this, because the court in terms of s 5 of
the Domestic Violence Act 116 of 1998
considers an application submitted to it
in terms of s 4(7) and may, for that purpose, consider such additional evidence
as it deems fit, including oral evidence or
evidence by affidavit, which shall form
part of the record of the proceedings.
In most cases, it is too little too late. A
collective approach by the wider community could have addressed the abuse,
which in most cases occurred over a long
period of time. As the saying goes, prevention is better than a cure. I think an
approach that focuses its attention in
the following manner, might be more
sustainable and effective:

FEATURE – Persons and family law
• Risk-focused (focusing on reducing

• Process-focused: This is the tertiary

or preventing risk and its impact):
Religious leaders of each local community should play a more active role
in identifying possible abusive relationships within their congregations.
Logic and common sense dictate in
most cases a human will communicate
more easily with a known person (their
local priest) than with a stranger like
a magistrate. The scope of assistance
and remedies available to religious
leaders are greater than that of magistrates. I say this, because the earlier
intervention takes place, the more the
chances of rehabilitation. At the risk
of being prescriptive, I would venture
to suggest teachings about love, the
relationship between partners as I referred to earlier may assist. Creating
an environment where groups of men
and women at first individually and
later collectively communicate about
families and the role each member
should play should be encouraged. It
creates an environment where it will
be much easier to communicate. I am
aware SA is amid the COVID-19 pandemic, but technology through the different instant messaging platforms,
such as WhatsApp might be a viable
option. Crafting these platforms provides religious leaders with the opportunity to identify couples who might
be at risk. It gives the religious leader
the opportunity for early intervention
and addressing the problem.
• Resource-focused (adding resources
to counterbalance risk): In the event,
the first phase does not produce the
assistance needed, the Department
of Social Development and similar organisations are available. In extreme
cases, especially where there is violence, law enforcement agencies must
be notified. Social workers or family
counsellors could provide professional help and put programmes in place
to address and resolve the conflict at a
secondary stage.

ground on which courts, in adjudicating s 5 of the Domestic Violence Act
applications, have all the information
available from the various sources
(such as the primary and secondary
focused groups) to make an informed
decision. The court, due to voluminous applications and the pressure of
finalising these applications, will have
to make one of three decisions available to its disposal –
– issue an interim protection order
against the respondent;
– call on the respondent to show cause
on the return date specified in the notice why a protection order should not
be issued; or
– dismiss the application.
I am aware some judicial officers will
postpone the application for mediation,
which will lead to either a withdrawal of
the application or one of the orders in
terms of s 5 of the Domestic Violence.
Innovation and out of the box thinking
is required (especially in cases where
there is no evidence of the requirements
set out in s 5(2) of the Domestic Violence
Act. The ‘winner takes it all’ approach
has not worked in the past or the present or the foreseeable future. Such an approach will in future, lead to a custodial
sentence, which will have devastating
effects. We must remember that seeking
help from the courts is a last resort for
the victim. Unfortunately, most victims
do not have a platform to report in the
first instance of abuse. Most victims are
already desperate and fear for their lives
when they approach the courts. Courts
should be empowered to make orders for
victims and abusers to attend therapy either at the primary or secondary stage
before making orders in terms of s 6 of
the Domestic Violence Act. I tread cautiously and do not suggest that a blanket
approach be followed. Judicial officers
and legal representatives must be sensitive to family matters. It is important to
remember that many lives are at stake
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when dealing with these applications.
Immediate family members, neighbours,
friends, work colleagues, and employers
are directly and indirectly affected by decisions that are made. I purposely do not
refer to the role of children during the
tertiary stage, because as far as possible,
children must not for many reasons be
involved during the process stage. If the
court grants the application in terms of
ss 5 and 6 of the Domestic Violence Act,
it gives them little movement to manoeuvre when criminal proceedings are instituted in terms of s 17 of the Domestic
Violence Act.
Lastly, let us give families a chance to
be families in the true sense of the word.
Let us create an environment when dealing with domestic violence to provide
families with the best opportunity to restore and heal before it destroys itself.
As Former President Nelson Mandela
said ‘no problem is so deep that it cannot be overcome, given the will of all parties, through discussion and negotiation
rather than force and violence’ (www.sahistory.org.za, accessed 5-10-2020). Former President Mandela also said ‘people
respond in accordance to how you relate
to them. If you approach them on the basis of violence, that’s how they’ll react.
But if you say we want peace, we want
stability, we can then do a lot of things
which will contribute towards the progress of our society’ (www.readersdigest.
co.uk, accessed 5-10-2020).
Desmond Francke BIuris (UWC) is a
magistrate in Ladysmith.
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Fact corner
• Domestic violence is the
most common and widespread human rights abuse
in South Africa.
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The GEPF Divorce Debt System:
Is it time for reparation or class action?

By
Gaopalelwe
Walter
Molelekwa

T

he Government Employees Pension Fund (GEPF)
divorce debt system forced its members into reckless credit, in terms of the National Credit Act 34
of 2005 (NCA), which reduced their pension interest on exiting the fund. This system also unfairly
differentiated and subjected members to unfair
discrimination.
The credit extended was unlawful for lack of a contractual
agreement, hence the GEPF should refund its members.
Sections 3 and 4 of the Institution of Legal Proceedings
against Certain Organs of State Act 40 of 2002 state that no
action may be taken against the state, in respect of recovery
of debt without prior notice to that relevant organ of the state.
The quest for truth and justice is the primary motive for this
article, with the secondary motive being the absolute fear of

being branded a liability to mankind.
The clean-break principle led to the amendments of ss 7 and
8 of the Divorce Act 70 of 1979 making provision for pension
benefits to be included as property in the joint estate for purposes of the Matrimonial Property Act 88 of 1984.
It is common cause that current developments by the GEPF
on this matter may render this article ‘moot’. I Currie and J de
Waal The Bill of Rights Handbook 6ed (Cape Town: Juta 2017)
at 87 define the concept ‘moot’ as ‘an issue which no longer
presents an existing or live controversy’. The court in National
Coalition for Gay and Lesbian Equality and Others v Minister of
Home Affairs and Others 2000 (2) SA 1 (CC) at para 21, held
that a matter is ‘moot’ and not justiciable if it no longer presents a live controversy. The courts have held that the test is
in the interests of justice and whether the outcome will have a
practical effect either on the parties or on others (see Van Wyk
v Unitas Hospital and Another 2008 (2) SA 472 (CC) at para 29
and Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC) at para 9, respectively).
By inference and application, it is hoped that the justifiability of the current divorce debts will be addressed and that the
affected GEPF members will be judicially relieved of divorce
debts in the interests of justice. For settled divorce debts from
the past, it is hoped that there will be redress for interest paid
on divorce debts.
AJ van der Walt and GJ Pienaar Introduction to the Law of
Property 7ed (Cape Town: Juta 2016) at 12 define property as
anything that can form part of a person’s estate, while property rights are defined as any legally recognised claims to prop-
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erty. Therefore, pension benefits are property that deserves
protection of the law against any infringement.

The divorce debt system
It is common cause that the GEPF implemented the clean-break
principle through s 24A, read with r 14.10.6.1 of the Government Employee Pension Law Act 19 of 2011 (the Act), as argued by Keith Peter ‘Amendments to the Government Employees Pension Law’ (2014) 29(4) Income Tax: Insurance and Tax
at 2. Lufuno Nevondwe ‘Recent court judgements on pension’s
law and Pension Funds Adjudicator determinations’ (2012)
27(2) Insurance and Tax and Makhado Ramabulana ‘Equality
in divorce-benefit payments of different pension funds’ 2009
(Sept) DR 53 acknowledge that the divorce debt created by the
GEPF emanates from the clean-break principle, while C Marumoagae ‘Concern Regarding the “Debt” created by Rule 14.10.9
of the Government Employees’ Pension Fund Rules’ (2016) 19
PER at 11, in the form of a question, likened the divorce debt
to a loan, where he compared the GEPF to a credit provider.
Unlike the Pension Funds Act 24 of 1956, the GEPF created a
parallel system for the settlement of the clean-break principle,
in that they paid a non-member spouse using the divorce debt
system rather than reducing pension benefits or service period
of the member.
The court in Cockcroft v Mine Employees Pension Fund [2007]
3 BPLR 296 (PFA) at para 19, held that, due to the clean-break
principle, s 37D(1)(e) of the Pension Funds Act accelerates the
date of accrual of pension benefits to the member spouse. In
Wiese v Government Employees Pension Fund and Others 2012
(6) BCLR 599 (CC) at para 9, the court held that s 24A of the Act
‘authorises the [GEPF] to make payment of a pension interest
upon divorce or dissolution of a customary marriage’.
M Botha, L du Preez, W Geach, B Goodall, J Palframan, L Rossini and P Rabenowitz Fundamentals of Financial Planning 2019
(Durban: LexisNexis 2019) at 501 defines pension interest as
‘the benefits to which a member of a pension fund … would
have been entitled in terms of the rules of that fund’ on termination of their membership.

Case studies: The divorce debt model
compared to the service reduction model
• The divorce debt model
The example provided by the GEPF on their website
(members’ guide) is as follows
When John resigns from public
service and leaves the GEPF,
the benefit due to him is:

R 1 945 044

The amount awarded to
Sally (his non-member former
spouse) paid out two years
earlier was:

(R 747 202)

The divorce debt interest in
terms of the Act amounts to:

(R 115 294)

• The service reduction model
Using the facts of the case above and the current SARS Annual Deduction Tables for 2020 (www.sars.gov.za, accessed
16-10-2020)
When John resigns from public service and
leaves the GEPF, the benefit due to him is:

R 1 945 044

The amount awarded to Sally (his nonmember former spouse) paid out two years
earlier was:

(R 747 202)

Therefore, the total amount due to John is:

R 1 197 842

A tax directive from Sars reflects: John’s tax
payable on his benefit of R 130 500 + [36%
x (R 1 197 842 – R 1 050 000)] is:

(R 183 723)

Total received by John after deductions:

R 1 014 119

Interpretation and conclusion from the
case studies calculation examples
These examples reflect that the divorce debt model attracts
interest amounting to R 115 294, which makes this debt a loan
to the GEPF member. The interest rate on divorce debt was not
mutually agreed to, according to s 101(d) of the NCA. Marumoagae (op cit) at 2 correctly argues that GEPF rules do not
prescribe the percentage of interest attracted by the ‘divorce
debt’.
Alternatively, Marumoagae (op cit) at 2 argues that the GEPF
is investing in its members through divorce debts, because it
derives interest on its investment. This could be an indication
that there is differentiation between the GEPF and private sector pension funds, where the pension interest and the service
reduction model are used and members are not charged any
interest. This differentiation may lead to unfair discrimination
that should be determined using the test in Harksen v Lane NO
and Others 1998 (1) SA 300 (CC) at para 53.
A comparison between these two calculations reflects that
John ended up R 97 571 (R 1 014 119 – R 916 548) poorer
when applying the divorce debt, with the effect that he ends up
worse off than members of other pension funds.
The GEPF 2015/16 AFS, reflects divorce debt interest received amounting to R 290 929 million. I submit that this interest received must be refunded to the relevant members in the
interests of justice because according to Marumogae (op cit)
at 2 it is unjustified, because ex-spouses could be paid from
existing pension interest.
Beyond the scope of this article is the possible defence used
by the GEPF is that since inception, the interest received from
divorce debt prescribed. For this defence, the Prescription Act
68 of 1969 will have to be applied together with the purposive
interpretation of the Constitution when it comes to restitution.

The NCA

Therefore, the total divorce
debt against John is (R 747 202
+ R 115 294)

(R 862 496)

A tax directive from the South
African Revenue Service (Sars)
reflects: John’s tax payable on
his benefit of (R 1 945 044 –
R 862 496) is:

(R 166 000)

Total received by John after
deductions:

R 916 548

From the Preamble of the NCA, we can deduce that the new
constitutional democracy intended to –
• regulate access to credit;
• protect the credit consumer;
• promote responsible credit granting; and
• prohibit certain unfair credit and credit-marketing practices.
The divorce debt system is a non-negotiated credit facility,
unilaterally imposed on the members, with interest charged.
The GEPF is not registered as a credit provider with the National Credit Regulator, with the effect that the divorce debt
system debtors, as argued by M Mhango ‘The right to equality and access to courts for government employees in South
Africa: Time to amend the Government Employees Pension
Law’ (2019) 19 African Human Rights Law Journal 337 at 341,
unconstitutionally do not have access to neither the National
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sury, on its website, released ‘A Safer Financial Sector to Serve
South Africa Better’ (www.treasury.gov.za, accessed 6-1-2020)
in which it outlined how the ‘introduction of the National
Credit Act protected households and consumers from reckless
lending practices’. This protection is not enjoyed by the GEPF
members, because they are exposed to reckless credit, in the
form of a divorce debt. All this in contravention of the Act and
the protection provided by s 33 of the Constitution.

The GEPF members are granted
reckless credit, which is in contravention
of the NCA and the protection
provided by s 33 of the Constitution.
Credit Tribunal, the Pension Fund Tribunal nor the National
Consumer Tribunal for dispute resolution. Only the Board of
Trustees, as empowered by r 10 of the Government Employees Pension Law, 1996 have the absolute power to resolve the
members’ disputes.
In terms of s 8(3) of the NCA, a credit facility, as agreed to,
obliges the consumer to repay the debt periodically or at a
later date with an agreed to rate of interest, charged on the
capital borrowed from a credit provider.
The keywords applicable to the divorce debt system from
the provision of s 8(3) is the payment of interest and the directive that there must be an agreement.
According to PM Nienaber and MFB Reinecke Life Insurance
in South Africa: A Compendium (Durban: LexisNexis 2009) at
253 – 255), a policy may provide either an interest-bearing or a
non-interest-bearing loan, in accordance with its constitution,
and such a loan should be a separate contract from the policy
agreement.
The GEPF’s divorce debt is interest bearing, hence it must be
treated as any other conventional loan and must have a separate contract.
JM Otto and R-L Otto The National Credit Act Explained 4ed
(Durban: LexisNexis 2015) and the court in African Bank Ltd v
Additional Magistrate Myambo 2010 (6) SA 298 (GNP) at paras
22 to 30, list the important statutory duties of credit providers, among which is to avoid reckless credit by assessing the
consumer in terms of s 80(1) and s 81(2) and (3) of the NCA.
There is neither an indication that a risks, costs or obligations assessment was done by the GEPF prior to the divorce
debt being granted, nor a reflection that the divorce debt may
over-indebt a member, because there is no credit agreement
in existence. This leads to a divorce debt that is not justified,
because the member may be unfairly disadvantaged by that
credit.
The courts, in National Credit Regulator v Hirst [2015] ZANCT
18 (29 October 2015) at para 13, Albert v Standard Bank of
South Africa Limited (GP) (unreported case no 21841/149-2015) (Tlhapi J) at para 13, and National Credit Regulator
v Mega Financial Services (NCT/18888/2014/57(1)) [2015]
ZANCT 24 (27 May 2015) at paras 10 and 36, held that credit
providers are obliged to undertake a compulsory consumer assessment prior to extending credit.
The irony of the divorce debt system is that National Trea-
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Findings and recommendations
Section 2 of the Constitution states that the ‘Constitution is
the supreme law of the Republic; law or conduct inconsistent
with it is invalid’. Therefore, the credit created by the divorce
debt system is invalid.
The GEPF members are granted reckless credit, which is in
contravention of the NCA and the protection provided by s 33
of the Constitution.
The GEPF treated its members differently to pension fund
members of private pension funds, which different treatment
is harmful and results in unfair discrimination, according to
the test in Harksen v Lane.
I submit that the GEPF should reverse all existing divorce
debts and redress the injustice of reducing the accrued pension interest of the affected members in having charged interest on divorce debts.

Conclusion
The Constitution advocates for redress where there is injustice
of the past. While the discourse on land restitution is still unfolding, some property that is not so complex to identify must
be returned where it was unjustly expropriated.
This article reflected on the unconstitutionality of the divorce debt system, which contravened the NCA, Pensions Fund
Act and, by default, the Constitution, including the resultant
unfair discrimination.
The adverse financial implications to GEPF members were
quantified. The plea is for an amicable resolution that amounts
to the reparation of unfairly dispossessed property of the GEPF
members, in an attempt to avoid a possible class action to redress this injustice.
All this accountability, redress and reparation is necessary
in an endeavour to ensure that poverty does not become transgenerational inheritance, while it was the intention of s 197(2)
of the Constitution to ensure that GEPF members retire comfortably.
Gaopalelwe Walter Molelekwa BTech Cost and Management Accounting (UNISA) BIuris Financial Planning Law
(UFS) Bachelor of Laws (LLB) (UFS) is a Director of Asset
Management at the Northern Cape Treasury in Kimberley.
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Finding clarity on the division of
living annuities during divorce
Pic

tur
e so

urc

e:

Ga

llo

Im

age

s/G

ett

By Dintoe Kgole and Clement Marumoagae

T

he South African law relating to the status of living annuities when spouses are divorcing is not entirely clear.
Unfortunately, neither the
legislature nor the courts have provided the much needed clarity on how
living annuities should be dealt with
when spouses are divorcing. There
is neither a legislative provision, nor
court decision that deals with the division of living annuities on divorce
when parties are married in community of property. Nonetheless, South African courts have pronounced themselves
in relation to the division of living annuities when parties are married out of
community of property with the application of the accrual system. The Supreme
Court of Appeal in ST v CT [2018] 3 All
SA 408 (SCA), generally held that living
annuities do not constitute part of annuitants’ estates and cannot be taken into
account for purposes of calculating the
growth of their estates during divorce.
This decision created an impression that
generally living annuities are out of the
reach of non-member spouses during divorce. However, the SCA appears to have
partially reconsidered its position in CM
v EM [2020] 3 All SA 1 (SCA). In this article, we discuss the latter decision with
a view to determine its implication on
the law regarding the division of living
annuities when spouses are divorcing,
particularly when married in accordance
with the marital regime that enables
sharing of assets.
In CM v EM the parties were married
out of community of property with application of the accrual system in 1999.
In 2008, the husband used a portion of
his retirement benefit, to purchase a living annuity from an insurance company.
In 2012, after his retirement, the hus-

band used the remainder
of his retirement benefits to
purchase his second living annuity with the same insurance company. In 2014, the husband instituted
divorce proceedings. In 2015, while the
divorce proceedings were still pending,
the husband purchased a third living
annuity, the details of which were not
entirely clear from the judgment (CM v
EM at para 2). The SCA was called on to
determine whether the husband’s living
annuities were susceptible to the wife’s
accrual claim on divorce (CM v EM at
para 18).
The husband, with the assistance of
three witnesses, argued that the capital
of a living annuity did not belong to him
but the insurance company that provided the benefit, thus, did not form part
of his estate (CM v EM at para 6). The
essence of this argument is that once
the amount, which constitutes the accrued retirement benefits has been used
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to purchase living annuities, the capital value thereof is owned by either the
insurance company (or the retirement
fund) that has sold the living annuity
to the member spouse. This is notwithstanding, any right that the non-member
spouses may have had to the member
spouses accrued retirement benefits immediately before living annuities were
purchased. It is unfortunate that none
of the cases dealing with living annuities in the context of divorce, including
CM v EM, paid attention to claims or potential claims that non-member spouses
had to their member spouses’ accrued
retirement benefits before living annuities were purchased in accordance with

y
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their applicable matrimonial property
regimes. This was indeed a necessary
evaluation due to the potential prejudice
that would result once living annuities
are purchased and strict insurance principles are applied.
For instance, in terms of s 15(2)(c)
of the Matrimonial Property Act 88 of
1984, spouses cannot without the written consent of the other spouses’ in
marriages in community of property
alienate, cede or pledge financial assets
that constitute the parties’ joint estates
(Van den Berg v Van den Berg [2004] JOL
12404 (T) at para 10). This provision is
meant to ‘protect the one spouse against
the illicit selling or alienation of property forming part of the joint estate by
the other spouse who does that without
the knowledge and/or consent of the
innocent spouse’ (Visser v Hull and Others 2010 (1) SA 521 (WCC) at para 5). It
cannot be denied that once retirement
benefits accrue to member spouses who
are married in community of property,
they will also accrue to their joint estates. It is thus, difficult to understand
what provides the member spouse with
the power to decide to purchase living
annuities without the written consent of
the other spouse. Perhaps this might be
due to the incorrect application of s 1 of
the Income Tax Act 58 of 1962, which
is applied without regard to the matrimonial obligations that bind member
spouses as a result of the marital regime
applicable to their marriages. When applied purely from a pension law perspective, the definition of living annuities in s 1 of the Income Tax Act clearly
enables retirement fund members to
purchase annuities either from their retirement funds or insurance companies.
Once such annuities are purchased, a
contractual relationship between the
non-member spouse, who becomes
an annuitant, and the provider of the
annuity will be established. In terms
of living annuities, the provider will be
obliged to provide monthly payments
from the invested amount and the annuitant will be entitled to receive payment
(CM v EM at para 19). This interpretation
does not take into account the entitlement (if any) that non-member spouses
have to their member spouses accrued
retirement benefits, which constitutes
the capital amount used to purchase living annuities.
It is clear that the legislature when
drafting the definition of the term ‘living annuity’ in the Income Tax Act did
not consider the implication of this
definition on the financial interests of
non-member spouses of retirement fund
members who are married in community
of property. While Maya P sought refuge
from cases that dealt with a marriage
in community of property in CM v EM,
nonetheless, this case was concerned

with a marriage out of community of
property with the application of the accrual system. It does not appear as if
non-member spouses married in terms
of the accrual system have a clear legislative provision, which they can invoke
to protect any claim they may have when
accrued retirement benefits are used to
purchase living annuities before divorce.
It appears, however, when divorce is contemplated, that their clear right to share
in the accrual is prejudiced by the unilateral decision to purchase living annuities. Unfortunately, there is no court that
has interrogated the prejudice (if any)
that non-member spouses experience
regarding their spouses’ estates, which
are diminished when accrued retirement
benefits, which would ordinarily increase
such estates, are used to purchase living
annuities before divorce.
In CM v EM, in arguing that the living
annuities should be taken into account
for the purposes of the calculation of the
accrual, the wife challenged the insurance company’s ownership of the living
annuities (CM v EM at para 11). She was
ill-advised and incorrectly argued that
living annuities constituted trust property as defined in terms of the provisions
of the Financial Institutions (Protection
of Funds) Act 28 of 2001, and thus, remained property of the husband, which
constituted part of this estate (CM v EM
at para 12). In rejecting this argument,
Maya P held that the insurance company’s relationship with the husband is
purely contractual and there is no indication in any of the legislation that applies
to living annuities that they can be referred to as ‘trust property’ (CM v EM at
paras 33 and 34). The court agreed that
living annuities are owned by insurers
and confirmed the SCA earlier finding in
ST v CT that living annuities cannot be
taken into account for the purposes of
calculating accrual on divorce (CM v EM
at para 38).
However, Maya P decided to deal with
the issue that was left open in ST v CT
regarding whether the non-member
spouse can claim future annuity payments that are made from living annuities. In answering this question, Maya
P sought guidance from Clark v Clark
1949 (3) SA 226 (D) where it was accepted that a member spouse’s interest in the retirement benefits provided
by the fund, which had not yet accrued,
and the pension right which has accrued
formed part of the community estate.
Maya P also relied on De Kock v Jacobson
and Another 1999 (4) SA 346 (W) at 349,
where the court was of the view that the
member’s accrued right to be paid their
retirement benefits should form part of
the community of property between the
spouses. Maya P aligned herself with the
reasoning of these two cases, which she
applied in CM v EM to declare the value
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of the husband’s future annuity payments in respect of his living annuities
to be assets in his estate for the purposes of calculating the accrual (CM v EM at
paras 38 and 39). It is surprising, however, that Maya P did not see the need to
use these authorities to assess the right
(if any) of the member spouse at the time
the living annuities were purchased, but
chose to apply them with reference to
the time the future payment from living
annuities will be made.
In conclusion, while we generally agree
with the conclusion of the SCA, we are
nonetheless, not convinced by its reasoning. This approach raises two fundamental problems. First, it negates the
much sought after clean break principle
between the parties. It forces the parties
to continue to be in each other’s lives.
It is not clear whether the non-member
spouse can interfere with the draw down
rate chosen by the annuitant regarding
the level of income and the income frequency based on the formula prescribed
by the minister in the Government Gazette. With this approach, there is a possibility of further post-divorce litigation
between the parties, particularly when
the non-member spouse feels that their
right to payment is prejudiced by the annuitant.
The second problem relates to the
SCA’s failure to evaluate the rights (if
any) of non-member spouses at the time
living annuities are purchased. It is at
that time that non-member spouses are
deprived of their right to claim their portions of their member spouses’ accrued
retirement benefits, which are immediately locked into living annuities, thus,
making them beyond the non-member
spouses’ reach. This is the injustice that
we hope will be attended to by the legislature. We are of the view that Maya P’s
judgment in CM v EM, is important in
that it has opened the debate about the
status of living annuities during divorce.
We hope that with this article, the legislature, with the assistance of the South
African Law Reform Commission can investigate the perceived or real prejudice
that results when living annuities have
been purchased and the parties’ later
divorce.

Dintoe Kgole LLB LLM (NWU) is a candidate legal practitioner at Rambevha Morobane Attorneys and Clement
Marumoagae LLB LLM (Wits) LLM
(NWU) Dip Insolvency Practice (UP) is
a legal consultant at Rambevha Morobane Attorneys and a senior lecturer at the University of Witwatersrand
in Johannesburg. Mr Marumoagae is
also a council member of the Legal
Practice Council.
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Is mediation the answer in
the time of COVID-19?

U
By
Pearl
Biyela

nder the recent and ongoing
COVID-19 lockdown conditions many court cases have
been halted only to be entertained at unknown later
dates, understandably in adherence with
relevant directives, which have been issued. We have seen matters being heard
remotely through technological means.
This unfortunately cannot always be the
case as not all South African courts have
been equipped to do so and to deal with
such a drastic shift. It can be said that
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with the introduction of the Fourth Industrial Revolution, South African courts
are in a process towards the frequent use
of such mechanisms. COVID-19, however,
came at a time when it was not practically
possible for all cases to be heard in this
manner.
The plight of transforming the way in
which disputes are resolved in South Africa (SA) is a necessary and paramount
plight in the current landscape of SA,
which is waiting for better ways to deal
with the high volume of disputes, many
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of which will never get their due result
via the court process. As it is, SA finds
itself in an era of transforming its socioeconomic and political sphere.

How can there be a fully
effective court process in
a country where dispute is
at the centre of all things?
The situation has been significantly worsened by the COVID-19 pandemic and the
necessary lockdown enforced during this
time. The inevitable result on a complete

reopening of the courts will lead to a massive number of people utilising the court
process, resulting in ineffective and over
committed courts. The service delivery
protests and the absence of basic constitutional needs on the one hand, corruption and monopoly on the other, are a further depiction of the fundamental issues
in SA, which cause various disputes. It
cannot, therefore, be expected that a developing country with a transformational
agenda such as ours would be ready to
house, through the mainstream court
process only, effective and result-based
dispute resolution.
A further question in the South African society is whether SA is ready for the
Fourth Industrial Revolution. This article
is not to delve into the general readiness
but the readiness as it relates to dispute
resolution in the country and in particular, mediation as a viable alternative.
In introducing mediation as a dispute
resolution mechanism, I would like to
quote the words of Dyson LJ in Halsey v
Milton Keynes General NHS Trust [2004]
EWCA Civ 576. ‘Mediation provides litigants with a wider range of solutions
than those that are available in litigation:
for example, an apology; an explanation;
the continuation of an existing professional or business relationship perhaps
on new terms; and an agreement by one
party to do something without any existing legal obligation to do so.’
Mediation brings parties together; it
opens the eyes of the parties for them to
be able to see beyond the dispute. Disputes have a way of clouding the minds
of people involved in disputes, to not
see what is best in their respective situations. Due to possible dignity violations
that have not been addressed, the brain
is consumed by the dispute, and the unfortunate results of same are consequential decisions made and actions taken by
parties, which could be detrimental to the
people, companies or entities involved
in the dispute. Mediation makes contact
with the person in the dispute or the
people behind the companies and entities in dispute. It is personal to the parties involved and, as a result, addresses
the needs of the people in the dispute. As
opposed to a four-year court battle where
a decision will be made and imposed on
the parties; mediation creates a platform,
through sharpened skill, to have the people take part in reaching of their own decisions.
By emphasising the need for mediation as a dispute resolution mechanism,
let us make no mistake in sowing a seed
of doubt where litigation is advised as being necessary in a specific matter. Some
matters need to be challenged through
what seems the more acrimonious process. This provides a platform for South
African courts to set precedents as a way
to develop the jurisprudence and create
legal certainty.
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For the mediator, mediation is a process of hearing and skilfully engaging
with for the parties to the mediation. It is
a process of being heard and taking part
in reaching a resolution.
According to r 73 of the Rules Regulating the Conduct of the Proceedings of the
Magistrates’ Courts of South Africa (Magistrates’ Court Rules), ‘mediation’ means
the process by which a mediator assists
the parties in actual or potential litigation
to resolve the dispute between them by
facilitating discussions between the parties, assisting them in identifying issues,
clarifying priorities, exploring areas of
compromise and generating options in an
attempt to resolve the dispute.
There have unfortunately been inconsistencies in the methods and approaches used in mediating disputes.
Due to the mediation process not getting
the attention it needs in the country, as
a paramount dispute resolution process,
it has resulted in conflicting views for the
use of mediation. Most of these conflicting views have arisen from the dichotomy
between mediation and adversarial dispute resolution mechanisms. Perhaps the
mainstream dispute resolution mechanisms, which are entrenched in our daily
attempts to resolve disputes postulate a
mediation strategy, which could be borderline adversarial when in fact mediation seeks to provide a completely flipside or non-adversarial approach.
A successful outcome of a mediation
is largely reliant on the skills and expertise of the mediator together with the
willingness of the parties acting bona
fide throughout the mediation process.
It, therefore, cannot be stressed enough
how important it is for parties to appoint
not only a neutral and independent person but one who is trained, skilled and
reputable as a mediator.
Though mediation has, for many years,
formed a part of many contractual agreements as a point of departure in dispute
resolution, it has been avoided when
it comes to implementation. When not
avoided, it has often been a mere box
ticking exercise.
There is, however, a strong move towards mediation in recent years where
we have seen the implementation of what
is referred to as court-annexed mediation
at the magistrates’ court level and the
proposed r 41A of the Uniform Rules of
Court. These regulations are an emphasis
that litigation and adjudication are here
to stay, and the challenge is not to create
a parallel system called mediation, but to
embed mediation in litigation as one of
the important options available to resolve
disputes.
Rules 77 and 78 of the Magistrates’
Court Rules make provision for mediation in two instances namely, prior to
the commencement of litigation and at
any stage during litigation, but before
judgment. There is no absolute rule that
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certain matters are to be referred to mediation and certain others not, as long as
such referral is voluntary (Beata Warnich
‘Court-Annexed Mediation’ (www.schoemanlaw.co.za, 2017)).
The nature of the latter is referred to as
court-annexed while the mediation contemplated in the proposed r 41A of the
Uniform Rules of Court is not intended to
be court-annexed. Mediation is not made
to be compulsory, in both instances, but
rather intended to facilitate mediation accepted by the parties and/or recommended by the court.
The Companies Tribunal (the Tribunal)
Chairperson, Dr Mohamed Alli Chicktay,
told members of Parliament last year
that ‘the Tribunal, which is an agency of
the Department of Trade and Industry
mandated to provide dispute resolution
services for companies, is battling with
budgetary constraints as well as challenges related to its limited mandate’ (Lameez Omarjee ‘Companies Tribunal aims
to settle disputes – but it’s understaffed,
underfunded with limited scope’ www.
news24.com, accessed 7-10-2020). Their
request was for an amendment, which
would include making mediation compulsory. He referred to the Council for
Conciliation, Mediation and Arbitration
(CCMA), which deals with labour disputes
in an attempt to motivate the need for the
Tribunal to offer similar dispute resolu175x120REPRO.pdf
1
2012/05/02
tion mechanisms
to companies.
The effectiveness of the Tribunal is thus said to

be limited due to its inability to provide
alternative dispute resolution mechanisms such as the growing mediation
alternative. This view by Chicktay can be
said to be the case across the board.
The purpose of mediation, according to
r 71 of the Magistrates’ Court Rules, is as
follows:
‘(a) promote access to justice;
(b) promote restorative justice;
(c) preserve relationships between litigants or potential litigants … ;
(d) facilitate an expeditious and costeffective resolution … ;
(e) assist litigants or potential litigants
to determine at an early stage of the litigation or prior to commencement of litigation whether proceeding with a trial or
an opposed application is in their best
interests or not;
(f) provide litigants or potential litigants with solutions to the dispute, which
are beyond the scope and powers of judicial officers’.

Loss of income, job losses
and feuds rife; how to
settle effectively?
The latter is a question currently posed
by many as we are inevitably at a time
where frustrations have risen as have disputes.
The benefit is that mediation does not
10:52
need AM
the formalities of a court room and
can easily be conducted remotely through

the technology available to mediators and
the parties in dispute even during the
pandemic and its restricting lockdown
regulations.
In conclusion, it is our ethical duty
to ensure each member of the public is
aware of their right to be afforded an opportunity to refer their dispute for possible mediation (Warnich (op cit)). Furthermore, that such mediation is handled
inter alia with the necessary confidentiality, voluntariness, and in a manner nonprejudicial to parties involved. The ideal
conclusion of the process is that which
sees the parties reaching an agreement
wherein a formal settlement agreement
is drafted with due assistance from the
mediator. The parties may further agree
to make the settlement agreement a formal court order. However, should they
not elect to make the formal agreement
a court order, the settlement agreement
will still be of force and effect, being an
agreement, which is legally binding in
accordance to South African contractual
law and thus, remain enforceable should
one party fail to adhere to the terms of
the settlement agreement (Warnich (op
cit)).
Pearl Biyela LLB (UKZN) is a legal
practitioner and accredited commercial mediator at Tomlinson Mnguni
James Attorneys in Durban.
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Separation of church and state:
Making sense of freedom of religion
under lockdown regulations

By
Dr Willem
van Aardt

A

central tenet and essential element of the Christian, Jewish
and Muslim religion is the ability for believers to assemble,
have fellowship and meet. In the Bible
(NIV), Hebrews 10:25 specifically commands Christians to ‘not [give] up meeting together’ and references to the importance of the church, fellowship and
meeting together are expressed in numerous other verses in the Bible.

The South African Governments’ reaction to the COVID-19 pandemic has challenged religious communities, especially
as the regulations completely prevented
any form of in-person religious meetings
during the Risk Adjusted Strategy Alert
Level 5 and 4. During Alert Level 3 and
2, religious meetings were limited to in
person gatherings of up to 50 people irrespective of the size of the church. In
response, some church leaders voiced
their disapproval of the restrictions,
some refused to adhere to the regulations (Siviwe Breakfast ‘COVID-19: Court
order issued against non-compliant
Gauteng church’ (www.thesouthafrican.
com, accessed 4-10-2020)) and many religious leaders cancelled in-person services or moved to virtual platforms significantly impacting the essence of the
fundamental human right to freedom of
religion and assembly (SABC News ‘SACC
urges church leaders to comply with
COVID-19 restrictions’ (www.sabcnews.
com, accessed 4-10-2020)).
This article will discuss the rudiments of this issue in order to determine
whether or not the COVID-19 Regulations relating to religious gatherings violates national and international human
rights law.
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National and international
human rights law
• National human rights law
The right to freedom of religion is enshrined in the Constitution. Section 15
of the Constitution containing the Bill
of Rights, affirms that ‘everyone has the
right to freedom of conscience, religion,
thought, belief and opinion’. Furthermore, s 17 determines that ‘[e]veryone
has the right … to assemble …’, thus
establishing the right to freedom of assembly.
Sections 15 and 17 should also be read
with s 7 of the Constitution, which provides in subs 7(2) that ‘[t]he state must
respect, protect, promote and fulfil the
rights in the Bill of Rights’ placing a
positive legal duty on the South African
Government to ensure that fundamental
human rights are respected, protected,
promoted and fulfilled.

• International human rights

law
International law and human rights
norms and principles play an increasingly important role in the world today.
Countries are no longer free to do as

they like in the domestic sphere but are
bound by international law.
The Universal Declaration of Human
Rights (UDHR) calls on every individual
and all states to promote respect for fundamental human rights and freedoms
and to ensure their observance (Willem
van Aardt State Responsibility For Human Rights Abuses Committed By NonState Actors Under the Constitution (LLD
thesis, NWU, 2004) at 86).
Article 18 of the UDHR specifically determines that ‘[e]veryone has the right to
freedom of … religion; this right includes
freedom to, … in community with others
and in public or private, to manifest his
religion or belief in teaching, practice,
worship and observance’ and art 20 specifically determines that ‘[e]veryone has
the right to freedom of peaceful assembly and association’.
Article 2 of the International Covenant
on Civil and Political Rights that South
Africa (SA) ratified without any reservation on 10 March 1999, further determines that:
‘Each state party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and
subject to its jurisdiction the rights recognised in the present Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status’.

• Limitation of human rights
International human rights law obligates
states to prevent, detect, and respond to
infectious disease, but also have human
rights laws in place to balance individual rights and public health (Benjamin
Mason Meier, Hanna E Huffstetler and
Roojin Habibi ‘Human Rights Must Be
Central to the International Health Regulations’ (www.hhrjournal.org, accessed
4-10-2020)).
As governments exploited emergency
declarations as a pretext to stifle fundamental freedoms, there arose a need for
guidance to illuminate the legal standards that permit the temporary restriction of human rights in narrowly defined
circumstances (Meier, Huffstetler and
Habibi (op cit)). The Siracusa Principles
on the Limitation and Derogation Provisions in the International Covenant on
Civil and Political Rights (Siracusa Principles) provide a legal framework to assess restrictive measures developed in
response to national emergencies. The
Siracusa Principles make clear that the
restriction of human rights in the context of a public emergency should be undertaken only when, such measures are,
inter alia –
• responsive to a pressing public need;
• deemed necessary and proportionate;
• prescribed by law and not imposed arbitrarily; and
• applied as a last resort using the least

restrictive means available (Meier,
Huffstetler and Habibi (op cit) and
Alessandra Spadaro ‘COVID-19: Testing the Limits of Human Rights’ (2020)
11.2 European Journal of Risk Regulation 317).
The Siracusa Principles require that
limitations be based on –
• legitimate aim, law, necessity;
• scientific evidence;
• least-restrictive alternative;
• non-discriminatory to any specific
group (such as the religious) and arrived at through a participatory; and
• transparent process.
In particular, restrictions must not
disproportionately harm specific groups
or discriminate against them (Leonard
Rubenstein and Matthew DeCamp ‘Revisiting Restrictions of Rights After COVID-19’ (www.hhrjournal.org, accessed
4-10-2020) and K Moodley, AE Obasa,
L London ‘Isolation and quarantine in
South Africa during COVID-19: Draconian measures or proportional response?’
www.scielo.org.za, accessed 4-10-2020).
In terms of the Constitution, s 36 (that
mirrors many of the Siracusa Principles)
if the government wishes to demonstrate
that the restriction of the fundamental
human right is constitutionally justifiable, s 36(1) requires that the government must answer at least two questions
satisfactorily. First, is the restriction taking place in terms of law of general application? Secondly, is the limitation reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom, taking into
account all relevant factors, including –
• the nature of the right;
• the importance of the purpose of the
limitation;
• the nature and extent of the limitation;
and
• whether there are less restrictive
means to achieve the purpose (s 36(1)
(a) – (d) and Van Aardt (op cit) at 372 –
379; IM Rautenbach and EFJ Malherbe
Constitutional Law 7ed (Durban: LexisNexis 2018) at 314 – 323).

South Africa – regulations
infringement on freedom
of religion and assembly
The South African National Department
of Health has invoked the Disaster Management Act 57 of 2002 and several extraordinary containment measures have
been implemented as part of a national
lockdown to limit the spread of infection
(GN313 GG43096/15-3-2020).
Described by the Centre for Strategic
and International Studies as one of the
harshest lockdowns in the world, the
South African Government has constantly asserted that their response is evidence based and determined by science
and data (Judd Devermont and Topaz
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Mukulu ‘South Africa’s Bold Response to
the COVID-19 Pandemic’ (www.csis.org,
accessed 4-10-2020)).
With the benefit of hindsight, it has
become evident that the South African
government’s modelling and data (that
comprised models, which predicted up
to 351 000 COVID-19-related deaths in
SA) were highly speculative, woefully
inaccurate and vastly overstated the
potential mortality rates (Jamie McKane
‘Data scientists angry over the “perversion of science” used to justify South Africa’s lockdown’ (https://mybroadband.
co.za, accessed 4-10-2020)).
During almost all phases of the South
African government lockdown regulations to address, prevent and combat the
spread of COVID-19 that commenced on
26 March 2020, the essence of the right
to freedom of religion and assembly
were severely infringed, as can be seen
below:
• Level 5: No in person religious gatherings allowed.
• Level 4: No in person religious gatherings allowed.
• Level 3: Only 50 people allowed per
service (irrespective of the size of the
church facility).
• Level 2: Only 50 people allowed per
service (irrespective of the size of the
church facility).
• Level 1: Only 250 people allowed per
indoor service (irrespective of the size
of the church facility). (Disaster Management Act: Regulations to address,
prevent and combat the spread of
Coronavirus COVID-19: Amendment
(www.gov.za, accessed 4-10-2020).)
Interestingly at the time of religious
freedoms and the right to assembly being severely infringed other activities of
people gathering in groups were allowed:
• Level 5 –
– food retailers open shop; and
– mining activity allowed at 50% capacity.
• Level 4 –
– food retailers open;
– open cast mines to 100% capacity;
– other mines open at 50% capacity;
and
– rail, bus and taxi services permitted
up to 100% of capacity.
• Level 3 –
– food retailers open with no limit on
amount of people in shop;
– open cast mines to 100% capacity;
– other mines open at 50% capacity;
– air, rail, bus and taxi services permitted up to 100% of capacity airplanes
allowed to fly at 100% capacity; and
– casinos allowed to operate at 50% capacity.
• Level 2 –
– food retailers open;
– open cast mines to 100% capacity;
– other mines open at 50% capacity;
– air, rail, bus and taxi services permitted up to 100% capacity; and
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COVID-19 is not more
infectious in a church than
it is in a casino and the South
African Government has not
presented any credible
evidence that supports this
absurd contention.

– casinos allowed to operate at 50% capacity.
• Level 1 –
– food retailers open;
– all mining at 100% capacity;
– air, rail, bus and taxi services permitted up to 100% capacity; and
– casinos and other public venues allowed to operate at 50% capacity
(Disaster Management Act: Regulations to address, prevent and combat the spread of Coronavirus COVID-19: Amendment (op cit)).
The pertinent question is whether
these restrictions comply with national and international law and whether
they were/are, inter alia, strictly necessary and proportionate to the threat,
evidence based, and the least restrictive
choice and non-discriminatory.

• Strictly necessary and
proportionate response
It is almost impossible to contemplate
a credible argument of ‘strict necessity’
and ‘proportionate response’ justifying
regulations that infringe on fundamental human rights a disease with a mortality rate of 0,08% and 0,14% (JD Rucker
‘BREAKING: Stanford study shows 50-85
times more people infected by coronavirus’ (www.noqreport.com, accessed
4-10-2020)). According to Epidemicstats.com (https://epidemic-stats.com,
accessed 4-10-2020) 16 938 or 0,0295%
South Africans out of a population of 57
224 906 died from the COVID-19 as opposed to the 350 000 deaths predicted
in some models. The Actuarial Society

of South Africa’s predictive modelling
(that they admitted in the model is and
was highly speculative and uncertain)
showed a difference of approximately
10 000 deaths between intervention and
no intervention. Actions that severely
impedes the fundamental human rights
of 57 224 906 people in order to save
10 000 or 0,0175% of the population is
simply not proportionate nor justifiable (Barry Childs ‘DOH Covid modelling
symposium’ (www.gov.za, 4-10-2020)).

• Evidence-based
COVID-19 is not more infectious in
a church than it is in a casino and the
South African Government has not presented any credible evidence that supports this absurd contention. COVID-19
is also not more infectious in a church
than in a mine, grocery shop, airplane,
bus or taxi and any contention to the
contrary would be ridiculous.

• Least-restrictive choice
and non-discriminatory
Casinos were allowed to operate at 50%
capacity during Alert Level 3 and 2, while
churches were only allowed to have 50
people in attendance irrespective of the
size of the auditorium. A church with an
auditorium measuring 2 500m2 would
only be allowed to have 50 people in
attendance while a casino would be allowed 833 people (2 500m2 ÷ 3m2 (1,5m
social distance all around the person) =
833 people that could be accommodated
within social distancing and COVID-19
regulations). Under the recently announced Alert Level 1, churches are limited to a maximum of 250 people while
other public venues such as casinos are
limited to 50% of capacity. It is clear
there were less restrictive measures
available to be applied to churches and
that churches are being discriminated
against.
On the face of it and applying the
most basic common sense principles the
above restrictions do not meet the criteria as set out in the Siracusa Principles
and s 36 of the Constitution.

New Release

Conclusion
It is my view that the South African
Government public health measures in
responding to the COVID-19 pandemic
have breached and continue to breach
national and international human rights
law. The South African Government has
taken extensive actions that infringe various fundamental human rights, including the right to freedom of religion and
assembly based on highly speculative
and grossly erroneous models without
any credible effort to explain the necessity, science or proportionality of such
measures.
The violation of the right to freedom of
religion and assembly resulting from the
South African government’s response to
the COVID-19 pandemic serves as a stark
reminder of how easily governments can
abuse their legislative powers during a
state of emergency. All United Nations
Member States must respond to public
health threats with the necessary respect
of and strict adherence to national and
international human rights law and actual credible evidence, as opposed to manipulable hypothetical models, is needed
before governments can legitimately impede fundamental human rights (Meier,
Huffstetler and Habibi (op cit)).
Dr Willem van Aardt BProc (cum
laude) LLM (UP) LLD (NWU) is a Human Rights and Constitutional Law
Specialist in Chicago.

q

Worried about COVID-19
and your practice?
Access the latest articles and
information pertaining to the
legal profession at
www.derebus.org.za

Public Procurement Regulation in Africa
The experts weigh in
ISBN: 9780639010601
Price: R500 (incl VAT)

Order now

DE REBUS – NOVEMBER 2020
- 25 -

Picture source: Gallo Images/Getty

Street law programmes: The benefit of community
service for law students is a two-way street

By Professor Rehana Cassim and Shaida Mahomed

T

he Legal Practice Act 28 of 2014
(LPA), which came into force fully on 1 November 2018, places a
strong emphasis on community
service. One of its stated purposes is to
broaden access to justice by putting in
place measures to provide for the rendering of community service by candidate legal practitioners and practising
legal practitioners (s 3(b)(ii)).
The Minister of Justice and Correction-

al Services must prescribe the requirements for community service after consultation with the Legal Practice Council
(LPC) (s 29(1)). These requirements may
include –
• community service as a component of
practical vocational training by candidate legal practitioners; or
• a minimum period of recurring community service by practising legal
practitioners.
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Community service may include service in the state, the South African Human Rights Commission, service as a
judicial officer, the provision of legal
education and training on behalf of the
LPC, an academic institution or nongovernmental organisation, or any other
service, which the candidate legal practitioner or legal practitioner may wish
to perform, subject to the minister’s approval (s 29(2)). A new requirement to
qualify for admission and enrolment as
a legal practitioner, is that the community service requirement contemplated in
s 29 of the LPA must be satisfied (s 26(1)
(c)).
Notably, with regard to education in
law and legal practice generally, the LPC
may advise the Council on Higher Education regarding matters relevant to education in law, including the desirability of
including in the LLB curriculum a form
of community service to be undertaken
by all law students (s 6(5)(b) of the LPA).
In light of the emphasis by the LPA
on community service being carried out
not only by legal practitioners and candidate legal practitioners, but also by
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law students, we submit that law faculties at South African universities must
ensure that they expose law students to
some form of community service in the
course of their studies. Such exposure
could take many forms, one of them being for universities to establish a street
law programme, or to enhance and further develop their existing street law
programmes. Using Unisa’s Street Law
programme as an example, this article
discusses the benefits and value of law
students participating in a street law
programme as a form of community service.

What is street law?
Street law is one of the few available
clinical legal programmes, which directly
benefits both the student and the community at large. It is offered specifically
to LLB students. The training, which is
provided by Unisa Law Clinic legal practitioners, as well as seasoned lecturers at
the university on various disciplines of
the law, enables students to empower lay
persons by providing them with practical information about the law and how it
can be used in their everyday lives. The
programme is called ‘Street Law’ because
it aspires to teach people about the practical elements of the law that they could
use ‘on the street’. In addition, the programme aims to give insight to law students on some of the challenges faced by
their communities.

Benefits of participating in
a street law programme
There are several benefits to law students participating in a street law programme. The obvious benefit is that
students learn to understand the practicalities of everyday law, and how to
apply the law in a holistic manner. They
also become aware of current legal problems within SA and how the law has developed, practically, to try to solve these
problems. For example, on the topic of
domestic violence, students are taught
the steps, as well as the pitfalls, to apply
for a protection order against an abuser.
This topic is of critical importance since
South Africa has one of the world’s highest gender-based violence rates in the
world. In the business law topic, students are taught the steps to register a
company and to start a small business.
Due to South Africa’s high unemployment rate, this topic was introduced
to encourage unemployed community
members to take the first step in starting
their own small business, and to educate
them on how to make their business a
success.
The structure of the training, encourages students to develop their listening
skills, note-taking skills, presentation
skills and research skills. Students are

encouraged to sharpen their research
skills by conducting independent research on a particular topic, beyond the
information taught to them during training. It is important for students to do
this in order to empower themselves to
respond to questions posed to them in
their presentations to community members.
Students are randomly grouped into
teams of ten for purposes of giving their
presentations. This encourages teamwork, teaches students how to support
each other, and how to work with different personalities in order to achieve a
common goal. Leadership skills are also
taught, in that each group is required to
elect a team leader to lead the group. It
is no surprise that groups disagree and
encounter the common challenges that
are associated with team work. Yet, inevitably, it has been found that students
learn to compromise and to work together as an effective unit. These are valuable
skills that will serve students well in any
work environment in their future legal
careers.
Students have the challenging task of
breaking down complex legal concepts
and presenting them to lay people in simple terms that may be easily understood.
This means that they must do more than
memorise the legal concepts – they need
to thoroughly understand the concepts
as well. The ability to communicate legal concepts clearly and simply is a skill
which will certainly serve students well
when they engage in community service
when they are in practice.
As part of the training, students are
taught presentation skills. In order to
fine tune these skills, each group is required to give a ‘mock’ presentation to
the class on a topic covered in the programme. While a mock presentation
cannot fully prepare students for any
unpredictable situations they may encounter in their presentations to their
communities, it provides them with an
opportunity to test their skills on the
class. Constructive feedback is given to
each presenter, not only by the trainer,
but also by the other students listening
to the presentation. In the course of the
debriefing, students learn how to improve their personal presentation skills.
This enhances their speaking skills, and
develops their confidence to speak in
public.
Most importantly, students are given
exposure to the communities in which
they live since they gain first-hand experience of the needs of such communities.
Engagement with communities, and in
particular disadvantaged communities
and vulnerable members of society, inculcates in students the importance and
value of using their knowledge and skills
to give back to their communities. Unless students work among their commu-
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nities, they will not be able to fully understand and assist them. This exposure
plays an important role in preparing law
students for the community service work
to be undertaken by them when they are
candidate legal practitioners.
Students are permitted to choose the
institutions in their communities at
which they wish to give their presentations, subject to prior approval by the
Street Law Coordinator. These institutions include schools, prisons, police
stations, old age homes and any other
community groups.

Conclusion
It is evident that a street law programme,
as outlined above, empowers students
with practical legal knowledge, skills and
confidence to bring about positive changes for themselves and their communities. The programme not only sharpens
students’ skills to become diligent lawyers but also exposes them to a form of
community service. In light of the emphasis by the LPA on community service,
we implore universities to develop and
enhance their Street Law programmes,
and encourage all LLB students to participate in such a programme. Doing so
will expose law students to community
service, and will prepare them for the
fulfilment of the community service requirement under the LPA once they are
in practice.
Rehana Cassim BA (cum laude) LLB
(cum laude) LLM (cum laude) (Wits)
LLD (Unisa) is an Associate Professor in the Mercantile Law Department at Unisa and a member of the
Unisa Street Law programme and
Shaida Mahomed LLB (Unisa) is a
legal practitioner at the Unisa Law
Clinic and the Unisa Street Law Coordinator in Pretoria.
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Can you sue for mental distress and
disappointment following breach of contract?

By
Stephens
Molekwa

I

n a post-industrial society, consumer goods and services are in
abundance. Certainly, present day
consumers enjoy the benefit of an
increasing range of goods and services, and modern goods often afford a level of comfort and convenience
which is often taken for granted. Whereas, for example, many years ago a motor vehicle was considered a ‘luxury’, it
is now regarded as a necessity for many

people. What follows when a new product disappoints a consumer by failing
to perform may result, to use the words
of Rougier J in Bernstein v Pamson Motors (Golders Green) Ltd [1987] 2 All ER
220, in a day ‘well and truly ruined’. Can
a consumer in South African law claim
damages for mental distress and disappointment for a defective product or
substandard services?
Firstly, one should note the manner in
which the concepts relating to the matter under discussion have been used. In
England and Wales, the courts use the
words ‘mental distress’, ‘vexation’ and
‘disappointment’ interchangeably as encompassing a single head of damage (see
Michael Furmston (Ed) Common law Series: The Law of Contract 6ed (London:
LexisNexis 2017) at 8.60). In South Africa
(SA), there is a difference between, on
the one hand, physical inconvenience,
for which damages are formerly recoverable on the authority of Jockie v Meyer
1945 AD 354 and, on the other hand,
mental distress and disappointment
(see AJ Kerr ‘Mitigation Expenses and
Charges, and Inconvenience and Mental
Distress in Contract’ (1977) 94 SALJ 132
at 135). This discussion does not seek to
answer the question of wasted expenses
and costs following breach of contract.
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England and Wales case
law
The courts in England and Wales award
damages for vexation and mental distress in breach of contract matters. In the
case of Bernstein the plaintiff had bought
a new motor vehicle from the defendant,
which had a latent defect. After travelling for over 100 miles, the car started to
make some unusual noises while on the
highway. The plaintiff stopped the car
on the hard shoulder and switched off
the engine. Attempting to carry on with
his journey, the car would not start again
and the plaintiff’s trip was frustrated.
The defect turned out to be that a piece
of sealant had possibly dropped off into
the engine during assembly, which had
cut off the flow of engine oil. The plaintiff then sent a letter to the defendant
purporting to reject the car and cancel
the contract. The plaintiff was also partly motivated by fear that there could well
be other problems looming with the car.
The court awarded the plaintiff damages
for, inter alia, ‘a totally spoilt day, comprising nothing but vexation’.
In Yearworth and Others v North Bristol NHS Trust [2009] EWCA Civ 37 the
Court of Appeal, insofar as a contract of
bailment was breached, awarded dam-

FEATURE – CONSUMER LAW
ages for, inter alia, mental distress. In
discussing the law in England and Wales,
it was noted that the courts had successively expanded the types of contracts
in respect of which such awards were
made to also encompass those contracts,
which are not purely commercial, but
which have as their object the provision
of enjoyment, comfort, peace of mind, or
other non-pecuniary personal or family
benefits (see Johnson v Unisys Ltd [2001]
UKHL 13). As it turns out, a significant
number of consumer contracts tend to
have these attributes.

South African law
In SA, a significant number of goods are
sold with product warranty. This entails
that should a product turn out to be defective, the consumer will be entitled to
return the product to the manufacturer
for repairs or replacement, according
to the terms of the warranty. In SA, the
Consumer Protection Act 68 of 2008
provides in ss 55 and 56 for a somewhat
broad implied warranty of the quality of
goods, which includes that the product
is reasonably suitable for the purposes
for which it is generally intended, and
that it is of good quality, in good working
order and free of any defects. Perhaps
barring special cases, when a consumer
has bought a product that later turns
out to have defects, they are most likely
to go back to the trader and simply ask
to repair it (as happened in Vousvoukis
v Queen Ace CC t/a Ace Motors 2016 (3)
SA 188 (ECG)) or replace it, before looking at any legal steps they may take. This
may result in the initial contract of sale
being affirmed rather than being cancelled. However, should the consumer
claim damages, the measure of damages
is well-known – the consumer has to be
placed in the position they would have
occupied had the contract been properly
performed – so far as this can be done
by the payment of money without undue
hardship to the party in breach (Rens v
Coltman 1996 (1) SA 452 (A)). These are
known as general damages because they
arise naturally according to the usual
course of things from the breach itself
(see Lavery & Co Ltd v Jungheinrich 1931
AD 156). Special damages, on the other
hand, are those which may reasonably
be supposed to have been within the
contemplation of the contracting parties as likely to flow from the breach (see
Lavery & Co Ltd at 169)).
The case of Jockie involved a claim for
damages for inconvenience and mental
suffering against a hotel proprietor following breach of contract. The inconvenience comprised of the fact that the
appellant had to walk long distances
each day from the alternative accommodation, which he ultimately secured, in
order to reach the ship where he worked,
as compared to the distance he would
have had to travel from the respondent’s

hotel, which was located nearer to the
ship. Tindall JA upheld the judgment of
the court below awarding damages for
inconvenience. With regard to mental
suffering, the court held that damages
under this head, cannot be recovered
in an action founded on breach of contract. This decision was seen as creating
a dichotomy between physical inconvenience and mental distress (see Kerr (op
cit) at 135).
There are hurdles in South African
law to any claim for non-pecuniary loss
arising out of breach of contract. Damages for mental distress, inconvenience
or disappointment would be typified as
non-pecuniary loss. In Administrator,
Natal v Edouard 1990 (3) SA 581 (A) the
Appellate Division departed from the
Jockie case. After reviewing earlier case
law and old authorities on the point, the
court held that under Roman-Dutch law
intangible loss could not be recovered
in a contractual action. This decision
was followed in subsequent cases. In
First National Bank of South Africa Ltd v
Budree 1996 (1) SA 971 (N), the court had
to decide on exception as the respondent, in a claim in reconvention, alleged
that she had suffered damages to her
good name, and business and professional reputation when a cheque she had
drawn on the bank was dishonoured despite there being sufficient funds in her
account. As a result of the dishonoured
cheque, the holder of the cheque had
commenced proceedings against her and
had lodged a complaint at the Natal Law
Society. The respondent’s claim was not
for patrimonial loss (ie, that her credit
was injured by the dishonour). Relying
on the case of Administrator, Natal, Page
J held that no damages can be recovered
for injured feelings or humiliation suffered as a result of a breach of contract.
In Tweedie and Another v Park Travel
Agency (Pty) Ltd t/a Park Tours 1998 (4)
SA 802 (W) the appellants had purchased
a travel package from the respondent,
which included airline tickets to London, as well as tickets to be provided
once there to watch a Rugby World Cup
match. The respondent then failed to
fully perform its side of the bargain by
not affording the appellants the relevant
tickets for admission to the stadium. Although there was no claim for damages
for mental distress and inconvenience,
the court stated that inconvenience occasioned to the appellants in their travelling halfway around the world to see
a rugby match on television, which they
could just as well have done in the comfort of their own home, was irrelevant.
The court stated that, in line with Administrator, Natal, contractual damages
must be confined strictly to patrimonial
loss.
The second hurdle is based on the
assumption that a plaintiff will frame
their claim as special damages or what
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has also been referred to as consequential loss. These are damages that do not
naturally flow from the breach of contract, but arise on account of some special circumstances of the innocent party.
As a litigant would have to prove special
circumstances in order for a claim for
special damages to be successful, such
a claim is likely to be met by the argument that the loss is too remote. In other
words, the defendant is likely to advance
the argument that the loss could not reasonably be supposed to have been within the contemplation of the contracting
parties as likely to flow from a breach of
the contract. In the case of Jockie, Tindall
JA at 363 characterised the inconvenience as amounting to special damages.
Furthermore, in South African law,
there are prevailing attitudes which hold
that a court should not over-compensate
the innocent party to the contract (see
GB Bradfield Christie’s Law of Contract
in South Africa 7ed (Durban: LexisNexis
2016) at 616), nor should it cause undue
hardship to the other party in coming to
a decision whether to award damages.

Conclusion
In SA, the idea of awarding damages for
mental distress and vexation seems to
fall foul of the general principles relating to the award of damages for breach
of contract. These include the principles
that the innocent party should not be
over-compensated, that damages that
are too remote are not recoverable, and
that generally intangible loss occasioned
by a breach of contract is non-compensable.
To return to the question posed earlier, due to the legal and policy context
of our legal system, South African courts
are unlikely to award damages for mental distress and disappointment in consumer contracts of sale or the provision
of services.
Stephens Molekwa LLB (cum laude)
(UNISA) LLM (UKZN) is a legal practitioner in Johannesburg.
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Tax and the Constitutional
Court – do they ever meet?

By
Simon
Weber

T

he Constitutional Court (CC) has
delivered over 800 judgments
since its inception; only four
of the judgments delivered involved the application of a tax Act.
In Metcash Trading Ltd v Commissioner, South African Revenue Service,
and Another 2001 (1) SA 1109 (CC), the
constitutional validity of the so-called
pay-now-argue-later principle was confirmed, while the CC declared s 114 of
the Customs and Excise Act 91 of 1964
unconstitutional in First National Bank

of SA Ltd t/a Wesbank v Commissioner
South African Revenue Service and Another 2002 (4) SA 768 (CC). In Marshall
and Others v Commissioner for the South
African Revenue Service 2019 (6) SA 246
(CC), the CC saw fit to pronounce on
the binding nature of the South Africa
Revenue Service’s (Sars’s) Interpretation
Notes. It concluded that the unqualified
use of such notes had failed to take into
account the contextual change from ‘legislative supremacy to constitutional democracy’. Leave to appeal was otherwise
refused.
These cases had involved constitutional questions and were accordingly
appropriate for consideration by the CC.
Naturally, the imposition of tax and its
administration has the potential to infringe on a taxpayer’s fundamental constitutional rights. The imposition of tax
is inherently in conflict with the right
not to be deprived of one’s property as
guaranteed by s 25 of the Constitution.
So too are the provisions in the Tax Administration Act 28 of 2011 relating to
tax audits, investigations and search and
seizures fundamentally at odds with the
right to privacy as provided for in s 14 of
the Bill of Rights. Moreover, do the preferential tax regimes in the Income Tax
Act 58 of 1962 (Income Tax Act) not run
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counter to the right to equality guaranteed to all taxpayers in s 9 of the Bill of
Rights?
Even so, perhaps because the limitation of rights provision in s 36 of the
Constitution has particularly long arms,
there is a dearth of cases that involved
weighty considerations relating to the
constitutional validity (or otherwise) of a
particular provision in a tax Act.
For the most part, litigation against
the Commissioner of Sars turns on divergent interpretations and applications of
a particular tax provision. Although the
Supreme Court of Appeal (SCA) is commonly the last stop for such disputes,
they may principally be adjudicated by
the CC. The Constitution Seventeenth
Amendment Act, 2012 amplified the
jurisdiction conferred on the CC. Section 167(3)(b)(ii) (of the Constitution)
provides that the CC may decide on not
only constitutional matters, but also any
other matter if the court ‘grants leave to
appeal on the grounds that the matter
raises an arguable point of law of general public importance which ought to be
considered by that Court’.
The fourth tax case heard by the CC
was in Big G Restaurants (Pty) Limited
v Commissioner for the South African
Revenue Service (CC) (unreported case
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no CCT 13/19, 21-7-2020) (Madlanga J
(Froneman J, Jafta J, Khampepe J, Majiedt J, Mhlantla J, Theron J, Tshiqi J and
Victor AJ concurring)). In this matter,
the CC’s amplified jurisdiction was engaged. Although Big G Restaurants (Big
G) had alleged deprivation of property
as a potential constitutional issue, this
was later expressly abandoned, making
it the first tax matter decided by the CC
solely on a non-constitutional issue: The
proper interpretation and application of
s 24C of the Income Tax Act.
Big G is a franchisee that operates a
number of Spur franchises in terms of
franchise agreements with the Spur
Group. It had claimed an allowance in
terms of s 24C(2) of the Income Tax Act
for future costs of revamping its restaurant premises, an obligation imposed by
the operative franchise agreements. Big
G’s case was that the future expenditure
fell within the purview of the allowance
in s 24C(2) of the Income Tax Act. The
Commissioner for Sars disagreed and so
did the SCA. The CC granted Big G leave
to appeal the SCA’s judgment.
In addressing the court’s jurisdiction
to hear the matter, Madlanga J referred
to the earlier decision of Paulsen and
Another v Slip Knot Investments 777 (Pty)
Ltd 2015 (3) SA 479 (CC). The Paulsen
case was the first instance where the CC
pronounced on its extended jurisdiction.
It held that, reduced to its core, s 167(3)
(b)(ii) allows for leave to be granted if
the –
• matter raises a point of law;
• point is arguable;
• point is of general public importance;
and
• point ought to be considered by the
court.
The court articulated these criteria
in striking detail confirming, inter alia,
that for a matter to be of general public
importance, it must implicate the interest of a ‘significant part of the general
public’ – it must transcend the narrow
interests of the litigants.
The majority in the Big G case agreed
that the case was of general public importance because the franchise agreement in question was not unique, and
more obviously, because there are several Spur restaurants dotted across the
country. It was agreed, too, that the
point raised by the taxpayer was arguable. The well-reasoned Tax Court judgment, which was in turn set aside by the
SCA, supported this conclusion.
Madlanga J was at pains to ‘carefully
and specifically’ link the relevance of interpreting s 24C(2) of the Income Tax Act
with the ‘legal question of interpreting
the contracts’. The latter was described
as a ‘quintessential point of law’. The
majority further noted that this linking
exercise was necessary ‘so that this judgment should not be read to say it is now

open season for appeals on the interpretation of any provision of the Income
Tax Act to be brought to this Court’.
But this caveat is contrived. The majority was clearly inclined to accommodate Big G, while also being sure to deter
future litigants in matters involving the
interpretation of tax provisions. The correct construction of s 24C(2) of the Income Tax Act was in itself, principally,
a legal point. In Diener NO v Minister
of Justice and Correctional Services and
Others 2019 (2) BCLR 214 (CC), the CC, in
a unanimous judgment, accepted without ceremony that the interpretation of
certain provision of the Companies Act
71 of 2008 was a legal point.
Majiedt J, writing on behalf of the duo
of dissenting judges, found that the interpretation of the words ‘in terms of’
in s 24C(2) of the Income Tax Act could
conceivably be a legal point. On further
scrutiny, however, he concluded that the
interpretation involved no law: Simply
facts. This conclusion was based on Big
G’s emphasis on the factual element of
the inquiry. Majiedt J further lamented
that the majority’s approach would result in a spate of litigants claiming that
the CC has jurisdiction in matters which
involve purely factual determinations.
Because of the fact-specific nature of the
Big G case, which was conceded by Big G,
the minority was reluctant to find that
the issue was one of general public importance, too. Remarkably, the minority
argued that it was up to every taxpayer
to persuade the Commissioner that,
based on the facts at hand, they fall within the ambit of the s 24C allowance. Can
this not be said of all preferential tax regimes, allowances, and deductions?
Following Telkom’s loss to the Commissioner of Sars in Telkom SA SOC
Limited v Commissioner for the South
African Revenue Service [2020] 2 All SA
763 (SCA), Telkom has asked the CC for
leave to appeal the SCA’s judgment insofar as it relates to the interpretation
and application of s 24I of the Income
Tax Act. The Tax Court described the
section as ‘notoriously complicated and
poorly drafted’ (Appellant Company v
Commissioner for the South African Revenue Service (unreported case no 24462,
19-11-2018) (Davis J)). It is as clear as
mud. But, as the majority in the Big G
case questionably remarked, this alone
may not be enough to engage the court’s
jurisdiction. In addition, Telkom’s case is
not against the whole of s 24I. The crisp
issue is specifically its novel interpretation of the term ‘ruling exchange rate’
and the application thereof in the context of a disastrous investment. While
the SCA’s judgment undoubtedly holds
devastating financial consequences for
Telkom, the pertinent question is if the
case transcends the narrow interests of
the litigants. Effective after 1 January
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2019, the National Treasury has introduced s 24I(4) to ameliorate the harsh
consequences borne by taxpayers in the
same position as Telkom, limiting the
potential reach of the Telkom case.
Telkom may of course mount a constitutional challenge and engage the CC’s
jurisdiction in this respect. Contrary to
Telkom’s argument, the SCA controversially held that the contra fiscum rule,
which requires fiscal legislation to be
interpreted in favour of the taxpayer in
cases of doubt, could only be activated
where s 24I revealed an irresoluble ambiguity. That is to say, an ambiguity that
could not be resolved through a purposive interpretation. Borrowing from a
ragbag of incoherent commentary and
case law on the application of the rule,
the rule is frequently invoked in tax disputes. But its origins are in legislative
supremacy and a text-based approach to
interpretation. As it did in the Marshall
case, the CC should seize the opportunity and say something about the contra
fiscum rule and its place in a constitutional dispensation.
Can we expect a burgeoning practice
of tax matters being heard by the CC 25
years after its advent? Unlikely. In most
cases, tax litigation turns on divergent
interpretations of a tax provision and its
application to a particular factual matrix.
Although the majority in the Big G case
adopted an accommodating approach to
the CC’s amplified jurisdiction, it noted
an instructive caveat that was intended
to serve as a hurdle to litigants. Likewise,
if future considerations for leave to appeal are suffused by the high threshold
of the minority, especially in the context
of the requirement of ‘general public
importance’, the scope for engaging the
court’s extended jurisdiction in tax matters will be particularly narrow.
The result: We may be left with a rich
landscape of tax judgments that is almost bereft of the CC’s scrutiny. But
does it matter? The lower courts are
generally well-equipped to adjudicate
these disputes – the proper approach
to statutory interpretation has been distilled and settled. Taxation is also not in
dire need of the transformative flair that
is often observed in CC judgments. That
being said, authoritative pronouncement
by the CC on the contra fiscum would be
a welcome addition to its short list of
tax-related judgments.
Simon Weber BCom (Law) (UP) (cum
laude) LLB (UP) (cum laude) LLM
(Wits) PG Dip Tax (UJ) is a legal practitioner at ENSafrica in Johannesburg.
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Attorney –
misappropriation of trust
money
The appropriate sanction for a spouse
in a husband and wife partnership who
delays in reporting the other spouse’s
misappropriation of funds: In Hewetson
v Law Society of the Free State 2020 (5) SA
86 (SCA), the appellant and her husband
were attorneys and directors of a company through which they practised. The appellant became aware that her husband
had misappropriated trust account money, and she reported the matter to the
provincial law society concerned. It appeared that the appellant had been away
from the practice when the alleged theft
had occurred and that her husband controlled and excluded her from the firm’s
finances. The law society proceeded to
investigate and uncovered irregular activities by the husband. It then obtained
an interdict prohibiting the appellant or
her husband from operating the firm’s
trust account, and for the appointment
of a curator. Thereafter, the law society
applied in the FSB to strike both the appellant and her husband from the attorneys’ roll. The law society was successful
in this.
In an appeal the SCA, per Nicholls JA
(Cachalia JA and Hughes AJA concurring), held that the FSB had materially

This column discusses judgments as and when they are
published in the South African Law Reports, the All South
African Law Reports and the South African Criminal Law
Reports. Readers should note that some reported judgments may have been overruled or overturned on appeal
or have an appeal pending against them: Readers should
not rely on a judgment discussed here without checking
on that possibility – Editor.

misdirected itself in finding the appellant had made certain loans to herself,
and that the SCA could, therefore, make
the decision whether the appellant
should be struck from the roll or suspended. This involved an inquiry as to
whether the facts supported suspension
or striking off, and this turned on the appellant’s honesty (or dishonesty) in her
explanation of when she became aware
of her husband’s theft.
The SCA, pointed out that though the
appellant had failed in the joint duty of
directors to keep proper books, there
was inadequate evidence to justify striking off, absent an answer to the question
of the appellant’s first knowledge of the
theft. In this regard, the SCA expressed
sympathy to a spouse who delayed reporting her partner’s wrongdoing when
the consequences extended beyond her
professional life (the appellant had instituted divorce proceedings at the time
of reporting the matter to the law society). But the SCA qualified this by holding that it would be difficult to exonerate her, had she in fact been aware of
her husband’s conduct over a period of
months or years. Given the lack of evidence about the appellant’s knowledge,
and the need to make a decision to strike
off or suspend, it would be in the interests of justice for there to be a further
hearing on the issue by the FSB, before it
made the decision.
The SCA accordingly upheld the appeal and set aside the FSB’s order insofar
as it applied to the appellant, and that
the application for striking off be referred to the Full Bench of the FSB for
determination afresh, after a hearing on
the issue. The appellant would be suspended pending this determination.
In the minority judgment, Leach JA
stated that the appellant ought to be
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struck from the roll and the appeal be
dismissed. According to Leach JA the
evidence showed that she had long been
aware that her husband was using trust
money for personal benefit, which evidence was backed up by that of an attorney employed by the firm as a professional assistant. In his view she was not a
young and inexperienced attorney ‘who
. . . possibly did not fully appreciate . . .
her duties in regard to trust funds’, and
her excuse that she entrusted administration of the funds to her husband ‘held
no water’, given the evidence: it was the
duty of every attorney in a partnership
to ensure proper administration of the
funds. This by itself justified striking
off, but other factors militated for it as
well, namely –
• her general failure to be open and
frank with the court;
• her false statement, on oath, about
when she first learned of trust account
irregularities;
• her failure to investigate employee allegations of misuse of trust moneys;
• her failure to immediately report the
debit balance of the firm’s trust account on learning of it (she had taken
a month to do so); and
• the law society’s preference for striking off.

Contract: Enforcement of
contractual terms
Role of fairness, reasonableness, good
faith and ubuntu: Beadica 231 CC and
Others v Trustees, Oregon Trust and Others 2020 (5) SA 247 (CC) clarified the
public policy grounds on which a court
may refuse to enforce contractual terms,
and the proper role of fairness, reasonableness, good faith and ubuntu in such
inquiry.

LAW REPORTS
The appellants were four close corporations (the franchisees), which owned and
operated franchises under a franchise
agreement for a 10-year period. Its members were historically disadvantaged former employees of the franchisor and they
had obtained the funding to own and operate the franchises by way of loans made
by the National Empowerment Fund (the
Fund) under a cooperation agreement between it and the franchisor, as part of a
black economic empowerment initiative.
The franchisees argued that enforcement
would be inimical to the right to equality contained in s 9(2) of the Constitution,
in that it would collapse their businesses
and lead to the failure of the black economic empowerment initiative financed
by the Fund.
The CC confirmed that Barkhuizen v
Napier 2007 (5) SA 323 (CC) remained the
leading authority in South African law on
the role of equity in contract, as part of
public policy considerations, namely that
good faith was ‘not a self-standing rule,
but an underlying value that [was] given
expression through existing rules of law’.
The CC also provided a conspectus of its
decisions post Barkhuizen, including the
much-invoked Everfresh Market (Virginia)
(Pty) Ltd v Shoprite Checkers (Pty) Ltd
2012 (1) 256 (CC), in which the majority
refused to impose an obligation to negotiate in good faith, but left the door to doing so in the future open.
However, the CC agreed with the SCA
that abstract values could not provide a
free-standing basis on which courts could
interfere in contractual relationships. Instead, they performed creative, informative and controlling functions. Courts
could not, therefore, refuse to enforce
contractual terms on the basis that the enforcement would, in their subjective view,
be unfair, unreasonable or unduly harsh.
These abstract values have not been accorded autonomous, self-standing status
as contractual requirements; their application was mediated through the rules
of contract law, including the rule that a
court may not enforce contractual terms
where the term or its enforcement would
be contrary to public policy. It was only
where a contractual term, or its enforcement, was so unfair, unreasonable or unjust that it was contrary to public policy
that a court may refuse to enforce it.
The CC also held that the enforcement
of contractual terms, which resulted in
the failure of black economic empowerment initiatives, did not necessarily offend constitutional rights substantive
equality (s 9(2) of the Constitution) and
dismissed their appeal on the basis that
they failed to demonstrate good reason
for failing to comply with the term.

Criminal law
Lawfulness of arrest and detention by
police after arrest by civilian: Mtshemla
and Another v Minister of Police and Oth-

ers 2020 (2) SACR 254 (ECM) was an appeal against the dismissal by the regional magistrate in the Mthatha Magistrate’s
Court, of the appellants’ damages claim
against the respondents for unlawful arrest and detention.
In their amended particulars of claim
the appellants referred to the third respondent as ‘Warrant Officer Qotoyi’.
They alleged that this warrant officer
and another police officer had come to
their house, where they found a motor
vehicle. The appellants admitted to possession but not to the commission of any
offence. Qotoyi and the other police officer had then told them that they were
under arrest and they were taken to the
local police station where they were detained. They spent two and a half days in
custody in unpleasant conditions. It was
only during the evidence of the second
witness for the respondents, a constable
who had taken over the matter as the
investigating officer and who had had
nothing to do with the arrest of the appellants, that it was discovered that warrant officer Qotoyi was not in fact a police official, but an employee of Netstar
Vehicle Tracking Unit.
The respondents, in their plea, alleged
that the police officers who had arrested
and detained the appellants had been
justified in doing so, and, interestingly,
accepted the onus to prove the justification for the arrest, despite the fact that
the person who carried out the arrest
was in fact a civilian. The case ultimately
argued by the respondents, however, appeared to be that the arrest was lawful
by virtue of the fact that Qotoyi was entitled to arrest under the provisions of
s 42 of the Criminal Procedure Act 51 of
1977 (the Act), which dealt with a civilian arrest.
The ECM, per Griffiths J, held that it
was abundantly clear that a reasonable
suspicion had to reside in the mind of the
peace officer at the time of the arrest of
the person concerned. Since Qotoyi was
not a police officer, he was not a peace
officer and the respondents ought to
have failed on that basis alone. The ECM
held further that even if it were to give a
vast amount of leeway in that regard and
consider whether or not Qotoyi had the
right in terms of s 42 to arrest the appellants and that, on that basis, the police officers who detained the appellants
were clothed with legality in doing so,
the respondents ought to have failed on
that score as well. Qotoyi had made no
allegation in his statement that the appellants had committed or attempted to
commit any offence in his presence, and
there was no statement to the effect that
he reasonably suspected the appellants
of having committed an offence referred
to in sch 1 of the Act. The magistrate,
therefore, ought to have found that the
respondents had not established that
the arrest itself was lawful and, that be-
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ing so, the subsequent two and a half
days’ detention was also unlawful. To
simply detain the appellants, apparently
on the say-so of a civilian who had arrested them, was not sufficient and there
had to be an interrogation of some sort
to ensure that the arrest was lawful. In
the circumstances the court considered
an award of damages of R 90 000 for
unlawful arrest and detention to be appropriate.

Electricity
The determination of electricity tariffs – the National Energy Regulator of
South Africa’s (NERSA’s) powers and
possible interim relief for Eskom: In Eskom Holdings SOC Ltd v National Energy
Regulator of South Africa 2020 (5) SA
151 (GP), Eskom sought an interim order
from the GP that would direct NERSA,
to authorise Eskom to increase its electricity prices over 2019 to 2022 by more
than what NERSA was willing to allow.
This order was to regulate matters pending Eskom’s application for the review of
NERSA’s decision to limit the increases.
The main issue between the parties
was how a government lifeline of R 23
billion for Eskom ought to be treated.
NERSA had calculated Eskom’s total allowable revenue by deducting the cash
injection from its allowable revenue. Eskom argued that this money was intended to assist it with its debt repayments
and that NERSA had, by using them to
offset a high tariff increase, treated them
as revenue in the hands of Eskom. A cash
injection should not, said Eskom, be
treated as an item that reduced its costs.
Eskom argued that it required interim
relief because it was on the edge of financial collapse. Declining it, warned
Eskom, would be catastrophic for it and
South African economy as a whole since
Eskom’s ensuing inability to repay its
debt to the government could ultimately
trigger a sovereign debt default.
NERSA’s view was that it was entitled
to independently assess and verify Eskom’s figures and projections and apply
its reasonable judgment to determine an
allowable annual revenue or any component of it. NERSA argued that if the
government cash injection had not been
taken into account, it would have meant
extra returns for Eskom. NERSA’s duty
was to balance Eskom’s interests with
those of the public.
The GP ultimately declined Eskom’s
application for interim relief. It pointed
out, however, that the process of determining electricity tariff increases was
not only a matter that involved reasonable judgment and a balancing of the
conflicting interests of Eskom and the
public. NERSA’s discretion was not openended and was subject to judicial review.
The GP, per Kollapen J, ruled that Eskom had not met the requirements for
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interim relief. Even if it were accepted
that Eskom could face financial collapse, it was not clear what the political response to an impending collapse
might be. Ultimately, the financial health
and survival of Eskom was a matter that
fell in the remit of the political sphere
of government. An appropriate tariff increase was best left to agencies with the
appropriate expertise.

Neighbour law

Public Protector
Fitness to hold office – admissibility of
adverse findings of other courts: The
current Public Protector (PP), whose competence was again under the spotlight in
Institute for Accountability in Southern
Africa v Public Protector and Others 2020
(5) SA 179 (GP), has been the subject of
several judgments. The applicant based
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Scope of duty of lateral support: The
court in Petropulos and Another v Dias
2020 (5) SA 63 (SCA) considered the
scope of the duty to maintain lateral
support between contiguous pieces of
land – in particular whether it extends
not only to land in its natural state but
also to land with buildings on it.
The entire slope on which Mr Dias’
property was situated subsided and his
property moved laterally and downwards
towards an excavation on Ms Petropulos’ property. This resulted in extensive
structural damage to Mr Dias’ property,
which he attributed to excavations undertaken by Ms Petropulos and one Mr
Venter on their respective properties. In
Mr Dias’ claim for damages against both
– based on strict liability for breach of
the duty to provide lateral support – the
trial proceeded only on separated issues.

These included whether a common-law
duty to provide lateral support to Mr
Dias’ property was owed by Ms Petropulos and Mr Venter’s properties.
The trial court held that there was: The
duty of lateral support owed not only in
respect of land but also buildings constructed on the land, but not where such
land has been ‘unreasonably loaded so
as to place a disproportionate or unreasonable burden on the neighbouring
land’. The SCA agreed with the court a
quo that the duty of lateral support was
not limited to land in its natural state
(as in English law) but extended to buildings on the land; it, however, rejected
the trial court’s qualification of this
general principle as untenable. Dismissing the appeal, the SCA concluded that
the excavations on Ms Petropulos’ property breached the duty to provide lateral support, and was linked sufficiently
closely to the harm suffered.

FFER
SPECIALctO
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this application for an order declaring
the PP unfit to hold office on five of
those judgments. The Economic Freedom
Fighters (the EFF), entered the fray on the
PP’s side as a sixth respondent, relying
on the rule in Hollington v F Hewthorn
& Co Ltd [1943] KB 587 (CA), argued
that the findings of other courts were
not admissible evidence. In Hollington
death deprived a plaintiff of his only witness in a civil claim for damages, which
led him to put in evidence the criminal
conviction of the deceased for the same
incident to establish a prima facie case
of negligence against him. The CA held
this evidence to be inadmissible and the
plaintiff’s action failed. Lord Denning
MR in Goody v Odhams Press Ltd [1966] 3
All ER 369 later called the rule a ‘strange
rule of law which says that a conviction
is no evidence of guilt, not even prima
facie evidence’. JR Spencer in ‘The ghost
of the rule in “Hollington v Hewthorn”:
Exorcist required’ (2014) 73 The Cambridge Law Journal 474 wrote the ghost
of this rule ‘required exorcism’.
In its judgment the GP, per Coppin
J, pointed out that there was academic
disagreement about the ambit of Hollington, with some arguing that it only
disallowed evidence of a previous criminal conviction in civil proceedings, while
others felt that it also excluded earlier
findings of civil courts. The GP sided
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CASE NOTE – LABOUR LAW
with the former view, ruling against the
EFF that Hollington did not apply to exclude the negative findings in the five
earlier judgments.
This, however, turned out not to be
enough for the success of the application. The GP pointed out that it was the
National Assembly’s duty to decide on
the fitness of the PP to hold office, and
that it was not for the court to prescribe
to the National Assembly what it ought
to conclude in the light of the findings of
fact made in the five earlier judgments.
The GP, therefore, refused to make the
declaratory order sought by the applicant.

Spoliation
Spoliation of an electricity supply: The
facts in Niehaus v High Meadow Grove
Body Corporate 2020 (5) SA 197 (GJ)
were that the applicant, Ms Niehaus, who
was an owner of a unit in a sectional title

scheme, fell in arrears with her levy payments, with the respondent body corporate, in response, reducing her electricity supply, citing a right to do so in the
scheme rules, and an agreement of it and
the applicant. This caused the applicant
to apply urgently for restoring of the
electricity supply.
In adjudicating the matter the GJ, per
Van der Linde J, considered when quasipossession of a right to electricity is protectable by the mandament van spolie
and the relevant authorities. It ruled that
the applicant’s right to electricity was an
incident of her possession of the immovable property, and that the mandament,
therefore, availed her. The GJ also confirmed that the mandament was available even where (as here) there was only
part-deprivation of possession.

Other cases
Apart from the cases and material dealt
with or referred to above, the material

under review also contained cases dealing with –
• claim for malicious prosecution;
• forfeiture order in terms of Prevention
of Organised Crime Act 121 of 1998;
• measure of damages for unlawful arrest and detention;
• money-laundering in contravention of
s 4 of Prevention of Organised Crime
Act 121 of 1998;
• powers and duties of prosecutor; and
• whether findings of commission of inquiry are reviewable by court of law.

Gideon Pienaar BA LLB (Stell) is a
Senior Editor, Joshua Mendelsohn
BA LLB (UCT) LLM (Cornell), Johan
Botha BA LLB (Stell) and Simon Pietersen BBusSc LLB (UCT) are editors
at Juta and Company in Cape Town.
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Retrenchments and
business restructuring
By
Tinotenda
Mparutsa

SA Airways (SOC) Ltd (In Business Rescue) and Others v National Union
of Metalworkers of SA on behalf of Members and Others
(2020) 41 ILJ 2113 (LAC)

T

he previously discussed case
of NUMSA and Another v SAA
and Others (LC) (unreported
case no J424/20, 8-5-2020)
(Van Niekerk J), discussed
by Moksha Naidoo ‘A precondition for
a business rescue practitioner issuing
s 189(3) notices’ 2020 (July) DR 41, was
taken on appeal to the Labour Appeal
Court (LAC). Therein the conundrum created by the consolidation of company law
and labour law was once again a source
of great contention between the opposing parties. The court had to consider
whether a business rescue practitioner
could embark on retrenchment proceedings under s 189 of the Labour Relations
Act 66 of 1995 (the LRA) ahead of the
publication and adoption of a business
rescue plan as contemplated in s 150 of
the Companies Act 71 of 2008 (the Act).
The decision was contingent on the interpretation of s 136(1) of the Act. Whether
the section entitles a business rescue

practitioner to retrench employees solely against the backdrop of a business
rescue plan, or if a retrenchment process
may commence in the absence thereof.

Facts
The background to this question is the
publicly displayed financial distress,
which the South African Airways (SAA)
has been exposed to, giving rise to the
need for management and supervision
of business rescue practitioners. In an effort to rescue the business, the business
rescue practitioners issued s 189(3) notices, which alerted employees that the
employer was contemplating dismissals
based on its operational requirements.
The notice called on the affected employees to consult with SAA on a predetermined list of topics, inter alia, measures to avoid the retrenchments. Section
189 of the LRA placed a deferment on
SAA from dismissing any employee for
operational reasons for a 60-day period
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in which the consultation process would
ensue.
The National Union of Metalworkers of
South Africa (NUMSA) declined to take
part in the consultation process and
lodged an application before the Labour
Court (LC). The union sought a declarator that the business rescue practitioners
issuing the s 189 notices to the employees was unlawful or alternatively unfair,
as it came before the production of a
business rescue plan as contemplated in
s 150 of the Act. Withal NUMSA called
on the notices to be withdrawn and the
consultation process halted pending the
execution of a business rescue plan. The
end of the 60-day consultation period
coincided with the day on which the application was heard. The LC ruled in favour of NUMSA.
The SAA appealed the decision of the
LC before the LAC on the grounds that
the court had incorrectly interpreted
s 136 of the Act and the effect of such

CASE NOTE – Administrative LAW
an interpretation was an imposition of
rights and obligations on the employer
and employees far beyond the scope envisaged by the LRA.

Decision
Therein, the LAC agreed with the court
a quo and held that the issuing of s 189
of the LRA retrenchment notices by the
business rescue practitioners, prior to
the formulation of a business rescue plan
contemplating such retrenchments was
premature and procedurally unfair. Thus,
it had to be withdrawn. The LAC too considered the matter in view of the constitutional right to fair labour practices, which
is effected by the LRA. In so doing, the
court followed the approach of the LC by
opting for an interpretation of s 136(1)
(b) of the Act, which sought to promote
the preservation of work security and the
overall interests of the employees during
business rescue proceedings.
The LC held, that a business rescue
plan need not be finalised nor adopted, it
found that a mere draft form of the business rescue plan was sufficient for a s 189
process to ensue. In this regard, the LAC
departed from the LC as it did not clarify
the status of completion of a business
rescue plan to invoke the commence-

By
Kgomotso
Ramotsho

T

ment of the s 189 process. It follows that
the approach adopted by the court a quo
sets precedent.
Previously, the issuing of the s 189(3)
notices was at the discretion of an employer contemplating retrenchment in
terms of s 189. Following this judgment,
the commencement of a consultation
process in business rescue proceedings
is now entrenched in a business rescue
plan, which contemplates retrenchments. The approach adopted by the
court in this regard has its consequence
in that an employer may find itself in
contravention of its s 189 obligations.
In addition, the LAC confirmed that a
business rescue practitioner may offer
voluntary severance packages to avoid
retrenchment before the business rescue
plan is published. The reason being that
such an exercise did not require the invocation of a s 189 of the LRA process.

Conclusion
The jurisprudence advanced in this case
is pertinent to the business rescue procedure in the context of retrenchments.
Business rescue practitioners may not
begin with retrenchment proceedings
prior to the adoption of a business rescue plan, which contemplates retrench-

ments. It is only then that a s 189 notice
to start consultation processes may be
issued. Hence, the period required to
initiate a retrenchment is significantly
extended. While the court sought to protect the constitutionally enshrined right
to fair labour practices, the judgment inadvertently attached dire consequences
to business rescue proceedings.
A moratorium is set on retrenchments
in a business rescue proceeding prior to
the adoption of a business rescue plan.
All the while business rescue practitioners are still expected to balance the
rights of creditors, employees and shareholders. At a time where many businesses are on the brink of insolvency, while
struggling with the effects of the COVID-19 pandemic, it is difficult to fathom
the success of most business rescue proceedings.

• See also: Monique Jefferson ‘Retrenchments during business rescue’ 2020
(October) DR 38.
Tinotenda Mparutsa LLB (UJ) is a
tutor and LLM candidate at the University of Johannesburg.
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A court has no power to
condone a failure to serve a
notice prior to the creditor’s
institution of action

Minister of Public Works v Roux Property Fund (Pty) Ltd (SCA)
(unreported case no 779/2019, 1-10-2020) (Matojane AJA
(Wallis, Mocumie, Molemela and Nicholls JJA))

he Supreme Court of Appeal
(SCA) set the order of the High
Court aside in the Minister of
Public Works matter. After it
had said that the Roux Property Fund (Pty) Ltd (respondent) did not
meet the three requirements for condonation in the matter in terms of s 3(4)(b)
of the Institution of Legal Proceedings
against Certain Organs of State Act 40 of
2002 (the Act). The SCA had to look at
whether the failure by the respondent to
have timeously given notice to the Minister of Public Works (the appellant) in
terms of s 3(2) of the Act.
On 20 July 2010, the respondent as a
lessor entered into a written lease agreement with the National Department of

Public Works (DPW), as a lessee. In terms
of the lease agreement, the DPW agreed
to lease premises from the respondent
for the South African Police Service for
nine years and 11 months commencing
on 1 November 2010 and terminating on
30 September 2020. Two addenda to the
lease agreement were subsequently entered into in December 2010 and January
2011 respectively. The first addendum on
1 December 2010 increased the area and
rent payable and the second one on 5 January 2011 altered the period of the lease
from 1 April 2011 to 28 February 2021.
The DPW did not take occupation of
the leased premises on the commencement date of 1 April 2011, or at any time
thereafter, nor did it ever pay any of the
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DPW officials who concluded the lease.
It also contended that various statutory
requirements pertaining to procurement
of goods and services for an organ of
state were not complied with. On 11
April, the respondent defaulted on its
mortgage bond repayment to Nedbank,
the bondholder and on 21 April 2011
Nedbank instituted action against the
respondent for the accelerated outstanding balance of the mortgage bond.
On 7 November 2011, Nedbank obtained a judgment against the respondent in the foreclosure action for payment
in the sum of R 248 589 308,49 plus interest. On 28 August 2014, the respondent issued and served a summons on the
appellant claiming damages arising from

the breach and repudiation. The damages claimed represented an amount in
respect of the value of the lost ownership of the property and the future benefit of the respondent being the owner
of the property at the end of the lease
without the property being encumbered
by a mortgage bond or any liability.
On 28 August 2014 the High Court
gave a notice and instituted action in respect of the respondent against the appellant, which the respondent claimed
damages in the amount of R 340 million
arising from the alleged breach by the
DPW, of a written lease agreement concluded between the respondent and the
DPW. However, the appellant contended
that the power of condonation in terms
of s 3(4) of the Act is only available in
respect of non-compliance with the provisions of s 3(2)(a) and does not extend
to non-compliance with s 3(1). The appellant further argued that the application for condonation did not satisfy the
requirements of s 3(4)(b) and that the
court in the exercise of its discretion
ought to have refused condonation due
to the delay by the respondent in bringing the application.
The SCA explained that the legal requirements for giving notice of the intention to institute proceedings before
issuing summons against an organ of
the state to recover a debt, are fully set
out in s 3 of the Act which specifies that:
‘(1) No legal proceedings for the recovery of a debt may be instituted against
an organ of state unless –
(a) the creditor has given the organ of
state in question notice in writing of his
or her or its intention to institute the legal proceedings in question; or
(b) the organ of state in question has
consented in writing to the institution of
that legal proceedings –
(i) without such notice; or
(ii) upon receipt of a notice which does
not comply with all the requirements set
out in subsection (2).
(2) A notice must –
(a) within six months from the date on
which the debt became due, be served
on the organ of state in accordance with
s 4(1); and
(b) briefly set out –
(i) the facts giving rise to the debt; and
(ii) such particulars of such debt as are
within the knowledge of the creditor’.
The SCA said in terms of s 3(4)(a) of
the Act, if an organ of state relies on
a creditor’s failure to serve a notice in
terms of subs (2)(a), the creditor may
apply to a court having jurisdiction for
condonation of such failure. Section 3(4)
(b) determines that a court may grant an
application for condonation if it is satisfied that:
‘(i) the debt has not been extinguished
by prescription;
(ii) good cause exists for the failure by
the creditor; and

(iii) the organ of state was not unreasonably prejudiced by the failure.’
The SCA added that these three requirements are conjunctive, and the
court must be satisfied that the requirements have been met before it can exercise its discretion and condone non-compliance with the Act. The SCA said the
counsel for the applicant submitted that
the power of condonation in terms of
s 3(4) is limited to failure to give timeous
notice and that a court cannot condone
the failure by the creditor to give notice.
The SCA pointed out in the Minister of
Safety and Security v De Witt 2009 (1) SA
457 (SCA) it considered and rejected this
interpretation of s 3(4) and held:
‘In Legal Aid Board Theron J concluded
that because s 3(1) is couched in peremptory terms, a court has no power to condone a failure to serve a notice prior to
the creditor’s institution of action. Her
finding that “The court does not have
the power to condone the institution
of legal proceedings in circumstances
where the provisions of s 3(1) have not
been complied with” is in my view incorrect. It fails to take into account the purpose of condonation which is to forgive
non-compliance or faulty compliance
provided that the criteria in s 3(4)(b) are
met, and does not accord with an earlier
statement in the judgment that s 3(4)(a)
“confers upon the creditor the right to
apply for condonation of the failure to
comply with provisions of s 3(1).”’
The court said the counsel submitted
that this was obiter as that case’s facts
did not require a consideration of power
to condone non-compliance with s 3(1).
Whether that is correct – and it might
well be said that this was an integral part
of the reasoning and, therefore, part of
the ratio decidendi – the SCA said it is a
fully considered view of court not lightly
departed from. The SCA pointed out that
none of the grounds for departing from
an earlier decision of the court were advanced or are present and said the counsel’s point must be rejected.
The SCA said that the respondent’s
non-compliance with s 3 in having failed
to serve notice within the six-month period provided for in s 3(2)(a) and only
having served the notice on 1 September
2014 after service of the summons may,
subject to the requirements of s 3(4)(b) being satisfied, be condoned by a court. The
SCA added that the ‘second requirement
of “good cause” involves an examination
of “all those factors which bear on the
fairness of granting the relief as between
the parties and as affecting the proper administration of justice” and may include,
depending on the circumstances, “prospects of success in the proposed action,
the reasons for the delay, the sufficiency
of the explanation offered, the bona fides
of the applicant, and any contribution by
other persons or parties to the delay and
the applicant’s responsibility therefor.”’
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The court held that good cause for the
delay is not ‘simply a mechanical matter
of cause and effect’ but involves the court
in deciding ‘whether the applicant has
produced acceptable reasons before nullifying, in whole, or at least substantially,
any culpability on his or her part which
attaches to the delay in serving the notice
timeously’, and in this process, strong
merits may mitigate fault; no merits may
render mitigation pointless.
The SCA said that in terms of s 12(1)
of the Act prescription commences running ‘as soon as the debt is due’. The
term ‘debt’ in the section is wide enough
to include any liability arising from or
owing under a contract. A debt only becomes due when the creditor acquires a
complete cause of action and prescription commences to run as soon as the
debt is due. The SCA pointed out that
the respondent had knowledge of its
damages claim long before the applicant
brought the application to have the lease
declared void ab initio.
The SCA pointed out that by 10 October 2014 when the special plea was filed
the respondent was aware that the appellant relied on non-compliance with
the provisions of s 3 of the Act. The
SCA said one would have expected it to
bring an application for condonation immediately. Instead it delayed for three
years. The SCA added that the respondent did not explain why over three years’
elapsed before it could bring the condonation application and what efforts it
took to expedite the claim. The SCA said
there is no explanation of any basis for
saying that the officials who concluded
the lease agreement were authorised to
do so and the lease agreements was valid
in law and binding on the minister.
The SCA noted that the applicant had
pointed out that the key personnel who
were involved in the negotiation and
conclusion of the lease agreement are
no longer in the employ of the applicant, and the trial was going to require
oral evidence by everyone who was involved. It mentioned that the former
acting Director-General who deposed to
the founding affidavit supporting the
appellant’s application for an order declaring the lease invalid has, after disciplinary charges were brought against
him, deposed to an unsolicited affidavit
in the same matter changing his version.
The SCA said that the applicant claimed
that if the application was granted, it
would be prejudiced in conducting the
trial without its key witnesses who had
since been dismissed from its employ.
The SCA pointed out that, an inordinate
delay of more than three and half years
between the time the respondent was
aware that it was required to bring the
condonation application and the time
that it brought the application is prejudicial to the applicant.
The SCA added that accordingly, the

CASE NOTE – PUBLIC ROADS
respondent failed to satisfy the court
that the applicant had not been unreasonably prejudiced by the failure to
serve the notice timeously. The SCA said
that because the respondent did not
meet the three requirements for condonation in terms of s 3(4)(b) no question of the court exercising a discretion
to grant condonation arose. The parties
agreed that in that event there was no

By
Craig
Harris

purpose in the matter returning to the
high court and that the order it granted
should dismiss the action.
The SCA granted the following order:
‘The appeal is upheld with costs including those attendant on the employment
of two counsel.
The order of the high court is set aside
and the following order substituted for it:
1 The application is dismissed with

costs including the costs of two counsel.
2 The plaintiff’s claim is dismissed
with costs, including the costs of two
counsel where two counsel were employed.’
Kgomotso Ramotsho Cert Journ
(Boston) Cert Photography (Vega)
is the news reporter at De Rebus.
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How far do the powers
of the homeowner’s
association stretch?

Mount Edgecombe Country Club Estate Management Association II (RF)
NPC v Singh and Others 2019 (4) SA 471 (SCA)

T

he question of how far the
scope of powers of the homeowner’s association stretch
was answered in the Mount
Edgecombe case.
The case involved questioning the extent of powers of a homeowner’s association, insofar as conduct rules relating
to speed limits and traffic penalties may
be imposed for exceeding the speed limit
imposed by the relevant homeowner’s
association.

Brief history
The respondent’s daughter was issued
with three contravention notices for exceeding the speed limit of 40km/h during October 2013, which the respondent
refused to pay the penalties, citing the
alleged unlawfulness of the conduct
rules insofar as traffic fines fell within
the scope of the National Road Traffic
Act 93 of 1996 (the Act).
The matter was on appeal from the
KwaZulu-Natal Division of the High
Court in Pietermaritzburg, where the
court found that essentially the Edgecombe Country Club Estate (the Estate)
had not taken adequate steps required
by the Act to erect signs. It was conceded
by the homeowner’s association that the
roads were public roads and, therefore,
within the confines and scope of the Act.
The Estate subsequently took the
matter to the Supreme Court of Appeal
(SCA), where the SCA overturned the
concession made by the homeowner’s
association that the road on the estate
was a public road.

In terms of the Act a ‘public road’ is
defined as ‘any road, street or thoroughfare … which is commonly used by the
public or … has a right of access’, the
court found that this must be interpreted widely (para 12).
The court then went on to apply the rationale as found in S v Rabe [1973] 2 All
SA 640 (C) and found that the roads of
the Estate were private roads. It cited factors, such as: Access control to the Estate
and safety measures, which only authorised persons could enter, not the general
public. The SCA held that the term general public could not be used to describe
the third parties who have been granted
permission by the owners to enter.
In finding that the network of roads
were private roads, it followed that the
relationship between them was purely
contractual in nature and governed by
the realm of private law.
The court held at para 20: ‘No sanction
is imposed on the third party. The third
party’s adherence to the rules is thus a
matter for the owner who invited him or
her onto the estate. It is the owner who
has to ensure that the third party complies with the conduct rules or bear the
consequence of any sanction imposed in
consequence of such non-compliance.’
Lastly, it should be noted that the SCA
did say that the position may have been
different had the homeowner’s association sought to appropriate the powers
under the Act, which it did not. It had attempted to manage the mischief sought
to be cured under the Act, by adding a
lower speed limit.
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What does this mean?
This case essentially outlined the powers
of the homeowner’s association by stating that the relationship between them
and the homeowner is governed by the
law of contract in private law.
To elaborate, when a homeowner’s association places restrictions on homeowners and the restrictions have gone
through the procedures outlined in the
rules of the homeowner’s association
memorandum of incorporation and the
restrictions are authorised by the relevant rules, and they are not contra bonos
mores, based on this decision of the SCA,
it is likely that the court will rule in the
favour of the body corporate should a
dispute arise.
Be wary of what you sign, as you will
be bound by these rules as long as you
continue to live in the Estate. You will
also be held personally liable for the misconduct of your guests.
See also:
• David Matlala ‘The law reports’ 2018
(April) DR 40;
• Tim Pearce ‘A fork in the road: Distinguishing between “public” and “private” roads’ 2018 (Aug) DR 34; and
• Kgomotso Ramotsho ‘Gated estates
can enforce speed limits within the
gated community’ 2019 (Aug) DR 29.

Craig Harris LLB (UKZN) is a candidate legal practitioner at Mason
Incorporated in Pietermaritzburg.
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CASE NOTE – CONSTITUTIONAL LAW

By
KirstenAnn
Toohey

Is the alliance between
church and state still
proving to be an
unholy one?

Ellaurie v Madrasah Taleemuddeen Islamic Institute and Another
(KZD) (unreported case no 3848/2019, 21-8-2020) (Mngadi J)

R

eligion touches the profoundest and most delicate emotions of people. It is a matter
that has to be addressed with
infinite circumspection, sensitivity and tolerance.
On 21 August 2020, Mngadi J handed
down judgment in the Ellaurie matter,
ordering that the Calls to Prayer made
by the first respondent from its property
should not be heard from the property
of the applicant.

Facts
The applicant was Chandra Giri Ellaurie (Ellaurie), the first respondent was
the Madrasah Taleemuddeen Islamic
Institute (the Madrasah) and the second
respondent was the eThekwini Municipality (the Municipality), who did not
participate in the litigation. Ellaurie applied for an order interdicting the Madrasah from emanating Calls to Prayer
that can be heard beyond the boundaries
of its property.
Ellaurie’s residence and the Madrasah’s property are approximately 20
metres apart, with another dwelling in
between. The Madrasah also owns an
unimproved second property about 200
metres away from Ellaurie’s property

and the Municipality has granted the Madrasah approval for a cluster residential
development at the second property.
Ellaurie regards ‘Islam as a false religion that discriminates against nonMuslims as non-believers’. He stated that
Islam promotes cultural racism, does
not uphold the divinity of man and lacks
commitment to truth and the pursuit
thereof. Furthermore, he avers that the
Madrasah acquired a large property and
began to develop it, contrary to the restrictions of the title deed.
According to Ellaurie, the Call to Prayer
is a foreign sound, which invades his private space. It deprives him of the enjoyment of his property and interrupts his
peace and quiet. In addition to this, he
contends that the Call to Prayer gives the
suburb a distinctly Muslim atmosphere.
In 2003, Ellaurie wrote to the Municipality complaining about the Call to
Prayer. Later that year, the Municipality
held a meeting with interested parties.
The meeting was, however, disrupted and
no further steps were taken.
In 2004, Ellaurie reported the Call to
Prayer in the area to the South African
Human Rights Commission (the SAHRC).
The SAHRC conducted mediation and
among other things, recommended that

the mosque administered by the Isipingo
Beach Muslim Association desist from using the external sound amplifier system
during the first Call to Prayer of each day.
Representing the Madrasah, Patel explained that the Madrasah does not
broadcast its Calls to Prayer and further,
that it has no intentions of using external sound amplification in the future.
The Madrasah objected to being interdicted from using the Call to Prayer on
a matter of principle as it cannot pander
to such bigotry. To do so, in Patel’s view,
would be a disservice to the founding
principles of the Constitution.

Judgment
The court held that Ellaurie’s attempt to
portray Islam as an invalid religion, which
misleads the community, as well as his attempt to have the Calls to Prayer banned,
are misguided. The right to religion can
be found in s 15 of the Constitution. This
provision guarantees freedom of religion,
however, it does not guarantee practice
or manifestations of it, and the Call to
Prayer, is a manifestation of the Islam religion. It is not Islam, itself. It should be
noted that there is no law of general application, as envisaged in s 36, which outlaws Islam. The court is not in a position
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to analyse the scriptures and make a decision on whether Islam is a false religion or
not. The court held that Ellaurie’s attempt
to have the Madrasah banned on religious
doctrinal grounds would not succeed. It
is also common cause that there are other Muslim mosques in Isipingo Beach. To
ban only the Madrasah, would be a futile
exercise.
The court further held, that Ellaurie is
entitled to enjoy the use of his residential property and others are obliged to
respect his right to the use and enjoyment thereof.
His averment that the individual designated to make the Call to Prayer stands
outside the building, in the premises of
the Madrasah, is not disputed and the
Madrasah does not deny that the Call to
Prayer is meant for the neighbourhood
of the Madrasah. Furthermore, the Madrasah does not contend that it is essential, in order to practice its religion,
that the Call to Prayer be made in such a
way that it interferes with Ellaurie’s use
and enjoyment of his private space. In
the circumstances, Ellaurie must prove
interference only.

The court held that the applicant has,
on a balance of probabilities, established
a right to the use and enjoyment of his
property, and on a preponderance of
probabilities, that the Call to Prayer interferes with his private space.
Based on this, the Madrasah was ordered to ensure that Calls to Prayer that
are made from its property, are not audible within the buildings on Ellaurie’s
property.

Conclusion
Section 15 of the Constitution guarantees freedom of religion. It does not
prevent the state from recognising or
supporting it, and the state is required
to treat religions equally. This right, together with s 36, firmly entrenches the
rights of individuals and communities to
free exercise of religion.
Section 15, read together with the
equality clause, prohibits the state from
discriminating against any particular religious group. Therefore, the freedom of
religion has a free exercise component
and an equal treatment component.
State interference with religious au-

tonomy will inevitably take the form of
anti-discrimination laws, and the balancing of rights will then take place under
s 36. However, the courts have shown
an inclination to avoid limitation clauses
and analysis where possible, and prefer,
instead, to attempt to restrict the scope
of the right.
One reason to avoid resolving freedom
of religion disputes under the limitation
clause is the difficulty of the analysis
that this requires. This difficulty is twofold, the first, being because of the difficulty in weighing considerations of faith,
against those of reason and secondly,
because of the problem that comes with
separating what aspects of an activity
are religious and protected by the Bill of
Rights, and what are circular and open to
regulation in the ordinary way.

Kirsten-Ann Toohey LLB (UFS) is an
LLM candidate at the University of
KwaZulu-Natal and a legal practitioner at Venns Attorneys in Pietermaritzburg.
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New legislation
Legislation published from
1 – 25 September 2020

Philip Stoop BCom LLM (UP) LLD
(Unisa) is an associate professor in the
department of mercantile law at Unisa.

Selected list of delegated
legislation
Allied Health Professions Act 63 of
1982
Safety Guidelines: Chiropractic and
Osteopathy: Dry Needling. BN121
GG43726/18-9-2020.
Architectural Profession Act 44 of 2000
Amendment of the Final Guideline for
Professional Fees. BN122 GG43734/259-2020.
Broad-Based Black Economic Empowerment Act 53 of 2003
Memorandum of understanding with
Companies Tribunal concerning mutual
assistance between the B-BBEE Commission and the Companies Tribunal.
GenN499 GG43702/11-9-2020.

Companies Act 71 of 2008
Companies and Intellectual Property
Commission: Submission of Annual Financial Statements using Generally Recognised Accounting Principles (GRAP) in
XBRL. GN1018 GG43734/25-9-2020.
Construction Industry Development
Board Act 38 of 2000
Construction Industry Development
Amendment Regulations, 2020 and the
Best Practice Project Assessment Scheme
(also available in isiZulu). GenN505
GG43726/18-9-2020.
Disaster Management Act 57 of 2002

• Communication
Mandating of a short code for the national emergency services (139). GenN512
GG43729/22-9-2020.

• Education
Amendment of directions regarding reopening of schools and measures to address, prevent and combat the spread of
COVID-19 in the Department of Basic Education. GenN503 GG43715/15-9-2020.
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• Employment and labour
COVID-19 temporary employee/employer relief scheme (C19 TERS) direction,
2020. GN R968 GG43693/7-9-2020.

• Environment, forestry and fisheries
Directions regarding measures to address, prevent and combat the spread of
COVID-19 relating to national environmental management permits and licences. GN970 GG43696/9-9-2020.
• General regulations
Determination of Alert Level 1 (COVID-19 lockdown) in terms of reg 3(1).
GN998 GG43719/18-9-2020 and GN999
GG43725/18-9-2020.
Amendment of regulations issued in
terms of s 27(2). GN1011 GG43727/209-2020.
• Justice and correctional services
Measures to address, prevent and combat the spread of COVID-19 in all correctional centres and remand detention facilities in South Africa. GN967
GG43688/4-9-2020.

• Social development
Directions regarding measures to prevent and combat the spread of COVID-19
under Alert Level 2: Phased return of
children to early childhood development
programmes. GN993 GG43710/11-92020.

• State of Disaster
Extension of the National State of Disaster (COVID-19) to 15 October 2020.
GN995 GG43713/14-9-2020.

• Tourism
Amendment of directions regarding
measures to address, prevent and combat the spread of COVID-19 in the tourism industry. GenN514 GG43731/23-92020.

• Transport
Amendment of directions on measures
to prevent and combat the spread of
COVID-19 in railway operations. GN950
GG43675/2-9-2020.
Amendment of directions on measures
to prevent and combat the spread of
COVID-19 in public transport services.
GN953 GG43679/2-9-2020 and GN996
GG43716/16-9-2020.
Amendment of the directions on
measures to prevent and combat the
spread of COVID-19 in air services.
GN969 GG43695/9-9-2020 and GN997
GG43717/16-9-2020.
Electricity Regulations Act 4 of 2006
Determination under the Regulations
on New Generation Capacity of the new
generation capacity needed from renewable energy sources, storage, gas and
coal to be purchased from independent
power producers. GN1015 GG43734/259-2020.
Electronic Communications Act 36 of
2005
Amendment of the Information and
Communications Technology COVID-19
National Disaster Regulations. GenN500
GG43707/11-9-2020.

National Environmental Management:
Air Quality Act 39 of 2004
Amendments to the National Greenhouse Gas Emission Reporting Regulations, 2016. GN R994 GG43712/11-92020.
National Environmental Management:
Biodiversity Act 10 of 2004
Alien and invasive species lists. GN1003
GG43726/18-9-2020.
Alien and Invasive Species Regulations.
GN R1020 GG43735/25-9-2020.
National Payment System Act 78 of
1998
Amendment of the effective date for
the Directive for Conduct within the National Payment System in respect of Domestic Card Transactions 1 of 2020. GN
R988 GG43703/11-9-2020.
National Nuclear Regulator Act 47 of
1999
Fees for nuclear authorisations. GenN516
GG43734/25-9-2020.
National Road Traffic Act 93 of 1996
Dangerous goods training bodies in
terms of the National Road Traffic Regulations, 2000. GN991 GG43708/11-92020.
National Water Act 36 of 1998
Extension of compliance period: Installation of water measuring devices for
water taken for irrigation purposes in
all water management areas (for water users who are not members of water management institutions). GN1010
GG43726/18-9-2020.
Prescribed Rate of Interest Act 55 of
1975
Prescribed rate of interest from 1
June 2020: 7,75% per annum. GN R987
GG43703/11-9-2020 (also available in
Afrikaans).
Road Accident Fund Act 56 of 1996
Adjustment of the statutory limit in respect of claims for loss of income and
loss of support: R 295 322 with effect
from 31 July 2020. BN120 GG43726/189-2020 (also available in Afrikaans).

Social Housing Act 16 of 2008
Additional restructuring zones. GN1004
GG43726/18-9-2020.
South African Police Service Act 68 of
1995
National Standard of Policing for Municipal Police Services on Uniform
Ranking Structure and Insignia. GN949
GG43672/1-9-2020.

Draft delegated legislation
• Regulations relating to the qualifica-

•

•

•

•

•

tions for the registration of environmental health practitioners in terms of
the Health Professions Act 56 of 1974
for comment. GN964 GG43686/4-92020.
Regulations defining the scope of
the profession of clinical technology
in terms of the Health Professions
Act 56 of 1974 for comment. GN963
GG43686/4-9-2020.
Draft amendment of the Civil Aviation
Regulations, 2011 in terms of the Civil
Aviation Act 13 of 2009 for comment.
GN R966 GG43687/4-9-2020.
Proposed emergency intervention in
respect of the shot-hole borer beetle in terms of the National Environmental
Management:
Biodiversity
Act 10 of 2004 for comment. GN961
GG43686/4-9-2020.
Amendment of the regulations pertaining to the National Curriculum
Statement Grades R – 12 in terms of the
South African Schools Act 84 of 1996
for comment. GN980 GG43702/11-92020.
Amendments to the regulations relating to assistance to victims in respect
of basic education in terms of the Promotion of National Unity and Reconciliation Act 34 of 1995 for comment.
GenN518 GG43740/29-9-2020.
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EMPLOYMENT LAW

Employment law
update
Nadine Mather BA LLB (cum laude) (Rhodes) is a legal practitioner at Bowmans in
Johannesburg.

Can an employer be held
liable for discrimination
perpetrated by a
customer?
In Samka v Shoprite Checkers (Pty) Ltd
and Others [2020] 9 BLLR 916 (LAC),
the employee was employed by Shoprite
Checkers (the employer) as a cashier.
During the performance of her duties, a
customer became angry and made an extremely racist remark towards her. The
employee reported the incident and was
allegedly offered no assistance from her
employer.
As a result, the employee referred a
dispute to the Commission for Conciliation, Mediation and Arbitration (CCMA)
in terms of s 60 of the Employment Equity Act 55 of 1998 (EEA) alleging that
she was unfairly discriminated against
on the basis of race. She further alleged
that the employer’s practices were racist
towards black cashiers and that she was
being harassed, victimised and bullied
by other members of staff.
Section 60 of the EEA provides that an
employer may be deemed to have contravened the EEA where it is proved that
an employee contravened the Act and
the employer failed to take the necessary steps to eliminate the alleged conduct. This section accordingly allows for
an employer to be held vicariously liable
for the discriminatory conduct of an employee.
In considering the evidence, the CCMA
found that the approach adopted by the
employer in respect of the incident was
insufficient to address the racist abuse
suffered by the employee and that this
amounted to indirect racial discrimination. The employer was accordingly
deemed to have contravened the EEA
and was ordered to pay the employee
compensation in the amount of R 75 000
(Shoprite Checkers (Pty) Ltd v Samka and
Others [2018] 9 BLLR 922 (LC)). As regards the allegation of harassment, the
CCMA found that while the employee
had been bullied by certain individuals,
there was no evidence that the reason

for the harassment was her race. The
employer took the matter on appeal to
the Labour Court (LC).
The question before the LC was
whether the employer could be held liable under the EEA for racist remarks
by a customer? On the basis of the clear
language of s 60 of the EEA, the LC held
that it could not. The EEA provides that
where an employee discriminates against
another employee, the employer may be
held liable if it does not take the necessary steps to eliminate the discriminatory conduct. This provision could not
be extended to hold an employer liable
for the conduct of a customer, which was
directed towards an employee. The LC
accordingly upheld the appeal. The employee then took the matter on appeal to
the Labour Appeal Court (LAC).
The LAC found that the EEA clearly
sets out the requirements for a claim
against an employer for unfair discrimination, one of which is that the impugned conduct must be committed by
‘an employee of the employer’. Section
60 of the EEA is thus expressly confined
to the conduct of an ‘employee’ as defined in s 1 of the EEA. The fact that the
section applies exclusively to employees
makes sense in that an employer exercises authority over an employee but none
over a customer. An employer has no
control over how a member of the public might behave in entering a store such
as Shoprite Checkers. The LAC accordingly found it difficult to understand
how an employer can be held liable to its
employees for the action of a customer
which is directed at the employee.
The LAC went on further to state that
the employee was not without a remedy.
She is entitled to institute a delictual
claim against the customer and she could
pursue an unfair discrimination claim in
terms of the Promotion of Equality and
Prevention of Unfair Discrimination Act
4 of 2000. But what the employee cannot
do is bring a case in terms of s 60 of the
EEA based exclusively on the conduct of
her employer.
Turning to the employee’s further
claim that she had been subjected to
bullying and harassment in the workplace, the LAC found that the EEA placed
a burden on the employee to show, on a
balance of probabilities, that the conduct
alleged by her was not rational, that it
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amounts to discrimination, and that the
discrimination was unfair. An allegation
of harassment cannot in itself render the
employer liable for purposes of the EEA.
The employee was unable to produce
evidence that she had been harassed on
the grounds of race or on an arbitrary
ground. There was thus no basis on
which to disturb the finding of the CCMA
and the LC in respect of the employee’s
complaints of racist practices and bullying.
The appeal was dismissed.
• Monique Jefferson ‘Employment law
update – Racial discrimination in the
workplace’ 2018 (Nov) DR 46.

Unfair discrimination on
the ground of disability
In City of Cape Town v South African
Municipal Workers Union obo Damons
[2020] 9 BLLR 875 (LAC), Mr Damons (the
employee), was employed by City of Cape
Town (the employer) as a firefighter. After serving as a firefighter for ten years,
the employee suffered an injury while
on duty, which left him disabled. Consequently, the employee was no longer
able to perform the duties of an active
firefighter in that, owing to his disability,
he could not perform the physical activities associated with the position.
The employer commenced an incapacity process with the employee, which resulted in the employee being placed in
an alternative administrative position.
Notwithstanding this, the employee retained the designation of firefighter and
was paid as such, including a standby allowance.
The employer had a City’s Fire and Rescue Advancement Policy (the Policy) in
place for the advancement of employees
actively involved with operational firefighting. In order to be advanced from
the rank of firefighter to that of senior
firefighter, the Policy required, among
other things, the successful completion
of a physical assessment. The employer
declined to promote the employee to the
rank of senior firefighter because he was
unable to complete the physical assessment as a result of his disability.
Disgruntled by this decision, the employee referred a claim to the Labour
Court (LC) on the basis that the Policy
precluded him from advancing to the

RECENT ARTICLES AND RESEARCH
position of senior firefighter and, therefore, constituted an act of unfair discrimination on the ground of disability
in terms of s 6(1) of the Employment Equity Act 55 of 1998.
Before the LC, the employer, inter alia,
argued that the employee was unable to
meet the inherent requirements of a firefighter. The LC rejected the employer’s
argument and found that the fact that
the employer, after an extensive incapacity process, had decided to continue to
employ the employee as a firefighter,
albeit in a position that did not require
active firefighting, undermined the employer’s argument. The LC held that the
way in which the employer applied the
Policy to the employee prevented him
from advancement as a result of his disability, and this conduct amounted to an
act of unfair discrimination. The employer took the judgment on appeal to the
Labour Appeal Court (LAC).
On appeal, it was clear from the evidence that the employer had relied on
the defence that the employee had been
treated as he had because an inherent re-

quirement of the job of a firefighter was
the ability to perform certain physical
activities. The LAC referred to the case of
Imatu and Another v City of Cape Town
[2005] 11 BLLR 1084 (LC) where the LC,
in dealing with the duties of a firefighter,
accepted that physical fitness was an inherent requirement of the job.
While the LC correctly accepted that
the employee had been placed in an administrative position that did not require
active firefighting, the LAC found it difficult to understand how this conclusion
could justify a finding that the employer
was guilty of unfairly discriminating
against the employee. To the extent that
there is a differentiation between the
employee and active firefighters who are
considered for promotion, this was justified both by the rational requirements
contained in the Policy and by the inherent requirements for the position of a
senior firefighter. In terms of s 6(2)(b) of
the EEA, it is not unfair discrimination to
‘distinguish, exclude or prefer any person on the basis of an inherent requirement of a job’.

q

Recent articles
and research

By
Kathleen
Kriel

Please note that the below abbreviations are to be found in italics
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the title of the journal the article
is published in. To access the article, please contact the publisher
directly. Where articles are available on an open access platform,
articles will be hyperlinked on the
De Rebus website at www.derebus.
org.za

The court further noted that the Code
of Good Practice on Employment of Persons with Disabilities provides that employers should reasonably accommodate
persons with disabilities and further,
that an employer may not retain employees who become disabled on less favourable terms and conditions than employees doing the same work. In the present
case, it was not possible for the employee to perform the same work as that of
an active firefighter. Moreover, it was not
in the public interest to have firefighters
who are not capable of dealing with the
outbreak of fires.
The LAC accordingly held that neither
the contents of the Policy, nor its application to the present case, constituted
unfair discrimination in terms of s 6(1)
of the EEA. The appeal was thus upheld.
• Monique Jefferson ‘Employment law
update – Unfair discrimination on the
basis of disability in circumstances
where the employee was reasonably
accommodated by the employer’ 2018
(Sept) DR 40.

Accessing articles from publishers
• For LexisNexis articles contact: customercare@lexisnexis.co.za for the
publication details.
• For individual journal articles pricing and orders from Juta contact
Philippa van Aardt at pvanaardt@juta.co.za.
• For journal articles not published by LexisNexis or Juta, contact the KwaZulu-Natal Law Society Library through their helpdesk at help@lawlibrary.
co.za (their terms and conditions can be viewed at www.lawlibrary.co.za).
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(2020) 17.2
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Business rescue

COVID-19 – property law

Van Eck, S and Boraine, A ‘Vonnisbespreking: Quo vadis ondernemingredding?’ (2020) 17(2) LitNet.

Mahon, D; Ogunronbi, S and Bekker, R
‘Rental remissions for advocates in the
time of COVID-19 – entitlement or impossibility?’ (2020) 33.2 Advocate 59.

Civil aviation
Mashinini, N ‘The processing of personal information using remotely piloted
aircraft systems in South Africa’ (2020)
53 DJ 140.

Constitutional law –
expropriation of land
Botha, M ‘Be informed rather than fearful’ (2020) 24.3 PLD.

Corporate social
responsibility
Munyai, PS ‘Competition law and corporate social responsibility: A review of the
special responsibility of dominant firms
in competition law’ (2020) 53 DJ 267.

COVID-19
Goosen, G ‘COVID-19 and the courts:
Justice in lockdown’ (2020) 33.2 Advocate 34.
Meiring, J ‘Interview – Justice Kate
O’Regan on being the Covid-19 Designated Judge’ (2020) 33.2 Advocate 45.
Rabkin, F ‘Law matters’ (2020) 33.2 Advocate 86.
Snyckers SC, F ‘The COVID disaster: A
miscellany of classroom points’ (2020)
33.2 Advocate 40.
Suleman, MZ ‘Fake news, conspiracy theories and the threat to our constitutional
democracy’ (2020) 33.2 Advocate 57.

COVID-19 – human rights
Lazarus, L and Friedman, N ‘COVID-19
and human rights: A preliminary assessment of legislative and regulatory responses to the Covid-19 epidemic across
11 jurisdictions – including South Africa’
(2020) 33.2 Advocate 48.

COVID-19 – insurance law
Moosa, F ‘COVID-19 business interruption claims: Café Chameleon CC v
Guardrisk Insurance Co Ltd analysed’
(2020) 35.3 ITJ.

COVID-19 – intellectual
property
Du Bois, M ‘State use provisions for patent law, and expropriations: Some comparative law guidelines for South Africa
during the COVID-19 crisis and beyond’
(2020) 23 PER.

COVID-19 – legal practice
Annandale SC, A ‘Best practice and advocacy skills for remote hearings’ (2020)
33.2 Advocate 67.
Watt-Pringle SC, C ‘Practice in the time
of COVID-19’ (2020) 33.2 Advocate 3.

Delictual law
Mukheibir, A and van As, H ‘Deliktuele
aanspreeklikheid van plaaslike owerhede vir die versuim om infrastruktuur
te onderhou’ (2020) 17(3) LitNet.
Wessels, AB ‘Establishing legal certainty in novel pure economic loss cases’
(2020) 83.3 THRHR 318.
Zitzke, E ‘Vonnisbespreking: Grondwetlike skadevergoeding as “nominale” en
“verswaarde” skadevergoeding in dringende aansoeke’ (2020) 17(2) LitNet.

Education law
Smit, MH ‘School choice and school
funding reform in South Africa’ (2020)
83.3 THRHR 358.

Estate planning, wills and
trusts
Lourens, P and Strampe, A ‘Wills to be
signed and witnessed using audio-visual
links – time to amend the Wills Act 7 of
1953’ (2020) 35.3 ITJ.

Gender-based violence
Ntlama, N ‘Gender-based violence ignites the re-emergence of public opinion on the exercise of judicial authority’
(2020) 53 DJ 286.

Human rights law
Agbor, AA ‘70 Years after the UDHR: A
provocative reflection shaped by African
experiences’ (2020) 23 PER.
Dube, F and Agbor, AA ‘The Universal
Declaration of Human Rights at 70: African perspectives on progress and prospects’ (2020) 23 PER.
Gobbelaar-Du Plessis, I ‘The right of
persons with intellectual disabilities to
political participation: The legal capacity
to vote – Zsolt Bujdosó v Hungary Communication No 4/2011 (Committee on
the Rights of Persons with Disabilities)
(UN DocCRPD/C/D/4/2011)’ (2020) 83.3
THRHR 455.
Robbertze, G and Muller, G ‘Conceptualising the home in law and gender’ (2020)
53 DJ 332.

Insolvency law
De Dios, CR ‘Immovable property transactions: Are we reading s 34 of the Insolvency Act correctly?’ (2020) 24.3 PLD.
Roestoff, M ‘Effect of sequestration on
the property of the solvent spouse: Section 21 of the Insolvency Act – Davies v
Van Den Heever NO (16865/2017) [2019]
ZAGPJHC 59 (1 March 2019)’ (2020) 83.3
THRHR 430.
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International
constitutional law
‘Nyane, H ‘Re-visiting the powers of the
King under the Constitution of Lesotho:
Does he still have any discretion?’ (2020)
53 DJ 159.

International human rights
law
Dube, F ‘Neither adopted nor borrowed:
A critique of the conception of the South
African Bill of Rights’ (2020) 23 PER.
Kajiru, I and Nyimbi, I ‘The impact of
myths, superstition and harmful cultural
beliefs against Albinism in Tanzania: A
human rights perspective’ (2020) 23 PER.
Nanima, RD ‘Evaluating the jurisprudence of the African Commission on
evidence obtained through human rights
violations’ (2020) 53 DJ 307.

International trade and
commerce
Vinti, C ‘Regulation 22 of the Amended
Tariff Investigations Regulations and the
right to “procedural fairness”’ (2020) 53
DJ 212.

Labour law
Botha, MM and Fourie, E ‘Majoritarianism, consultation, fairness and dismissal: Are the courts confusing these principles?’ (2020) 83.3 THRHR 383.
Huysamen, E ‘Discussing the fundamental principles inherent to effective systems of caregiving leave’ (2020) 53 DJ
229.
Newaj, K ‘Defining fairness in dismissals of unauthorised foreign nationals’
(2020) 23 PER.

Legal education
Gravett, W ‘The influence of technology
on the learning styles of millennial law
students’ (2020) 83.3 THRHR 342.
Greenbaum, L ‘Access to justice for all:
A reality or unfulfilled expectations?’
(2020) 53 DJ 248.

Legal practice
Moultrie, R ‘Sedley J’s laws of documents – abrogated by disuse’ (2020) 33.2
Advocate 63.
Seegobin, R ‘Gandhi the lawyer’ (2020)
33.2 Advocate 72.

Mandament van spolie
Van Dyk, FR ‘The interlocutory or final effect of court orders: The mandament van spolie as a point of departure
– Metchem Steelpoort CC v Eskom Holdings SOC Ltd (22375/2019) [2019] ZAGPJHC 277 (13 August 2019)’ (2020) 83.3
THRHR 444.

Matrimonial law
Botha, M ‘In community of property

OPINION – LEGAL OPINION
case study for examination preparation’
(2020) 35.3 ITJ.

formation Act, 2013 – important update’
(2020) 35.3 ITJ.

Matrimonial property law

Road Accident Fund

Sonnekus, JC ‘Vereistes vir ’n suksesvolle beroep op die beskerming vervat in
artikel 15(9)(a) en 15(9)(b) van die Wet op
Huweliksgoedere 88 van 1984 herbekyk
met die oog op kondikering’ (2020) 83.3
THRHR 401.

Kehrhahn, FHH ‘RS v Road Accident
Fund (49899/17) [2020] ZAGPPHC (21
January 2020)’ (2020) 53 DJ 188.

Municipal law
Raboshakga, N and Fuo, O ‘Appropriate
internal appeal mechanisms for approval of building plans: Exploring the gaps
left by the Constitutional Court’ (2020)
23 PER.

Protection of personal
information

I

Pienaar, GJ and Horn, JG ‘The development, nature and enforcement of third
generation sectional title rules’ (2020)
83.3 THRHR 299.

Socio-economic rights
Nkrumah, B ‘“We’ll fight this little struggle”: Alleviating hunger in South Africa’
(2020) 53 DJ 194.

Tax law

Botha, M ‘POPIA for property practitioners: Contracts and marketing (part 1)’
(2020) 24.3 PLD.
De la Harpe, L ‘Protection of Personal In-

By
Saadia
Gani

Sectional titles

Swanepoel, M ‘Tax and estate duty consequences of offshore investing’ (2020)
35.3 ITJ.
Van Zyl, SP ‘Mama mia! Here we go again
– another interpretational dilemma in re-

spect of “received by” and “accrued to”
for purposes of s 1 of the Income Tax
Act 58 of 1962 – ABC Proprietary Limited v CSARS (ITC 24510 CPT) (17 April
2019)’ (2020) 83.3 THRHR 418.
Wiesener, M ‘Understatement penalty in
terms of the Tax Administration Act – a
critical analysis of the interpretation of
a bona fide inadvertent error’ (2020) 53
DJ 176.

Trust law
De la Harpe, L ‘Contracting with a trust:
The importance of resolutions (Part 2)’
(2020) 35.3 ITJ.

Universal partnerships
Hager, L ‘The dissolution of universal
partnerships in South African law: Lessons to be learnt from Botswana, Zimbabwe and Namibia’ (2020) 53 DJ 123.
Kathleen Kriel BTech (Journ) is the
Production Editor at De Rebus.
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The South African drama:
Where Shakespeare and
Disney collide

n her 1983 essay, ‘Living in the Interregnum’, Nadine Gordimer quotes
Antonio Gramsci: ‘The old is dying,
and the new cannot be born; in this
interregnum there arises a great diversity of morbid symptoms’ (www.nybooks.com, accessed 2-10-2020).
Caught in the midst of these morbid
symptoms, South Africa (SA) finds itself
in a post-colonial malaise. Using the setting of William Shakespeare’s Hamlet
would perhaps lament that ‘something is
rotten in the state of [South Africa]’. The
Ghost of the African spirit lingers restless … .
‘To be, or not to be, that is the question’ whether it is wise to shake off the
shackles of our colonial past and embrace a truly African spirit and personality or whether we should hold on to our
colonial legacy’s and build our nations
on an inherited mind set? That is the
South African existential dilemma.
As a result of this dilemma, the South
African psyche is beset with restlessness
at all its levels.
On the jurisprudential level, we find
the voices of the constitutional optimists who seek to justify the death of
the African king and see the new heir
– the Constitution, as the vindicator of

a new era filled with possibilities. The
constitutional sceptics smell the rotten
odour and abolitionists seek to avenge
the death of the African king, by placing its rightful heir on the throne. Then
there’s the constitutional abolitionists
who see the Constitution as still continuing a post-colonial project, which will
continue to perpetuate our inequalities
and the fractures in our society rather
than cement them.
On the executive level, we have a
government that refuses to embrace
the simple solution of empowering the
masses as its number one priority. Corruption and greed defy the logic of the
‘caring and sharing’ ethos of ubuntu.
Like a hungry lion, it devours its prey
(the nation’s wealth and resources) without any qualms but to satiate its appetite. The latest unravelling of corruption of COVID-19 funds shows just how
primitive the landscape has become. We
are not in the land of The Lion King’s Mufasa. Simba has been banished and Scar
and his hyena’s rule the wasteland that
has now become our SA.
On the legislative level, we have laws
that still need to be transformed and
adapted to reflect our African ethos
and commitment to social justice. Even
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the COVID-19 emergency regulations in
their eagerness to protect ‘us’ seemed to
ignore the plight of its poorest and most
vulnerable citizens as it imposed a lockdown, which was impossible to enforce
in the squatter camps and townships
where most of the South African people
reside. In Peddie in the Eastern Cape,
children are eating wild plants to survive, as the COVID-19 pandemic and the
lockdown take their toll. The number of
households going hungry has doubled,
according to new research (Justin Brown
‘COVID-19 lockdown: Children eat wild
plants to survive as hunger explodes’
www.iol.co.za, accessed 2-10-2020). The
rainbow is fading and the wasteland is
now emerging.
This contested terrain lies fertile for
the emergence or re-birth of a fresh
discourse at all levels on an alternative
model with a renewed vision. A new
birth of an era of clarity and resolve set
on a path of genuine decolonisation, not
one that is artificial, overshadowed, and
even controlled by the post-Apartheid
colonialist agenda.
Our academics called ‘constitutional
sceptics’ have been concerned about the
post-Apartheid ideal and to what extent
the current transformative constitution-
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alism is contributing to the lives of ordinary citizens in South Africa? (Karin van
Marle ‘The spectacle of post-apartheid
constitutionalism’ (2007) 16(2) Griffith Law Review 411 at 413). Some have
wondered if post-Apartheid constitutionalism and human rights discourse is
actually a continuation of violence and
exclusion (van Marle (op cit) at 414).
Some academics have lamented
whether there has been a colonial reannexation because a liberalist philosophy rather than an African philosophy
has been placed at the heart of a new
constitution (Martin Chanock The Making of South African Legal Culture 1902
– 1936: Fear, Favour and Prejudice (Cambridge University Press 2001) at 515). As
a result of this colonial re-annexation,
they have predicted much instability in
the legal future of the country. We see
evidence of this instability continuing to
unfold under the new dispensation.
The question of whether the postApartheid order is one that can be said
to be decolonised? (MB Ramose ‘In Memoriam: Sovereignty and the “new”
South Africa’ (2007) 16(2) Griffith Law
Review 310.) The truth is that colonisation persists in the very structures of
society, as well the cultural imperialism
that continues to dominate the South African landscape.
As part of the process, Professor Ramose (op cit) calls for reinstating ubuntu

as the ‘central epistemology and ontology of the Bantu speaking peoples of
Southern Africa’ (Stewart Motha ‘Archiving colonial sovereignty: From ubuntu to
a jurisprudence of sacrifice’ (2009) 24(2)
SA Public Law 297 at 301) so that the
seeds of decolonisation can be planted
and bear fruit in the minds of intellectuals, judges and academics and be transported in the hearts of the politicians,
economists and the masses of South
Africa so that a truly decolonised South
Africa can be reborn.
Current events in the form of the recent Azaan (call to prayer) judgment
in Ellaurie v Madrasah Taleemuddeen
Islamic Institute and Another (KZD) (unreported case no 3848/2019, 21-8-2020)
(Mngadi J), presented a momentous opportunity to infuse neighbour law with
the spirit of ubuntu and give a postApartheid, post-colonial and indigenous
interpretation to this important area of
property law. Instead Mngadi J embraced
a ‘“Christian, Kantian, and Millsian” respect for the individual’ in favour of an
‘“indigenous communitarian” one’ (Motha (op cit)). Mngadi J chose to impose
on a restrictive view on the South African society that is almost reminiscent of
the Apartheid mentality in its design and
encourages intolerance, selfishness and
arrogance.
This can also be clearly seen in the current mindset of the City of Cape Town’s

policy towards the homeless and their
stance on eviction. In the latest proposed amendments to the by-laws on the
streets, public spaces and prevention of
noise nuisances (in terms of s 17 of the
Local Government: Municipal Systems
Act 32 of 2000) poverty is criminalised
in favour of maintaining the status quo
for a few privileged individuals and discrimination on the basis of poverty is
endorsed.
On a societal level the recent Clicks
saga has shown that these structures
are deeply embedded in the unconscious
bias that has emerged unwittingly by a
Black empowered entity. The Economic
Freedom Fighter’s (EFF’s) outrage is justified, but over the top and its violence
and mayhem reflects the nature of the
Shakespearian and Disney drama at play.
The question is: Will Simba return to
claim his rightful throne and will the
King’s death in both the Shakespearian
and Disney set be vindicated?
The irony of this article is that it uses
western symbols to portray an African
saga and that is the crises we face in the
first place – a vicious cycle it seems.

Saadia Gani BA (Hons) LLB (Wits) is a
legal practitioner at FG Attorneys and
Conveyancers in Pretoria.
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PPE contracts, ethics,
morality and the law
By
Richardt
Ramashia

T

he popular Latin maxim fiat
justitia, ruat caelum guides
lawyers to an understanding
that we should endeavour to
see justice being done, even
if it means that the heavens must fall.
The pursuit for justice is not always
an easy path, because, at times, what is
just is not necessarily popular with all
sections of society or with a particular
interest group. This is often on account
of strongly held moral convictions and
ethical considerations.
The recent scandalous allegations relating to the procurement of personal
protective equipment (PPE) in response
to the COVID-19 pandemic, has revived
the debate about the relationship between ethics, morality and the law (Lulama Matya ‘Parliament to debate scandals

around COVID-19 related tenders’ (www.
sabcnews.com, accesses 13-10-2020)). It
has been reported that millions of Rands
in PPE tenders have been awarded to
companies and individuals with relationships to provincial and national political
figures.
This article does not concern itself
with the alleged criminality, which is
now a subject of investigation by multiples sections of law enforcement agencies, but the commotion resulting from
allegations that these PPE tenders have
also benefitted friends and relatives of
some political leaders.
In his own words, President Cyril
Ramaphosa has said that ‘while not all
business between the state and the
family members or friends of politicians was corrupt, it undermined public
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confidence and created a perception of
nepotism and abuse’ (Lizeka Thandwa
‘Politicians’ friends, family doing business with the state undermines public
confidence – Ramaphosa’ (www.news24.
com, accessed 13-10-2020)). The question for legal practitioners would be as
to whether these family members and
friends of politicians should be elbowed
out of business with the state, merely
because some people they know or are
related to, are in the business of politics?
Would such an expectation pass the test
of legal fairness?
Section 217(1) of the Constitution provides that: ‘When an organ of state in
the national, provincial or local sphere
of government, or any other institution
identified in national legislation, contracts for goods or services, it must do
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so in accordance with a system which is
fair, equitable, transparent, competitive
and cost-effective’ (my italics). Section
217(1) elevates five fundamental principles, namely –
• fairness;
• equity;
• transparency;
• competitiveness; and
• cost-effectiveness.
These principles have pillared the
foundation of the Public Finance Management Act 1 of 1999 and the Local
Government: Municipal Finance Management Act 56 of 2003.
The question now becomes, should we
add ethics and morality to the principles
above? Knowing the difference and the
relationship between ethics, morality
and legal principles is of vital significance, particularly because of the thin
lines between the three. Many times, it
happens that an action or conduct conflicts with personal ethics or moral values, but such an action or conduct does
not necessarily violate the law.
Much of the brouhaha about the PPE
procurement has been that companies
associated with family members, relatives and friends of political leaders have
benefitted.
An individual seated alone may consider it to be inappropriate for them
to do business with government under particular circumstances, as Andile
Ramaphosa, the son of our sitting President, echoes:
‘We respect my father’s position as
president of this country and as a family, we spoke a long time ago about PPEs,
how do we need to govern ourselves?
Not getting involved in government contracts, and just being reasonable, despite
there being no rulebook’ (Barbara Friedman ‘No business with government if

family involved in government – Andile
Ramaphosa’) (www.capetalk.co.za, accessed 13-10-2020)). This is a classic
case of an ethical consideration. Ethics
are concerned with an individual and his
appreciation of wrong and right.
Andile Ramaphosa continued: ‘It is
unreasonable to be doing business with
government when members of your family are involved with government’.
The concept of family and relative
combined becomes very broad, it would
include a father, mother, children, siblings, uncle, aunt, nephew, cousin, mother-in-law, father-in-law, brother-in-law,
sister-in-law, stepfather, stepchildren,
half-brother or half-sister. The list becomes even broader with the addition of
friends.
While it may be ethically sound and
morally correct for a person with connections to political leadership to adopt
a posture that says ‘I will not do business
with government’, the question for the
law arises as to whether such a posture
should legally be enforced?
In his response to the outrage emanating from revelations that PPE tenders
benefitted wives, children, relatives and
friends of some political leaders, African
National Congress Secretary-General,
Ace Magashule, said nothing in law stops
relatives and friends of political leaders from doing business with government (Marianne Merten ‘Ace Magashule
claims nothing in law stops politicians’
families from doing business with government: Not so fast, SG’ (www.dailymaverick.co.za, accessed 13-10-2020)).
Mr Magashule is correct; there is no law
that bans relatives and friends of political leaders from doing business with
government. It is not even a lacuna that
such a law does not exist.
In the Bill of Rights, s 22 states that:

‘Every citizen has the right to choose
their trade, occupation or profession
freely’. Of course the general limitation
prevails even in this case, while the internal limitation states that the practice
of such a trade, occupation or profession
may be regulated by the law.
Currently, the limitations above are
found in the Executive Members’ Ethics Act 82 of 1998, the Public Finance
Management Act and the Local Government: Municipal Systems Act 32 of 2000.
The Executive Members’ Ethics Act directs that members of Cabinet, including Members of Provincial Executives
must at all time ‘act in good faith and
in the best interest of good governance’.
The Public Finance Management Act has
banned public servants from doing business with the state. The Municipal Systems Act requires that councillors disclose their financial interests and those
of their spouses, close family members
and business partners, councillors are
also banned from benefitting from doing business with their municipalities. It
is trite that public officials may not appoint or advocate for the appointment of
companies or entities in which they are
serving, have interest in or are connected
to individuals related to them, either as
family or friends.
These restrictions are rational, reasonable and in line with the spirit of the
general limitation clause. What cannot
be rational and reasonable, however, is
to impose such restrictions on people
who are neither public representatives
nor public servants.

Richardt Ramashia LLB (UL) LLM Corporate Law (UNISA) is an advocate in
Polokwane.
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Hard work, low pay: A need for a
prescribed minimum wage for
candidate legal practitioners

By
Mashudu
Mulaudzi

R

ecently, the Legal Practice
Council (LPC) has amended
the Legal Practice Act 28 of
2014 (LPA) rules providing
that it is now a misconduct
for a law firm to require prospective candidate legal practitioners to be in possession of their own vehicles (GenN375
GG43514/10-7-2020). Albeit, a progressive development, candidate legal prac-

titioners are still faced with different
challenges in the legal profession. These
challenges include, among other things,
minimal remuneration, lack of gender
and race representability and limited
exposure to legal procedures (Clement
Marumoagae ‘Driver’s licence: A barrier
preventing entry into the attorneys’ profession’ 2017 (Nov) DR 42).
Every year, South African universities
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produce a large number of LLB graduates. Some of these graduates are absorbed into large law firms earning high
salaries, others are absorbed into small
law firms earning low salaries, and many
other graduates are unable to obtain
practical vocational training (PVT). Usually, candidate legal practitioners that
are employed by small law firms are
offered minimal remuneration. Small
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law firms may remunerate candidate
legal practitioners as little as R 2 000
per month. Large firms usually recruit
white LLB graduates and small firms recruit black LLB graduates. This deepens
Apartheid spatial economic patterns.
Candidate legal practitioners earning a
minimal remuneration may struggle to
sustain themselves during their vocational training period. This results in a
negative impact on their PVT, thus some
candidate legal practitioners are unable
to complete their training.
In 2019 the National Minimum Wage
Act 9 of 2018 commenced, setting a national minimum wage. However, many
candidate legal practitioners are still
earning a lower income than the set national minimum wage. In this article, I
argue that law firms, particularly small
law firms, must take the National Minimum Wage Act into consideration when
employing candidate legal practitioners
into their law firms.

Minimal remuneration
The LPA gives a law firm the liberty to
determine how much a candidate legal
practitioner may earn. Some candidate
legal practitioners may feel ‘exploited’ as
they may receive very low remuneration.
Section 27(1) – (2) of the LPA provides
that –
‘(1) The Council must in the rules, determine the minimum conditions and
procedures for the registration and
administration of practical vocational
training.
(2) The rules contemplated in subsection (1) must regulate the payment of
remuneration, allowances or stipends to
all candidate legal practitioners, including the minimum amount payable.’
The remuneration a candidate legal
practitioner receives may depend on the
size of the law firm. A large law firm usually has more than one office location,
or over 50 employees, middle-sized law
firms usually consist of between 11 to 49
employees and a small law firm consist
of ten or less employees. Candidate legal
practitioners at large law firms, generally
receive a higher remuneration compared
to those at smaller law firms. Large law
firms are able to offer higher salaries,
as they have existing clients and large
volumes of work, which result in writing higher fees (Emmie de Kock ‘Large
law firms v small law firms’ 2018 (Jan/

Feb) DR 20). Small and medium-sized
law firms generally offer lower salaries,
however, candidate legal practitioners
are more likely to get exposure to different types of matters and clients (De
Kock (op cit)). Small law firms may face
more financial difficulties as compared
to large law firms thus resulting in candidate legal practitioners receiving low
salaries. There is a huge gap in salaries
received by candidate legal practitioners
in a large law firm compared to those in
a small law firm. In some cases, candidate legal practitioners are made to do
the maximum work and do not even receive a fraction of the pay for the work
they do.
Candidate legal practitioners usually
have no option but to accept the minimal
remuneration that they are offered. With
a larger number of LLB graduates being
produced, those that are able to find
PVT, usually find themselves receiving
low salaries. While many candidate legal practitioners are barely surviving on
the low salaries, some are still expected
to pay their own practical legal training
(PLT) costs. This puts many candidate legal practitioners at a disadvantage.

National Minimum Wage
Act
The National Minimum Wage Act came
into effect in 2019. Schedule 1(1) – (2)
(a) – (d) of the National Minimum Wage
Act provides that the national minimum
wage stands at R 20,76 for each ordinary
hour worked with, inter alia, the following exceptions –
• farm and forestry workers are entitled
to a minimum wage of R 18,68 per ordinary hour worked;
• domestic workers are entitled to a
minimum wage of R 15,57 per ordinary hour worked; and
• workers employed pursuant to an expanded public works programme are
entitled to a minimum wage of R 11,42
per ordinary hour worked.
When applying the national minimum
wage of R 20 per hour, a person will earn
a general monthly minimum wage of
R 3 500, if one works for 40 hours a
week, and R 3 900, if one works 45 hours
a week.
The reality at present is that candidate
legal practitioners from small law firms
earn less than R 3 500 per month. Ac-

cording to s 2 of the National Minimum
Wage Act, ‘the purpose of this Act is to
advance economic development and social justice by –
(a) improving the wages of lowest paid
workers;
(b) protecting workers from unreasonably low wages;
(c) preserving the value of the national
minimum wage;
(d) promoting collective bargaining;
and
(e) supporting economic policy.’
This is true notwithstanding the reality that many candidate legal practitioners continue to get unreasonably low
wages.

Conclusion
There is a vast difference in salaries
earned between large law firms and
small law firms. While small law firms
may face more financial challenges compared to big law firms there needs to
be a minimum salary set for candidate
legal practitioners. The national minimum wage stands at R 3 500, however,
there are candidate legal practitioners
earning R 2 000, which is well below
the minimum wage. The issue of low
wages may be seen as a disadvantage to
many candidate legal practitioners, and
prejudices persons from disadvantage
backgrounds. Most candidate legal practitioners may be inclined to feel disadvantaged by the salary they receive.
The LPC’s provincial councils need to
intervene in setting a minimum wage for
candidate legal practitioners to avoid
them from being disadvantaged. There
must be a balance, which will be able
to accommodate small firms without
crippling them financially. The national
minimum wage must also be applicable
to candidate legal practitioners. Furthermore, candidate legal practitioners
must receive medical aid, payment for
PLTs and paid leave days. Candidate legal practitioners must be given fair and
proper salaries in return for their work.

Mashudu Monica Mulaudzi BA LLB
(Wits) is a candidate legal practitioner
at Noko Ramaboya Attorneys Inc in
Pretoria.

Join the Law Society of South Africa’s Legal Education and
Development Department for a two-day course in

WRITING FOR LITIGATION
Midrand: 19 and 20 November 2020 • Duration: 8:30 – 16:00
Visit www.LSSALEAD.org.za for more information.

DE REBUS – NOVEMBER 2020
- 48 -

q

YOUR LEGACY CAN
CHANGE LIVES...
Many people would love to support a
worthy cause, but may not have the
disposable income to do so at this time in
their lives.
When you are drafting your will, first take
care of your loved ones, then please
consider leaving a gift to SA Guide-Dogs
Association for the Blind. A charitable legacy
is exempt from Estate Duty.
Your legacy will give the gift of Mobility,
Companionship and Independence.
For more information, please contact
Pieter van Niekerk
PieterV@guidedog.org.za or
011 705 3512

To find out more about the exclusive benefits of
our Phoenix Club available to 55+ year olds,
contact Pieter

@SAGuide_Dogs

SA Guide-Dogs

@sa_guide_dogs

Johannesburg - Tel: 011 705 3512 Western Cape -Tel: 021 674 7395 Kwa-Zulu Natal - Tel: 082 875 6244
E-mail: info@guidedog.org.za

Classified advertisements
and professional notices

Rates for classified advertisements:
A special tariff rate applies to practising
attorneys and candidate attorneys.

Index

2020 rates (including VAT):
Size		
Special
tariff
1p		 R 11 219
1/2 p		
R 5 612
1/4 p		
R 2 818
1/8 p
R 1 407

Page

Vacancies...................................1
For sale/wanted to purchase......1
To let/share................................1
Services offered.........................1
Smalls........................................3
• Vist the De Rebus website to view
the legal careers CV portal.

All other SA
advertisers
R 16 104
R 8 048
R 4 038
R 2 018

Small advertisements (including VAT):
		
Attorneys Other
1–30 words
R 567
R 827
every 10 words
thereafter		
R 190
R 286
Service charge for code numbers is R 190.

Vacancies

Closing date for online classified PDF advertisements is the second last Wednesday of the
month preceding the month of publication.
Advertisements and replies to code numbers
should be addressed to: The Editor, De Rebus,
PO Box 36626, Menlo Park 0102.
Tel: (012) 366 8800 • Fax: (012) 362 0969.
Docex 82, Pretoria.
E-mail: classifieds@derebus.org.za
Account inquiries: David Madonsela
E-mail: david@lssa.org.za

To let/share

LAW CHAMBERS TO SHARE
– Polokwane –

Requires the services of a JUNIOR CONVEYANCER
to commence employment as soon as possible.
Requirements:
• Valid driver's licence and own transport.
Send your CV by e-mail to: marlene@nilandpretorius.co.za
adriaan@nilandpretorius.co.za
Or e-mail:
(015) 291 1974
Telephone:
Closing date: 13 November 2020
If you have not heard from us by 30 November 2020 you have
to accept that your application was not successful.

Norwood, Johannesburg

Facilities include reception, Wi-Fi, messenger,
boardroom, library, docex and secure on-site
parking. Virtual office also available.

Contact Margot Howells at
(011) 483 1527 or 081 064 4643.
Services offered

Moodie & Robertson requires:
• the services of an admitted Attorney with at least two years’
post-admission experience in a busy foreclosure practice at its office
based in Rivonia.
Remuneration negotiable based on experience.
E-mail your CV and supporting documentation to
selwyn@moodierobertson.co.za
• the services of an admitted Attorney with at least two years’
post-admission experience at its office based in Braamfontein to manage
a busy debt collection department. Applicants must have sound IT skills
and be prepared to manage the department on a hands on basis.
Remuneration negotiable based on experience.
E-mail your CV and supporting documentation to
donald.arthur@moodierobertson.co.za

For sale/wanted to purchase

Pretoria Correspondent

WANTED
LEGAL PRACTICE FOR SALE
We are looking to purchase a personal injury/
Road Accident Fund practice.
Countrywide (or taking over your personal injury matters).
Contact Dave Campbell at 082 708 8827 or
e-mail: dave@campbellattorneys.co.za
Supplement to De Rebus, November 2020

High Court and magistrate’s court litigation.
Negotiable tariff structure.
Reliable and efficient service and assistance.
Jurisdiction in Pretoria Central, Pretoria North, Temba,
Soshanguve, Atteridgeville, Mamelodi and Ga-Rankuwa.
Tel: (012) 548 9582 • Fax: (012) 548 1538
E-mail: carin@rainc.co.za • Docex 2, Menlyn
1

TALITA DA COSTA
CLINICAL PSYCHOLOGIST

		

	

WITH A SPECIAL INTEREST IN
NEUROPSYCHOLOGY
Expert testimony and medico-legal
assessments in:
Personal injury, RAF and insurance claims.
Tel: (011) 615 5144 • Cell: 073 015 1600
E-mail: officedacosta@gmail.com

LAND CLAIMS COURT
Correspondent
We are based in Bryanston, Johannesburg only 2.7 km
from the LCC with over 10 years’ experience in
LCC related matters.
Zahne Barkhuizen: (011) 463 1214 • Cell: 084 661 3089
• E-mail: zahne@law.co.za
Avril Pagel: Cell: 082 606 0441 • E-mail: pagel@law.co.za
2

Supplement to De Rebus, November 2020

ITALIAN LAWYERS
PROPERTY CONSULTANTS, VALUERS
& TOWN PLANNERS

For assistance on Italian law (litigation, commercial, company,
successions, citizenship and non-contentious matters), contact

Anthony V. Elisio

Why you should use Rode & Associates
as your property valuation firm
C

M

With so many (alleged) shenanigans in the listed property
sector, you should consider using a valuation firm that has the
highest credibility in the industry.

Y

CM

MY

CY

CMY

K

South African attorney and member of the Italian Bar,
who frequently visits colleagues and clients in South Africa.
Rome office
Via Aureliana 53
00187 Rome, Italy

Milan office
Galleria del Corso 1
20122 Milan, Italy

Tel:
0039 06 8746 2843
Fax: 0039 06 4200 0261
Mobile: 0039 348 514 2937
E-mail: avelisio@tin.it

Tel:
Fax:
Skype:
E-mail:

0039 02 7642 1200
0039 02 7602 5773
Anthony V. Elisio
a.elisio@alice.it

Rode is one of South Africa's large independent property
valuation firms and has been the annual overall top performer
in the pmr.africa awards since 2016. For more info on these
awards, visit our website at: www.rode.co.za.
Our credibility has been built over 32 years and is partially based
on rigorous research. After all, we are also property economists of
note and town planners and publishers of the esteemed
Rode Reports – used by banks as a ‘bible’. All our valuers have
post-graduate degrees.
Contact our head of valuations, Marlene Tighy BSc (Wits) Hons (OR)
(RAU), MBL (UNISA), Pr Sci Nat, by email at mtighy@rode.co.za or tel.
086122 44 88.

sMALLS
To let/share
Two fully furnished and serviced offices with services and facilities
available (such as reception services, fibre access, boardroom use etcetera), depending on requirements, approximately 49m2, with two underground parking bays. Available immediately. Contact Neil Harty (admin@harty.law/(011) 884 0792) for further details. R 11 000 per month
(excuding VAT). Deposit required.
Services offered
CERTIFIED FORENSIC DOCUMENT EXAMINER and HANDWRITING EXPERT CAPE TOWN. International standards of reporting excellence. Clear, logical proof of opinion for your disputed
signature or handwriting case: www.fdex.co.za

Would you like to write
for De Rebus?
De Rebus welcomes article
contributions in all 11 official
languages, especially from legal
practitioners.
Practitioners and others who wish
to submit feature articles, practice
notes, case notes, opinion pieces
and letters can e-mail their
contributions to
derebus@derebus.org.za.
For more information, see the
‘Guidelines for articles in De Rebus’
on our website (www.derebus.org.za).
Supplement to De Rebus, November 2020
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LPIIF survey 				
Who does the LPIIF cover and for how much?

GENERAL PRACTICE
A professional perspective on why law firms fail

LPIIF SURVEY

7

Y

ou, the reader of the
Risk Alert Bulletin, are
an important stakeholder, and the Legal Practitioners Indemnity Insurance
Fund NPC (the LPIIF) wants to
hear your views on the effectiveness and efficiency of the
manner in which we communicate with you.

Legal Practitioners’ Indemnity Insurance Fund: Thomas Harban,
General Manager, 1256 Heuwel Avenue, Centurion 0127• PO Box
12189, Die Hoewes 0163 • Docex 24, Centurion • Tel: 012 622 3900
Website: www.lpiif.co.za • Twitter handle: @AIIFZA
Prescription Alert, 2nd Floor, Waalburg Building, 28 Wale Street,
Cape Town 8001 • PO Box 3062, Cape Town, 8000, South Africa,
Docex 149 • Tel: (021) 422 2830 • Fax: (021) 422 2990
E-mail: alert@aiif.co.za • Website: www.lpiif.co.za
Legal Practitioners’ Fidelity Fund, 5th Floor, Waalburg Building,
28 Wale Street, Cape Town 8001 • PO Box 3062, Cape Town, 8000,
South Africa, Docex 154 • Tel: (021) 424 5351 • Fax: (021) 423 4819
E-mail: attorneys@fidfund.co.za • Website: www.fidfund.co.za

The LPIIF has launched a survey aimed at obtaining the
views of stakeholders. The
survey will run until 6 November 2020. The survey will
only take a few minutes to
complete and all legal practitioners (and everyone else
involved in legal practice) are
encouraged to participate.
Participation on an anonymous basis is permitted.

DISCLAIMER
Please note that the Risk Alert Bulletin is intended to provide
general information to legal practitioners and its contents are not
intended as legal advice.

’

’

’

In the event that you have
any difficulty in accessing the
link, please let us know.
The questions posed in the
survey are aimed at:

Thomas Harban,
Editor
and General Manager
LPIIF, Centurion
Email: thomas.harban@lpiif.co.za
Telephone: (012) 622 3928

•

•
•

Obtaining general corpographical information on
the respondents – this will
assist in providing a picture of the profession
Testing the level of awareness of the company and
its service offering
The levels (and manner) of
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engagements respondents have
had with the LPIIF in the past
12 months

•

What communication channels
were used

•

Feedback on the content of the
communication

•

Testing preferences for frequency and format of communication

•

Suggestions for improvement,
and

•

Obtaining suggestions (if any)

I

ntroduction

It has been noted that, unfortunately, many members of
the legal profession may not
have information regarding the:
(i)

existence of the Legal Practitioners Indemnity Insurance
Fund NPC (the LPIIF);

(ii)

services provided by the
company;

(iii)

policy exclusions; and

(iv)

claim procedure.

In order to address these gaps, we
will publish a series of articles giving information on the LPIIF. The
articles will address some of the
gaps in the understanding of the
basis on which insurance cover is
provided.

Background
The LPIIF is a short-term insurance
company established by the Legal
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for any additions to the LPIIF
service offering
The survey results will be analysed
and used by the LPIIF to assess the
current channels of communication and its service offering to the
profession. Gaps in the current
communication will be identified
and measures designed to close
such gaps.
The current communication channels include the publication of the
Risk Alert Bulletin, practice man-

continued...

agement articles published in De
Rebus and alerts sent by the Prescription Alert unit. Some of the
communication may not be reaching the intended audience.
The survey is open to all stakeholders and not just legal practitioners. As many responses as
possible will give a representative
sample and multiple responses
from the same firm are permitted.
We look forward to obtaining your
views.

WHO DOES THE LPIIF COVER
AND FOR HOW MUCH?
Practitioners Fidelity Fund (the Fidelity Fund). The Fidelity Fund was
empowered by sections 40A and
40B of the now repealed Attorneys
Act 53 of 1979 to establish an
insurance vehicle to provide professional indemnity insurance to
practising attorneys (under the repealed statute). The LPIIF also provides bonds of security in favour
of the Master of the High Court to
practising attorneys appointed as
executors of deceased estates. In
addition, the LPIIF provides risk
and practice support services for
the legal profession. Section 77 of
the Legal Practice Act 28 of 2014

(the Act) provides the statutory
framework for the continued existence of the LPIIF.
The road travelled to the establishment of the company is set out in
the judgement in Propell Specialised Finance (Pty) Ltd v Attorneys
Insurance Indemnity Fund NPC
and Others (16864/2013) [2017]
ZAWCHC 71; [2017] 3 All SA 1005
(WCC) (30 June 2017).

The limit of indemnity
(amount of cover)
One of the recurring queries posed
to the LPIIF team by members of
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the profession relates to who the
LPIIF covers and for what amount.
In this article I will attempt to answer these two questions, in particular, and address some common
misconceptions on the amount of
cover afforded by the company.
The LPIIF provides professional
indemnity insurance cover to all
legal practitioners (attorneys, and
advocates practising in terms of
section 34(2)(b) of the Act) with
a Fidelity Fund certificate on
the date that the cause of action
arose. The cover is automatic in
the sense that practitioners falling
within the definition of an insured
are automatically covered. The
terms under which the LPIIF cover
is provided are set out in a Master
Policy issued annually. One policy is issued for all insured legal
practitioners – the LPIIF does not
issue a separate policy for each insured practice. A copy of the current Master Policy can be accessed
on the LPIIF website www.lpiif.
co.za as can policies for previous
insurance scheme years. The policy is also annually published in a
special policy edition of the Risk
Alert Bulletin in July. The LPIIF’s
insurance scheme year runs from
1 July of each year to 30 June of
the following year.
For purposes of the LPIIF policy,
advocates practising with trust accounts are treated as sole practitioners (clause 5(d) of the policy).
The annual amount of cover (limit
of indemnity) is dependent on the
number of partners in the practice

continued...

on the date that the cause of action arose (clauses II, 7, 8 and 9
read with Schedule A).

Top-up insurance cover is pur-

We will explain the application of
the excess in a separate article.

have a preferred relationship with

The amount of cover is provided
on a sliding scale as set out in the
schedule below:

insurance broker will be in a posi-

SCHEDULE A
Period of insurance: 1st
July 2020 to 30th June
2021 (both days inclusive)

ate cover available in the market.

chased independently of the LPIIF.
The company does not endorse or
any of the top-up insurers. Your
tion to advise you in regard to topup insurance and other appropri-

It will be noted that the limit of
indemnity is afforded on a sliding scale dependant on the num-

No of Principals Annual Amount
of Cover for
Insurance Year
1
R1 562 500
2
R1 562 500
3
R1 562 500
4
R1 562 500
5
R1 562 500
6
R1 562 500
7
R1 640 625
8
R1 875 000
9
R2 109 375
10
R2 343 750
11
R2 578 125
12
R2 812 500
13
R3 046 875
14 and above
R3 125 000
The LPIIF does not sell cover in
excess of the limits of indemnity
listed in the schedule or provide
a facility for practitioners to ‘opt
in’ for a higher limit of indemnity. Cover in excess of the LPIIF
limit of indemnity (called top-up
insurance) can be purchased in
the commercial insurance market.

ber of partners/directors (jointly
referred to as ‘Principals’ in the
Master Policy (clause XXII)) in the
firm on the date that the cause of
action arose. The limit of indemnity is afforded to the practice as a
whole and not per partner/director/practitioner (See the definition ‘Principal’ in the Master Policy
(clause XXII).) For example, a firm
with 9 partners is afforded an annual limit of R2 109 375 – it is not
each partner who is individually afforded that limit. All staff in
the firm (associates, candidate attorneys, administrative staff etc.)
will be covered within the firm’s
limit of indemnity (clause XII read
with clause 6 (c)). In the event of a
claim against the practice, an assessment will be conducted into
the number of principals in the
practice on the date that the cause
of action (the circumstances giving rise to the claim) occurred. It
does not matter that the composi-
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tion of the firm may have changed
on the date that notification of the
claim is made. The LPIIF team will
investigate the matter and the applicable limit will be that for the
firm on the date that the cause of
action arose.
In the event of a claim against
the firm, the limit of indemnity
is the maximum amount to which
the firm will be indemnified if it
is found liable in respect of the
claim. The amount of cover avail-

liability for the payment of the

limit of indemnity. In order to il-

claim (the award for damages/lia-

lustrate this: if a sole practitioner

bility), approved costs (see below)

is, for example, faced with a claim

and the claimant’s costs (the party

of R1 400 000 and judgment is

and party costs).

granted in that amount plus in-

III Approved Costs:

terest and costs, the LPIIF’s liabil-

Legal and other costs incurred by
the Insured with the Insurer’s prior written permission (which will
be in the Insurer’s sole discretion)
in attempting to prevent a Claim
or limit the amount of a Claim.

able for one year cannot be added

Approved Costs are, generally,

onto the limit available in another

authorised where an insured prac-

year – limits of indemnity can thus

titioner can, by taking an action

not be accumulated.

such as an application for condo-

Applicable policy
conditions

continued...

nation, prevent a claim. It is im-

ity will be for a maximum of R1
562 500 (see Schedule A, above).
The practitioner will thus have an
amount of R162 500 available to
pay the party and party costs and
the interest. If these exceed the
balance of R162, 500 available, the
practitioner will be liable for the
remaining amount (in the event
that there is no top-up insurance).
X Defence Costs

portant to note that the prior writ-

The reasonable costs the Insurer

ten consent of the LPIIF is required

or Insured, with the Insurer’s writ-

In order to assist with an under-

before such an action is embarked

ten consent, incurs in investigating

standing of the extent of the cover

upon (or expense incurred). Be

and defending a Claim against an

afforded by the LPIIF, practitioners

careful not to take any action (or

Insured;

can also have regard to the follow-

incur any expense) that will preju-

Unlike many top-up policies where

ing clauses of the Master Policy:

dice the LPIIF as insurer.

the costs of defending the claim

(The words in bold are as they ap-

VII Claimant’s Costs:

are taken from the limit of indem-

pear in the Master Policy and are
all defined in that document)

The legal costs the Insured is
obliged to pay to a claimant by

nity, the LPIIF will pay such costs
in addition to the limit of indemnity. In cases where the LPIIF suc-

II Annual Amount of Cover:

order of a court, arbitrator, or by

The total available amount of cover

an agreement approved by the In-

for the Insurance Year for the ag-

surer;

gregate of payments made for all

These will, in the ordinary course,

Claims, Approved Costs and Claim-

be the party and party costs of the

ants’ Costs in respect of any Legal

party bringing the claim against

Practice as set out in Schedule A;

the insured legal practitioner and

XII Employee:

The annual limit of indemnity cov-

for which the latter is liable. The

A person who is or was employed

ers the aggregate of the practice’s

payment of such costs erode the

or engaged by the Legal Practice to
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cessfully defends the claim on behalf on the insured practitioner,
such costs are borne by the LPIIF
and the insured’s available limit
will remain intact.
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assist in providing Legal Services.

Amount of cover

cover to firms in excess of the

(This includes in-house legal consul-

7. The Annual Amount of Cover,

LPIIF limit of indemnity. This is

tants, associates, professional assis-

as set out in Schedule A, is cal-

commonly referred to as ‘top-up

tants, candidate legal practitioners,

culated by reference to the num-

cover’. For example, considering

paralegals and clerical staff but does

ber of Principals that made up

the

not include an independent contrac-

the Legal Practice on the date

tor who is not a Practitioner.);

practice or as a prudent risk

of the circumstance, act, error

management measure, principals

The actions of employees of a

or omission giving rise to the

in a legal practice may be of the

practice are covered in terms of

Claim.

the limit of indemnity afforded to

risks

associated

with

the

view that the practice requires

A change during the course of

professional indemnity insurance

an insurance year in the com-

cover in addition to the annual

XXII Principal:

position of a Legal Practice

limit of indemnity afforded under

An advocate referred in section

which is a partnership will not

the LPIIF policy. The practice can

34(2)(b) of the Act, sole Practi-

constitute a new Legal Prac-

then,

tioner, partner or director of a Le-

tice for purposes of this policy

gal Practice or any person who is

and would not entitle that Legal

publicly held out to be a partner or

Practice to more than one limit

director of a Legal Practice;

of indemnity in respect of that

As noted above, the annual limit

Insurance Year.

the practice.

through

indemnity

its

professional

insurance

broker,

purchase an appropriate amount
of top-up cover in the commercial
market. The appropriate level of
the top-up cover required will vary

of indemnity is determined by the

8. Schedule A sets out the maxi-

number of partners/directors in

mum Annual Amount of Cover

the firm on the date that the course

that the Insurer provides per

of action arose. Where a person is

Legal Practice. This amount

publicly held out as director, that

includes payment of compen-

person will be considered as a di-

sation (capital and interest) as

service provider databases should

rector purposes of assessing the

well as Claimant’s Costs and

have.

applicable limit of indemnity and

Approved Costs.

depending on the needs of the
firm. Some clients prescribe the
minimum level of top-up cover
that law firms listed on their

The

judgment

in

the

Propell

the excess. Firms holding out that

9. Cover for Approved Costs is

certain persons are directors/part-

Specialised Finance (Pty) Ltd v

limited to 25% of the Annual

ners in the practice when they are

AIIF case cited above included

Amount of Cover or such oth-

not (whether for BBBEE fronting

a detailed examination of the

er amount that the Insurer may

purposes, bulking up numbers or

differences between the LPIIF and

allow in its sole discretion.

commercial insurers.

any other reason) must take note
of this risk. The LPIIF also does not
distinguish between salaried and
equity sharing partners – that is an
internal arrangement in the firm.

Some distinctions between the
LPIIF and commercial insurers

The table below highlights some
differences between cover afford-

Several commercial insurers sell

ed in the top-up market and the

professional indemnity insurance

LPIIF (as the primary insurer):
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LPIIF COVER

continued...

TOP-UP COVER

Cover is afforded on an annual aggregate basis

Cover is afforded on the basis of a maximum
amount per claim basis (for example, a firm may
purchase top-up cover of R1 million per claim. In
such an instance the top-up insurer will indemnity
the firm to a maximum of R1 million per claim)

The costs associated with defending a claim are carried by the
LPIIF in addition to the limit of indemnity. Thus, in an instance
where an assessment reveals that there is a valid defence against
a claim, the LPIIF will appoint a specialist firm on its panel to
conduct the defence on behalf of the insured and will bear the
costs of defending the matter. In some instances, an advocate (or
some other expert) may have to be briefed in the matter. All these
defence costs are covered by the LPIIF in addition to the limit of
indemnity. The LPIIF cover is thus afforded on a costs in addition
basis. An insured is thus afforded the benefit of defence costs over
and above the applicable limit of indemnity. The defence costs do
not erode the limit of indemnity

Cover in the top-up market is generally afforded
on a costs inclusive basis. This means that the
costs of investigating the matter and of defending
a claim will be deducted from the available
limit of indemnity under the top-up policy. The
defence costs will thus erode the available limit
of indemnity for each claim indemnified by the
top-up insurer.

As the primary layer of insurance, the LPIIF policy will be the first Top-up policies will only respond to the extent
to respond to claims falling within the ambit of cover
that the claim exceeds the available limit of
indemnity, the available cover under the LPIIF
has been expunged (exhausted) or where the
top-up policy wording covers a claim excluded
from the LPIIF policy. In insurance parlance, it
is said that top-up policies do not provide cover
‘from the ground up’ or the top-up policy is said
to ‘step down’ to pick up an exclusion from the
LPIIF policy. The policy wording of many top-up
policies clarifies that the cover is afforded in
excess of the LPIIF cover
Subject to the policy conditions, the LPIIF policy will respond The top-up policy will only respond to claims that
to every claim as long as the insured had a valid Fidelity Fund fall within the period of coverage. Insureds must
thus consider the dates for which the policy has
certificate on the date that the course of action arose
been placed and other dates such as the inception
or retroactive date, where applicable
If the cause of action arose when the practitioner fell within So called run-off cover may need to be purchased
the definition of an insured, the policy will respond in respect to ensure that the top-up cover will respond to
of indemnified claims. The LPIIF policy thus responds to claims claims after the practitioner has left practice
brought when the legal practitioner is no longer practising

It should be noted that the list of differences published above is not exhaustive.

Conclusion
We trust that the notes above clarify the position in respect of the limit of indemnity. The LPIIF team is available to provide any clarity required on the amount of cover afforded to insured practices.
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A PROFESSIONAL PERSPECTIVE
ON WHY LAW FIRMS FAIL
By: Carl Holliday
B.Proc, LLB

L

aw firms, more so than

court armed with an order grant-

ing of business administration.

other

em-

ed in your favour or the admira-

Where does this lead us? Quite

professional-

tion of colleagues after success-

simply, the law firm is a business,

ism. Professional, ethical

fully pursuing a difficult matter.

and each matter represents mere-

conduct in the execution of client

This is undoubtedly professional

ly a small project in this much

mandates is not only required, but

success and part of the thrill of

bigger business. The business

also expected and emphasised.

legal practice.

has needs and requirements at a

Professional

requires

But, this type of success clearly

dedication and laser like focus

reveals fragmented professional-

on the matter at hand. Practical-

ism. Professional success in legal

ly this means that vast amounts

practice emphasises the matter at

of professional skill and time are

hand and focuses on the success

dedicated to a specific matter to

of the matter. Perfection in com-

achieve the desired outcome. A

pletion of the mandate dominates

single-minded dedication to ap-

activities, thoughts and leads to

plying the law at hand is what

micro-management at a matter

achieves success.

level.

Define this success? This is limit-

The defining management quali-

ed, professional mandate specific

fication is known as a Master of

Many management activities are

success driven by legal training,

Business

administrative

skill and ability. This is success

Note the absence of the words

fallacy that software will man-

strictly defined by the parameters

professional, or law. Business, of

age our practice abounds. Man-

of the mandate. Few experiences

which a law firm is merely one

agement may be defined as the

beat the ego trip of walking out of

manifestation, requires master-

planning, control and application

businesses,

phasise

conduct

Administration

(MBA).

higher level than merely the sum
of the professional mandates at
hand.

Additional

management,

and management skills, of human
resources, risk and insurance,
cash and compliance, to name a
few, are required. This requires
a very different skill and mindset to the typical matter-focused
professionalism required to be a
successful legal practitioner.

by

nature.

The
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of resources to achieve business

presented by the diary. To de-

listic overview required to man-

goals. From this is must be clear

termine the status of a specific

age the business and not merely

that software is merely another

matter, the paper file has to be

individual matters. From a com-

tool to be used by management

opened and inspected for a last

pliance point of view, one could

and that software alone cannot

manual statement and the inside

prepare lists of what reports are

manage any practice.

file cover inspected for a hand-

essential, but the following ba-

written receipt. The question ‘How

sics will go a long way to create a

am I supposed to know payment

strong business-oriented manage-

was received if there is no receipt

ment culture:

in the file?’ is commonly heard.

•

Administrative management requires a high-level holistic overview of the entire business. Simply managing individual matters
successfully will not guarantee
success of the business. It is not
difficult to see that the problem
originates with the formal education of lawyers. Law degrees are
notoriously law focused and not
management focused. After all,
we need well training law-yers,
not administrators. But bearing
in mind that the vast majority
of legal practitioners, this covers
both advocates and attorneys, are
single practitioners, without partners, it is clear that at least basic

Several problems are revealed by

value of work done and where

matter management, the applicato administrative tasks, lack of

the money was spent

•

on archaic paper-based reports.
This reveals a typical, profession-

Accounts receivable aged, listing matters and outstanding

summarised reports and reliance

balances

•

Cash books and bank reconcil-

al one-matter-at-a-time mindset.

iation, it is not enough to know

This mindset is perfect, and re-

money has gone through the

quired, for professional work, but

bank, it should be inspected

when it comes to financial man-

frequently.

agement and business administration, this presents a major risk.

training in business management

Software

is essential. To this end both PLT

manage a practice but should

and PMT training goes a long way,

monthly, current clearly shows

such a statement. Fragmented
tion of legal professional skills

Income and expense report,

and

systems

cannot

present the tools required for ef-

This is of course business focused, and trust compliance will
require other, custom reports.
Law firms fail when they run out

fective management of core busi-

of cash. We believe that nobody

ness areas. Accounts receivable

works harder for their money than

represents the outstanding bal-

lawyers. By applying a bigger pic-

ances of work done by the firm.

ture management mindset, a clear

A simple age analysis, which in-

picture emerges of the health of

A small example will suffice. An

stantly summarises all matters

the law firm as a business.

attorney manages 300 active files.

with outstanding balances pro-

Work rotates on files as these are

vides the kind of high level, ho-

but it appears the nature of this
training sadly emphasises professional conduct, as opposed to administrative management skills.
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