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BALTON J:

This is an application wherein the applicants seek the following relief:

1. An order directing the first respondent within five days of the grant of this order 

to pay to the first applicant the full extent of his pension benefits without any 

deduction except  that  portion that  is  payable to the South African Revenue 

Services.

2. An order declaring that rule 45(2) of the first respondent’s constitution is;

(i) ultra vires the provisions of section 37D(b)(ii) of the Pension Fund Act 

No 24 of 1956;

(ii) Inconsistent with the provisions of the Constitution Act No 108 of 1998.



3. Alternatively to paragraph 2 above the decision taken by the first respondent on 

14 June 2005 to withhold the pension benefits payable to the first applicant be and is 

hereby set aside.

4. Alternatively to paragraph 1 above the first respondent is directed to pay to the 

first applicant’s attorneys the sum of R300 000,00 (three hundred thousand Rands) 

from the first applicant’s pension fund as a contribution to the legal costs of defending 

the actions in the Durban High Court case numbers 3310/03 and 9159/03 and for the 

purposes of prosecuting Durban Labour Court case number D289/04.

5. Further alternatively to paragraph 1, the first respondent is directed to pay to the 

second applicant the sum of R300 000,00 (three hundred thousand Rands) being the 

present and future maintenance payable by the first applicant and which is inclusive of 

the estimated, university, subsistence and associated costs, the fourth applicant will 

incur for his future university studies.

6. An order  directing the first  and second respondents to  pay the costs of  this 

application jointly and severally the one paying the other to be absolved.   Such costs 

to include the cost of the employment of two counsel.

The  first  applicant  (who  will  hereinafter  be  referred  to  as  “the  applicant”),  was 

employed as a Human Resources Manager by the second respondent and was a 

member  and  beneficiary  of  the  first  respondent.    The  applicant  was  dismissed 

pursuant  to  a  disciplinary enquiry  on  31 December  2002 for  misconduct  involving 

fraud  and  theft.    The  applicant  unsuccessfully  challenged  his  dismissal  in  the 

Commission for Conciliation Mediation and Arbitration (the CCMA) and has instituted 

review  proceedings  in  the  Labour  Court  against  the  decision  of  the  CCMA 

commissioner.   The said proceedings are pending.
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On 11 December 2003 the trustees of the first respondent decided to withhold the 

applicant’s pension benefits pending the outcome of civil  and criminal proceedings 

against  him.    The  applicant’s  pension  benefit  was  valued at  R840 416  as  at  31 

December  2002.    The  applicant  complained  to  the  third  respondent  in  terms  of 

section 30A of the Pension Funds Act No 24 of 1956 (hereinafter referred to as “the 

Act”) and on 17 May 2004 his complaint was dismissed in terms of section 30M of the 

Act.    On 14 June 2005 the trustees of  the first  respondent again considered the 

applicant’s application for payment of his pension benefits and reiterated its decision 

to withhold same.

During 2003 the second respondent instituted legal proceedings against the applicant 

in the High Court and which proceedings are ready for trial. 

The applicant seeks inter alia payment of his pension benefits.

The issues to be decided are:

(1) Whether the first and second respondents have acted  ultra vires in terms of 

section 37D(b)(ii) of the Act.

(2) Whether  rule  45(2)  of  the  Pension  Fund  Rules  is  inconsistent  with  the 

provisions of the Constitution of the Republic of South Africa Act No 108 of 1996 (“the 

Constitution”).

(3) Whether the applicant is entitled to his pension benefits prior to finalisation of 

the review application in the Labour Court.

(4) Whether the second and further applicants are entitled to maintenance from the 

first respondent.
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(1) Whether the first and second respondents have acted   ultra vires   in terms   

of section 37D(b)(ii) of the Act

Section 37D(b)(ii) reads as follows:

“Fund may make certain deductions from pension benefits –  A registered fund may –

…

(b) deduct any amount due by a member to his employer on the date of his retirement or on 
which he ceases to be a member of the fund, in respect of -
…
(ii) compensation (including any legal costs recoverable from the member in a matter 

contemplated  in  subparagraph  (bb))  in  respect  of  any  damage caused  to  the 
employer by reason of any theft, dishonesty, fraud or misconduct by the member, 
and in respect of which -

(aa) the member has in writing admitted liability to the employer;  or
(bb) judgment has been obtained against the member in any court, including a 

magistrate’s court,
from any benefit payable in respect of the member or a beneficiary in terms of the rules 
of the fund, and pay such amount to the employer concerned.”

Section 37D(b)(ii) unambiguously provides that deductions from pension benefits are 

permissible where a member has admitted liability or a judgment has been obtained 

against him.   It is common cause that as at 11 February 2003 the applicant had not in 

writing admitted liability to the employer nor had judgment been obtained against him. 

The applicant  submitted  that  when the trustees of  the first  respondent  decided to 

withhold his pension benefits on 11 February 2003 they were not entitled to do so in 

terms of  section  37D(b)(ii)  and there is  accordingly  no basis  upon which  the first 

respondent is entitled to withhold his pension benefits.   

The first  respondent submitted that the third respondent has on several occasions 

ruled that the withholding of pension benefits to allow the employer to obtain a court 
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order or a written admission of liability as contemplated by section 37D(b) of the Act is 

permissible.1

In  TWIGG v ORION MONEY PURCHASE PENSION FUND AND ANOTHER2 the 

Adjudicator held that

“The rules of the fund do not grant the fund the power to withhold the benefit.   However, as I 
have held in Appanna v Kelvinator Group Services of SA Provident Fund [2000] 2 BPLR 126 
(PFA), the purpose of section 37D(b) of the Act is to protect the employer’s right to pursue the 
recovery of misappropriated monies.   In order to give effect to this purpose, the section should 
be interpreted to implicitly include the power to withhold payment pending the determination or 
acknowledgement of liability.   Therefore, in the absence of any rule expressly regulating this 
power, the fund has the implicit power to withhold the benefit.”

It  was submitted on behalf of the applicant that section 37D of the Act confers no 

discretion upon the first respondent to withhold a member’s benefit until such time as 

a written admission of liability or a judgment in court has been obtained.   The rules 

therefore cannot vest the trustees of the first respondent with such a discretion.   The 

employer  would not be entitled to an interim interdict  to prevent even a dishonest 

member from obtaining access to pension funds where the requirements of section 

37D(b)(ii) have not been met.   It is only when these requirements have been met that 

the first respondent can claim the existence of a prima facie right entitling the second 

respondent to seek an interdict.   

Section 37D(b)(ii) must not be read in isolation but in conjunction with the Rules and 

Constitution of the first respondent (hereinafter referred to as “the Rules”).   Rule 45(2) 

confers a discretion upon the trustees of the first respondent which is based on a 

prima facie case being made out against the member concerned.   This rule applies in 

circumstances where legal proceedings have been instituted and/or criminal charges 
1  See:  TWIGG v ORION MONEY PURCHASE PENSION FUND AND ANOTHER (2001) 12 

BPLR 2870 (PFA);  APPANNA v KELVINATOR GROUP SERVICES OF SA PROVIDENT FUND 
2000 (2) BPLR 126 (PFA).

2  See 1 above at 2876F – G.
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have been laid against the member concerned.   The Act and the Rules are silent on 

the obtaining of an interdict.   However, when regard is had to the wider purpose of 

section 37D read with rule 45(2) it is clear that the purpose thereof is to protect the 

employer.    I  agree  with  the  decision  in  TWIGG3 that  section  37D(b)  should  be 

interpreted to include the power to withhold payment pending the determination or 

acknowledgement  of  liability.    In  his  minority  judgment  in  JAGA  v  DÖNGE4 

SCHREINER JA set out the guidelines for interpretation of statutes:

“◊ Right from the outset the interpreter may take the wider context of provision (eg. its ambit 
and purpose) into consideration with the legislative text in question.

 ◊ Irrespective of how clear or unambiguous the grammatical meaning of the legislative text 
may  seem  to  be,  the  relevant  contextual  factors  (eg.  the  practical  effects  of  different 
interpretations, as well as the background of the provision) must be taken into account.

 ◊ Once the meaning of the text and context (language in context) is determined, it must be 
applied, irrespective of whether the interpreter is of the opinion that the legislature intended 
something else.”

It was submitted on behalf of the applicant that in any event and even if the trustees of 

the first respondent were entitled to exercise a discretion in terms of the Rules, the 

trustees were obliged to consider whether there was any theft, dishonesty, fraud or 

misconduct on the part of the applicant.   Dishonest misconduct is required and it is 

not  sufficient  if  the  applicant  was  merely  negligent  or  grossly  negligent.5   In 

MOODLEY’s6 case the  Court  in  dealing  with  the  meaning  of  misconduct  used in 

section 37D(b)(ii) of the Act held that:

“I am of the view that the common denominator of the specific words is dishonesty – they are 
species of the same gnus, that is dishonesty, and it consequently follows that the meaning of 
the general word ‘misconduct’ must be inferred from that of the specific words, which means 
that misconduct used in this section must be interpreted to include dishonest conduct, or at 
least an element of dishonesty.   Differently put, applying the principle of noscitur a sociis, the 
word  ‘misconduct’  must  be  construed  as  conduct  which  is  restricted  to  a  meaning  where 
dishonest conduct is an element or component.   In other words, what the Legislature to my 
mind intended was that the fund may, in the instant matter, only deduct from the amount due to 
the plaintiff on the date of his retirement the amount of the judgment obtained against him for 

3 See 1 above.
4 1950(4) SA 653 (A).
5  See MOODLEY v SCOTTBURGH / UMZINTO NORTH LOCAL TRANSITIONAL COUNCIL 

2000 (4) SA 524 (D) at 532D – E;  SEBOLA v JOHNSON TILES (PTY) LTD AND OTHERS (2002) 3 
BPLR 3242 (PFA) at 3246D – E.

6  See 5 above at 532 C – F.
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damages suffered by the town board if such damages had been caused by reason of any theft, 
dishonesty,  fraud  or  misconduct,  the  latter  restricted to  conduct  of  which  dishonesty  is  an 
element  or  component  –  in  other  words,  if  plaintiff’s  misconduct  does  not  include  any 
dishonesty by him the fund may not make any deduction from the amount due to him on his 
retirement in respect of the judgment for damages, etc.”

In casu the applicant was charged with  misconduct involving fraud and theft,  both 

elements of dishonesty.   The charge of misconduct would accordingly fit within the 

parameters of section 37D(b)(ii).

It was argued on behalf of the applicant that it cannot be said that the trustees of the 

first respondent exercised a reasonable discretion because as at 11 February 2003 

the second respondent had not instituted any legal proceedings and neither had the 

applicant been arrested, charged or questioned by any police official.

The first respondent, in its opposing affidavit, stated that the applicant was aware of 

the first respondent’s decision to withhold his pension benefits pending the outcome of 

legal  proceedings against  him as long ago as 12 February 2003.    The applicant 

complained about the withholding of its pension fund benefits to the third respondent 

and on 17 May 2004 his complaint was dismissed.   On 14 June 2005 the trustees of 

the first respondent again refused the applicant’s application for his pension benefits. 

I will later in the judgment deal with the procedure which ought to have been followed 

by the applicant with  regards to the determination in respect of the decision of  11 

February 2003 and the refusal in respect of the decision of 14 June 2005.

In the letter of dismissal the second respondent indicated that it has been prejudiced 

in the region of R1.5 million and the letter contained a request that the first respondent 

withhold  the  withdrawal  benefits  of  the  applicant.    The  request  by  the  second 

respondent to withhold the applicant’s withdrawal benefits was included in the agenda 
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of the impending meeting of the board of trustees of the first respondent.   The second 

respondent’s attorneys addressed a letter to the first respondent’s attorneys advising 

that  if  necessary,  the  second respondent  would  apply  to  interdict  the  payment  of 

benefits to the first applicant pending the outcome of the civil claim to be instituted 

against him.

The applicant states that this case is not only concerned with the decision taken by the 

first respondent on 11 February 2003 but also the decision taken on 14 June 2005 and 

that there were substantial factors which should have impacted on the discretion of the 

trustees of the first respondent.

The respondents alleged that the purpose of section 37D of the Act is to protect an 

employer’s right to pursue recovery of misappropriated monies.7   

Whilst section 37D must not be interpreted solely for the benefit of the employer, the 

facts of the case must be looked at.   In casu there is a  prima facie case that the 

applicant may be liable to the employer in light of the allegations against him.

Furthermore, the action was commenced by the employer within a reasonable time 

against the applicant.   Section 37D(b)(ii) does not provide for withholding the benefits 

but nothing in the Act or the Rules prevents the employer from interdicting payment of 

the benefit to the applicant.   The law relating to interdicts will be applicable in such 

circumstances.    In  the  premises  I  am  not  satisfied  that  the  first  and  second 

respondents have acted ultra vires in terms of section 37D(b)(ii) of the Act.

7  See APPANNA v KELVINATOR GROUP SERVICES OF SA PROVIDENT FUND 2000 (2) 
BPLR 126 (PFA).
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(2) Whether rule 45(2)  of  the Pension Fund Rules is inconsistent  with the 

provisions of the Constitution Act 108 of 1998

Rule 45(2) reads as follows:

“The Trustees may, where an employer has instituted legal proceedings in a court of law and/or 
laid a criminal charge against the member concerned for compensation in respect of damage 
caused to the employer as contemplated in section 37(D) of the Act, withhold payment of the 
benefits until such time as the matter has been finally determined by a competent court of law 
or has been settled or formally withdrawn provided that 

(a) the Trustees in their  reasonable discretion are satisfied that the employer has 
made out a prima facie case against the member concerned and there is reason 
to  believe  that  the  employer  has  a  reasonable  chance  of  success  in  the 
proceedings that had been instituted;

(b) the Trustees are satisfied that the employer is not at any stage of the proceedings 
responsible for any undue delay in the prosecution of the proceedings;

(c) once the proceedings have been determined, settled or withdrawn, any benefits to 
which the member is entitled to is paid forthwith.”

The applicant submits that the first respondent’s reliance on rule 45 is contradictory to 

its  other  rules,  particularly  those  contained  in  rule  46(1)8 and  46(2)9;   the  first 

respondent’s reliance on rule 45 in order to circumvent the requirements of section 

37D(b)(ii)(bb) is unlawful in that,  inter alia, a pension fund in the position of the first 

respondent cannot make rules that have the effect of bestowing upon itself additional 

powers that the legislation never intended in the first place;  and that section (2)(1) of 

the Statutory Pensions Act expressly prohibits, inter alia, the attachment or otherwise 

8  Rule 46(1) reads as follows:
“No  right  to  a  benefit  payable  in  terms  of  these  rules  shall  be  capable  of  being  ceded  or 
hypothecated or be liable to be attached or be subject to any form of execution under a judgment or 
order of a court of law.”

9  Rule 46(2) reads as follows:
“If a person attempts to cede or hypothecate a right to a benefit to which he is entitled … the benefit 
may be withheld or suspended …, provided that they may pay the whole or part of his benefit to one 
or more of his dependants …”
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of pension fund benefits and section 37A10 of the Act also prohibits attachment of his 

benefits.

Section 37A is not applicable as section 37D specifically deals with the situation which 

arises in casu.

The first respondent submits that on 11 February 2003 and 14 June 2005, in terms of 

rule  45(2) of  the Rules,  the board of  trustees of  the first  respondent  unanimously 

resolved to withhold payment of the withdrawal benefits due to the applicant pending 

the outcome of the civil and criminal proceedings against him.   

The first respondent submits that where an employer has a prima facie right in terms 

of the Act to set off against a member’s pension benefits any compensation owing to it 

arising  out  of  damage  caused  to  the  employer  by  reason  of  the  member’s  theft, 

dishonest, fraud or misconduct, the employer would be entitled to obtain an interim 

interdict to prevent the member from obtaining his pension benefits until such time as 

a set off has taken place.   The only effect of rule 45(2) is that it may, depending upon 

10  Section 37A reads as follows:
“Pension benefits not reducible, transferable or executable 
(1) Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No 58 of 1962), and the 

(continue on next page)
(from previous page)
Maintenance Act,  1998,  no benefit  provided for  in  the rules of  a  registered fund (including an 
annuity purchased or to be purchased by the said fund from an insurer for a member), or right to 
such  benefit,  or  right  in  respect  of  contributions  made  by  or  on  behalf  of  a  member,  shall, 
notwithstanding anything to the contrary contained in the rules of such a fund, be capable of being 
reduced, transferred or otherwise ceded, or of being pledged or hypothecated, or be liable to be 
attached or subjected to any form of execution under a judgment or order of a court of law, or to the 
extent of not more than three thousand rand per annum, be capable of being taken into account in 
a determination of a judgment debtor’s financial position in terms of section 65 of the Magistrates’ 
Courts Act, 1944 (Act No 32 of 1977), and in the event of the member or beneficiary concerned 
attempting to transfer or otherwise cede, or to pledge or hypothecate, such benefit or right, the fund 
concerned may withhold or suspend payment thereof:   Provided that the fund may pay any such 
benefit or any benefit in pursuance of such contributions, or part thereof, to any one or more of the 
dependants  of  the  member  or  beneficiary  or  to  a  guardian  or  trustee  for  the  benefit  of  such 
dependant or dependants during such period as it may determine.”
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the manner in which the parties exercise their discretion obviate the need to obtain an 

interdict.   

It was further submitted on behalf of the first respondent that the provisions of rule 

45(2)  do  not  evoke  a  prohibited  deduction  of  set  off,  it  simply  has  the  effect  of 

permitting the withholding of the member’s pension fund benefits until the employer’s 

right to evoke the provisions of section 37D of the Act has been determined.

Rule 45(2) clearly limits the possibility of the first respondent becoming embroiled in 

lengthy and costly litigation in order to ensure that the member’s benefits are withheld 

pending  the  outcome  of  litigation  so  as  to  enable  the  employer  to  rely  on  the 

provisions of section 37D of the Act.

On both occasions when the board of trustees of the first respondent considered the 

withholding  of  the  applicant’s  withdrawal  funds  they  had  the  following  information 

before them:

1. The applicant  had been dismissed for  misconduct  involving  fraud and/or 

theft and his internal appeal against the dismissal was unsuccessful;

2. As a result of the applicant’s misconduct, the second respondent contended 

that it had lost an amount of approximately R1.6 million;

3. On the  first  occasion  civil  proceedings were  to  be  instituted  against  the 

applicant  and summons was  issued and served by the end of  February 

2003 and on the second occasion such proceedings were well under way;

4. The applicant is the subject of criminal investigations although no date has 

been set for the criminal trial.
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The trustees were aware of the decision of the CCMA on the second occasion that 

they  considered  the  matter.    The  second  respondent  further  alleges  that  the 

applicant’s  only  right  was to approach the court under section 30P of the Act11 which 

provides for a form of appeal and the applicant has failed to do so. 

The applicant alleges that the provisions of rule 45(2) of the Rules are inconsistent 

with the provisions of section 3412 of the Constitution in that the withholding of his 

pension benefits denies him access to the courts13.   The applicant’s contention that 

he is being denied access to the courts is somewhat confusing.   He is clearly not 

denied access to the courts.   He seeks an order that his benefits be paid to him, 

failing which he is not financially able to pursue his cases.   This does not mean that 

he is being denied access to the courts.   The cases referred to in this regard are 

distinguishable and not relevant in casu.   The applicant’s inability to finance his legal 

disputes does not render rule 45(2) inconsistent with section 34 of the Constitution.

The  applicant  further  submits  that  the  provisions  of  rule  45(2)  of  the  Rules  are 

unreasonable  and  inconsistent  with  the  provisions  of  section  25(1)14 of  the 

Constitution, more particularly, in that the Rules do not contain sufficient or adequate 

safeguards to ensure that pension benefits are made available to members of the 
11  Section 30P reads as follows:

“Access to court. – (1) Any party who feels aggrieved by a determination of the Adjudicator may, 
within six weeks after the date of the determination, apply to the division of the Supreme Court 
which has jurisdiction, for relief, and shall at the same time give written notice of his or her intention 
so to apply to the other parties to the complaint.
(2) The division of the Supreme Court contemplated in subsection (1) shall have the power to 
consider the merits of the complaint in question, to take evidence and to make any order it deems 
fit.”

12  “Everyone has the right to have any dispute that can be resolved by the application of law 
decided in a fair  public hearing before a court or,  where appropriate, another independent and 
impartial tribunal or forum.”

13  See MAHLOMI v MINISTER OF DEFENCE 1996 (12) BCLR 1559 (C); MOISE v 
TRANSITIONAL LOCAL COUNCIL OF GREATER GERMISTON AND OTHERS 2001 (A) GCLR 
765 (CC).

14  Section 25(1) reads as follows:
“No one may be deprived of property except in terms of law of general application and no law may 
permit arbitrary deprivation thereof.”
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pension fund without delay so that they are able to provide for themselves financially 

when their  employment  ceases.    There is  no substance to  this argument.    The 

withholding of the pension benefits is allowed in terms of the Act and the Rules.   The 

decision to withhold is not arbitrary in the circumstances of this case.

The applicant submits that section 33 of the Constitution15 obliges the first respondent 

to  act  in  a  manner  which  is  lawful,  reasonable  and  procedurally  fair.    The 

requirements of section 33 of the Constitution have not been met inasmuch as:

(a) The applicant was not afforded a proper opportunity of making representations 

to the board of trustees.

(b) Having regard to the composition of the board of trustees of the first respondent 

there was clearly a conflict of interest which would invariably subconsciously or 

consciously have affected the minds of many of the trustees.   It can hardly be 

contended that the trustees of the first respondent would have been impartial or 

objective in arriving at a decision.

(c) The decision to withhold pension benefits was unreasonable as it must have 

been apparent to the trustees that the first applicant would otherwise not be 

able to afford legal representation at the trial set down on 12 September 2005.

(d) The delay in  finalisation of  the civil  and criminal  proceedings was a cogent 

factor which the board of trustees should have taken into account in arriving at 

their decision.   No proper explanation has been advanced for the undue delay 

in the prosecution of the criminal and civil proceedings.

15  which reads as follows:
“(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.
(2) Everyone whose rights have been adversely affected by administrative action has the right to 

be given written reasons. 
(3) National legislation must be enacted to give effect to these rights, and must –

(a) provide for the review of administrative action by a court or, where appropriate, an 
independent and impartial tribunal;

(b) impose a duty on the state to give effect to the rights in subsections (1) and (2);  and
(c) promote an efficient administration.”
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It is clear that as regards (a) and (b) the applicant has challenged the decision of the 

trustees in his complaint which was eventually adjudicated upon.   The issues raised 

here are undoubtedly the issues which should have been raised in the challenge of 

the trustees’ decision.   These points were duly considered by the Adjudicator.   The 

applicant was accordingly afforded the opportunity to challenge the trustees’ decision 

in  his  complaint  to  the  Adjudicator.    There  is  accordingly  no  foundation  in  the 

allegation that section 33 of the Constitution has not been complied with.

The first respondent submitted that in light of section 37D(b) the employer would be 

entitled to obtain an interim interdict to prevent the member from obtaining his funds 

until the exercise of the right of set-off is permissible.   If that is not so then a dishonest 

employee  could  require  the  fund  to  pay  the  withdrawal  benefit  and  prevent  the 

exercise of the statutory right by refusing to admit liability and opposing the action 

claiming the amount stolen on grounds known to be false.   This would render the 

statutory right ineffective.

The withholding of the applicant’s pension benefits in terms of rule 45(2) simply avoids 

the necessity for an interim interdict to be obtained by the employer.   It is purely a 

temporary  measure  that  preserves  the  status  quo and  does  not  involve  either  a 

deduction or set-off.   The benefits continue to be held by the fund until the rights of 

the  employer  against  the  member  have  been  determined.   This  is  not  expressly 

prohibited by section 37D of the Act.

The provisions of rule 45(2) merely provide the first respondent with a discretion to 

withhold a member’s benefit to enable the second respondent to obtain the court order 
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that is required by section 37D(b).   If  an order is obtained set-off can take place. 

Rule 45(2) is valid and lawful.

The Trustees validly exercised their discretion in terms of rule 45(2) to withhold the 

applicant’s pension withdrawal benefits pending the outcome of the civil and criminal 

proceedings and their conduct is beyond reproach.

By  reason  of  the  provisions  of  sections  30M16,  30O17 and  30P18 of  the  Act  the 

applicant’s remedies upon being aggrieved with the decision of the Adjudicator with 

regards to the decision of the trustees on 11 February 2003 are confined to that set 

out in section 30P.   As regards the decision of the trustees made on 14 June 2005, 

the procedure as set out in section 30A19 ought to have been followed.     

The  applicant  is  entitled  in  terms  of  section  30P  of  the  Act  if  aggrieved  at  a 

determination of the Adjudicator to apply to the High Court for relief.   In casu the 

applicant  has not  applied for  the relief  in terms of section 30P and is accordingly 

prevented from arguing that section 33 of the Constitution has not been complied with. 

16  Section 30M reads as follows:
“Statement  by  Adjudicator  regarding  determination.  –  After  the  Adjudicator  has  completed  an 
investigation, he or she shall send a statement containing his or her determination and the reasons 
therefore, signed by him or her, to all parties concerned as well as to the clerk or registrar of the 
court which would have had jurisdiction had the matter been heard by a court.”

17  Section 30O reads as follows:
“Enforceability of determination. – (1) Any determination of the Adjudicator shall be deemed to be a 
civil judgment of any court of law had the matter in question been heard by such court, and shall be 
so noted by the clerk of the registrar of the court, as the case may be.”

18  See 11 above.

19  Section 30A reads as follows:
“Submission and consideration of complaints – (1) Notwithstanding the provisions of the rules of 
any fund, a complainant shall have the right to lodge a written complaint with a fund or an employer 
who participates in a fund.
(2) A complaint so lodged shall be properly considered and replied to in writing by the fund or the 

employer who participates in a fund within 30 days after the receipt hereof.
(3) If the complainant is not satisfied with the reply contemplated in subsection (2), or if the fund or 

the employer who participates in a fund fails to reply within 30 days after the receipt of the 
complaint the complainant may lodge the complaint with the Adjudicator.”
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These  proceedings  are  not  contemplated  by  section  30P  and  the  application  as 

regards the validity of the provisions of the Rules ought to be dismissed.

I am accordingly not satisfied that rule 45(2) is inconsistent with the Constitution.

(3) Whether  the  applicant  is  entitled  to  his  pension  benefits  prior  to 

finalisation of the review application in the Labour Court

It was submitted on behalf of the respondents that until the lawfulness and finality of 

the applicant’s dismissal is finally determined he is not entitled to any pension benefits 

from the first respondent and his claim thereto is premature.

This is in fact the determining aspect of the dispute.   Until the applicant’s dismissal is 

finally adjudicated upon in the Labour Court he will not be entitled to payment of his 

pension benefits.

In  the  circumstances  of  the  applicant’s  review to  the  Labour  Court,  the  applicant 

cannot  seek his  reinstatement  whilst  at  the same time seek to recover  a pension 

benefit  which  is  only  due  to  him  if  he  is  properly  dismissed.    The  applicant’s 

contention that his dismissal was unlawful is certainly not final until he has exhausted 

his remedies in the Labour Court.

It  was correctly submitted on behalf of the second respondent that any entitlement 

which  the  applicant  might  have  to  his  pension  benefit  is  premised  upon  his 

employment having been properly and finally terminated.
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As long as the applicant contends that he was unlawfully dismissed, he is not entitled 

to claim any pension benefits until such time that the Labour Court has finally made a 

determination on the lawfulness of his dismissal.

(4) Whether the second and further applicants are entitled to maintenance 

from the first respondent

The applicant alleges that he has a duty to maintain the second and further applicants 

and the only funds available to properly discharge that duty is the pension benefit 

which he is claiming.

It was argued on behalf of the applicant that had the second and further applicants 

sought an order from the Maintenance Courts against the applicant they would have 

been entitled to payment of maintenance from the proceeds of the pension withdrawal 

benefits  to  which  the  first  applicant  is  entitled.20   MNGADI’s21 case  is  clearly 

distinguishable  in  the  circumstances  of  this  case.    There  is  no  order  from  the 

maintenance court ordering payment and in any event the pension benefit will only be 

due to the applicant upon the final termination of his employment.

It was argued on behalf of the applicant that the Courts have also recognised the right 

to  secure  future  maintenance  for  eligible  dependents.22   Again  the  facts  in 

MAGEWU’s23 case are distinguishable.   There is no order of the maintenance court 

against the applicant in casu.

20  See MNGADI v BEACONS SWEETS AND CHOCOLATES PROVIDENT FUND AND 
OTHERS 2004 (5) SA 388 (D).   

21 See 20 above.
22 See MAGEWU v ZOZO AND OTHERS 2004 (4) SA 578C.  
23 See 22 above.
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It was submitted on behalf of the applicant that his duty to provide maintenance for his 

dependants must rank as a preferent claim.   This is irrelevant at present as the funds 

are not yet lawfully due to the applicant.   The determination of the lawfulness of his 

employment contract will be the deciding factor.

The applicant  was a member of  the first  respondent  by virtue of  the terms of his 

contract of employment with the second respondent.   The second to fourth applicants 

have never been members of the first respondent and have never been entitled to 

receive any benefits from the first respondent other than in the event of the applicant’s 

death.   

The second and further applicants would only be entitled to payment of a benefit from 

the first respondent on the death of the first applicant and this is not applicable in 

casu.

The second and further applicants’ rights to be maintained arises only in respect of 

funds that are lawfully due to a person and the first applicant’s pension withdrawal 

benefits are presently not lawfully due to him.   There is accordingly no duty on the 

first respondent to pay maintenance to the second to fourth applicants.

The application is dismissed with costs.
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