
Challenges faCed by attorneys –  
rights to appear in superior Courts

Community service via technology – 
what legal practitioners can do

DECEMBER 2022

‘Lying-in 
expenses’
in the 
maintenance 
courts

When can a company 
successfully resist a 
winding-up application 
based on a counterclaim?

Preferential Procurement  
Policy Framework Act: The 
importance of drafting  
unambiguous legislation 

Breaking the causal chain:  
When can the Minister of 
Police be held liable for 
further detention?

Claims in terms of s 55 of the  
Legal Practice Act: What legal 

 practitioners must consider, 
 guard against, or look out for

Can historical 
inconsistency be 

invoked for 
serious 

criminal 
conduct? 

Improving the legal system and 
resources for victims of 

domestic violence

Violence in the
 heat of the 

moment – assault 
incidents amid 

strike action 

The repercussions of paying  
admission of guilt fine 



http://www.stadio.ac.za


DE REBUS – DECEMBER 2022

- 1 -

December 2022  Issue 635
ISSN 0250-0329

CONTENTS

Regular columns
Editorial            3

Letters to the Editor          6

Practice management   

 Claims in terms of s 55 of the Legal Practice Act: 

What legal practitioners must consider, guard 

against, or look out for        7

Practice note   

 ‘Lying-in expenses’ in the maintenance courts      8

 When can a company successfully resist a  

winding-up application based on a  

counterclaim?          9

The law reports            28

Case notes
 Violence in the heat of the moment – assault  

incidents amid strike action         32

 The rights of a child are of paramount 

importance and applies to all aspects of  

the law which affect the child        34

New legislation                37

Employment law         

 Can historical inconsistency be invoked for  

serious criminal conduct?        40

People and practices              41

Recent articles and research             43

Challenges faCed by attorneys –  
rights to appear in superior Courts

Community service via technology – 
what legal practitioners can do

DECEMBER 2022

‘Lying-in 
expenses’
in the 
maintenance 
courts

When can a company 
successfully resist a 
winding-up application 
based on a counterclaim?

Preferential Procurement  
Policy Framework Act: The 
importance of drafting  
unambiguous legislation 

Breaking the causal chain:  
When can the Minister of 
Police be held liable for 
further detention?

Claims in terms of s 55 of the  
Legal Practice Act: What legal 

 practitioners must consider, 
 guard against, or look out for

Can historical 
inconsistency be 

invoked for 
serious 

criminal 
conduct? 

Improving the legal system and 
resources for victims of 

domestic violence

Violence in the
 heat of the 

moment – assault 
incidents amid 

strike action 

The repercussions of paying  
admission of guilt fine 

11

Challenges faced by attorneys – 
rights to appear in superior courts

11 

Section 25(3)(a) limits an attorney’s freedom to perform 
certain litigation activities in superior courts. This,  
Professor Fareed Moosa believes limits an attorney’s free-

dom to practice their profession and weakens the attorney’s 
dignity. As there is nothing in the Legal Practice Act 28 of 2014 
(LPA) obliging an attorney to engage in litigation work during 
the three-year period, the exclusion catered for in s 25(3) and 
its duration bear no rational relation to achieving any identi-
fiable government objective. The aim of the LPA is to create 
a single, independent legal profession broadly reflecting the 
country’s diversity and its demographics. However, instead of 
creating a level playing field where all admitted practitioners 
are equally entitled to practice unhindered by barriers, the leg-
islature placed obstacles in the path of newly admitted legal 
practitioners.
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Community service via technology 
– what legal practitioners can do 

13 

The Legal Practice Act 28 of 2014 (LPA) emphasises com-
munity service as a provision of legal education and 
training for the purpose of broadening access to justice 

by putting in place measures to provide for the rendering of 
community service by candidate legal practitioners and prac-
tising legal practitioners. Community service in this context 
may include providing legal education and training. Professor 
Rehana Cassim and legal practitioner Shaida Mahomed sub-
mit that this creates an opportunity for technology to be used 
to educate and empower disadvantaged communities, particu-
larly those in remote areas, by providing legal education to 
them on matters relevant to their daily lives. To elaborate on 
how legal practitioners could use technology to empower dis-
advantaged communities, Prof Cassim and Ms Mahomed use 
Unisa’s virtual street law programme as a practical case study. 
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Preferential Procurement Policy Framework Act:
The importance of drafting unambiguous legislation 

19 

Senior State Law Advisor, Lonwabo Sopela, discusses the Constitutional 
Court (CC) decision in Minister of Finance v Afribusiness NPC 2022 (4) 
SA 362 (CC), in which Afribusiness challenged the validity of the Pref-

erential Procurement Regulations, 2017 by alleging the Minister acted ultra 
vires. The Supreme Court of Appeal (SCA) declared the regulations invalid but 
suspended the invalidity for 12 months. The Minister of Finance appealed the 
SCA decision to the CC, which ruled in favour or Afribusiness. Of particular 
importance were the words ‘necessary or expedient’. The minority judgment 
found that the Minister has the power to make regulations regarding any mat-
ter that is ‘necessary or expedient’, whereas the majority judgment held that 
it is not ‘necessary or expedient’ for the Minister to make regulations with the 
aim of achieving that which is achievable in terms of s 2(1) of the Preferential 
Procurement Policy Framework Act 5 of 2000.

Improving the legal system and resources for victims 
of domestic violence

15 

Magistrate, Desmond Francke, writes that spouses and children victim-
ised by domestic violence may become implicated in multiple concur-
rent legal proceedings, for example, reporting an incident of violence 

to the police can trigger prosecution in criminal court and family court child 
protection proceedings, which could lead to conflicting court orders. This calls 
for greater integration to bring about a more victim-centred approach to deal 
with domestic violence in the court and the introduction of the Criminal and 
Related Matters Amendment Act 12 of 2021 appears to be a step in the right 
direction as it aims to protect the rights of complainants in domestic offences. 
However, Magistrate Francke writes that of particular concern is s 60(12)(b), 
which refers to ‘holding an enquiry’ only where the interests of justice permit 
the release of the accused, which encroaches on the rights of the accused. 

The repercussions of paying admission of guilt fine 17 

A court can find an accused guilty after a fair trial or an accused can ac-
knowledge that they committed the alleged criminal act and that they are 
guilty via payment of admission of guilt. An admission of guilt fine al-

lows an accused person to accept their guilt and pay the appropriate fine either 
without or after appearing in court. This implies that the criminal procedure is 
expedited and that a long trial is not required. However, it also means that an 
accused will have a criminal record, which means the person may have trouble 
getting a visa to travel overseas, struggle to successfully apply for a firearm 
licence, struggle to get a job, etcetera. Given the foregoing, legal practitioner, 
Dineo Caroline Machedi, writes that the choice to pay an admission of guilt fine 
is one that should not be taken lightly.  

Breaking the causal chain: When can the Minister of 
Police be held liable for further detention?

The Supreme Court of Appeal held that the role of the police officer be-
comes exhausted after bringing the suspect before the court and the 
role for determination of further detention pending trial is one for the 

court. When a court orders further detention the decision must conform to 
the Constitution because an arrest encroaches on one’s right to freedom. If 
the detention does not meet this requirement it becomes unlawful. Assistant 
State Attorney, Limnandi Mtshemla, writes that this scenario attracts liability 
on the Minister of Police when the arrest is unlawful. Furthermore, to break 
the causal chain between arrest and further detention the court must have 
deliberatively considered the judicial process to the question of bail. 

21 

Stay the course and finish what you start23 

In this issue, De Rebus News Reporter, Kgomotso Ramotsho spoke to legal 
practitioner, Tshepo Shabangu, about her journey in the legal profession 
as a female legal practitioner and her role in intellectual property (IP) field 

of law. Ms Shabangu has been in practice post-admission for over 23 years and 
specialises in IP Law at a boutique IP firm. She has also been the recipient of a 
WOZA and South African Professional Services Awards.

derebus@derebus.org.za
http://www.derebus.org.za
http://www.lexisnexis.co.za
http://www.lexisnexis.co.za
http://www.jutalaw.co.za
mailto:DeanC%40ince.co.za?subject=Advertising%20in%20De%20Rebus
classifieds@derebus.org.za
david@lssa.org.za
david@lssa.org.za


DE REBUS – DECEMBER 2022

- 3 -

The attorneys’ profession needs 
the Law Society of South Africa

EDITORIAL

Mapula Oliphant – Editor

T
he Law Society of South 
Africa (LSSA) serves as 
the voice of the attor-
neys’ profession. It rep-
resents and promotes 
the rights of attorneys in 

all matters affecting the profession. 
The LSSA also protects and grows the 
professional services of attorneys and 
identifies and serves the common in-
terest of attorneys.

The LSSA brings together the Black 
Lawyers Association, the National As-
sociation of Democratic Lawyers and 
the independent attorneys. Estab-
lished in 1998 as a voluntary associa-
tion having perpetual succession, it 
changed its constitution in 2018 to be 
a members’ interest organisation with 
an extended mandate, which includes 
the establishment of provincial as-
sociations in all nine provinces, with 
a focus on a transformed profession 
that acts in the interest of both the 
profession and society.

The establishment of provincial as-
sociations has been a critical function 
to ensure that attorneys on the ground 
have an association in the province to 
deal urgently with matters affecting 
their region and talk on behalf of all 
practitioners in that town or region. 

Where there are difficulties, the 
LSSA will speak with one voice to sup-
port the resolution of challenges fac-
ing practitioners. In absence of the 
LSSA, there will be no national repre-
sentative body for the attorneys’ pro-
fession, as the Legal Practice Council 
(LPC) is a regulatory body established 
by statute.

Functions of the LSSA
Legal Education and Development 
(LEAD): The LSSA, through its (LEAD) 
department, continues to be the pre-
mier provider of affordable, quality 
vocational training and profession de-
velopment to legal practitioners and 
candidate legal practitioners. It offers 
Practical Vocational Training (PVT) 
programmes to candidate legal prac-
titioners via the PVT Schools, and the 
23-day PVT short course to prepare 
candidates for the attorneys’ admis-
sion examinations. LEAD also offers 
post-admission training programmes 
to practising legal practitioners to 
keep abreast of developments in 

the profession and ensure the pro-
fession’s standards of practice are 
maintained and enhanced. The LSSA 
is an accredited provider of subsi-
dised Practice Management Training 
in terms of the Legal Practice Act 28 
of 2014. It intends introducing an en-
trepreneurship module to assist legal 
practitioners to run their practices as 
businesses.

De Rebus: The journal is available 
free of charge to practitioners, and 
it has been digital since March 2019. 
Important legal developments are 
highlighted in regular columns. Above 
all else, the journal’s goal is to be an 
educational tool for legal practitioners 
and be used for research and refer-
ence purposes. As a professional jour-
nal, De Rebus seeks to provide leader-
ship to the profession and keep legal 
practitioners abreast of professional 
developments, including the activities 
of the LSSA and its constituents and 
key stakeholders in the legal profes-
sion. 

Professional Affairs and Members’ 
Benefit: The primary functions of the 
department include stakeholder en-
gagement and intervention on legal 
and other issues affecting the profes-
sion (and by extension, the public), 
with the view to promote, preserve 
and uphold the rule of law and the 
administration of justice, and preserv-
ing and upholding the independence 
of the profession and enhancing and 
maintaining its integrity. It also coor-
dinates members’ benefit initiatives, 
manages litigation and informs prac-
titioners of relevant developments. 
The LSSA has several specialist com-
mittees and task teams, focusing on 
the different branches of the law and 
legal practice. The committee system 
forms an integral part of the advocacy 
and decision-making process regard-
ing professional matters. Committee 
members, who are full-time practis-
ing attorneys, are appointed primarily 
based on their expert knowledge in a 
particular field of the law, diligence 
and availability. 

Practice support: Under the Profes-
sional Affairs and Members’ Benefit 
department, this unit, among other, 
provides guidance to assist members 
to manage their practices and comply 
with legislation and rules of the LPC. A 

number of guidelines can be accessed 
on the LSSA website, including as re-
gards to the Protection of Personal 
Information Act 4 of 2013, the Finan-
cial Intelligence Centre Act 38 of 2001 
(FICA) and Risk Management. The con-
veyancing fees guidelines are also on 
the website.

What does the LSSA do 
for the profession
Submissions: The LSSA makes sub-
missions on behalf of the profession 
on issues that affect the profession, 
the administration of justice and the 
rule of law. Below are a few submis-
sions, others can be accesed on the 
LSSA’s website: 
• The South African Law Reform Com-

mission’s recommendations on its 
investigation into legal fees (s 35 of 
the Legal Practice Act 28 of 2014) 
will, if implemented, have serious 
and far-reaching consequences for 
the legal profession and the public. 
Although some of the recommenda-
tions will ensure a more effective 
and efficient system, those regard-
ing a fixed tariff with limited target-
ing cannot be supported. The LSSA 
noted with disappointment that its 
comprehensive submissions on this 
crucial aspect were not accepted, 
the organisation will engage the 
Minister in this regard. 

• The draft Broad-Based Black Eco-
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nomic Empowerment Legal Sector 
Code of Good Practice (LSC) is an-
other piece of legislation that will 
have a serious impact on the legal 
profession and the public. The LSSA 
submitted extensive comments. The 
LSSA supports, in principle, the de-
velopment of a tailor-made Sector 
Code for the legal profession but 
believes that there are fundamental 
issues that need to be addressed be-
fore the LSC can be considered for 
adoption. 

• A concerning development is the 
proposed Conduct of Financial In-
stitutions Bill, 2020, which seeks 
to regulate legal practitioners who 
provide debt collection services. 
The LSSA has made substantial sub-
missions and is closely monitoring 
developments. 

• A number of issues relating to the 
Road Accident Fund (RAF) are of 
concern to the LSSA, including the 
directives and notices prescrib-
ing the terms and conditions upon 
which claims for compensation 
shall be administered. The LSSA’s 
submissions were disregarded and 
it is now considering other options, 
including litigation. The LSSA is also 
challenging the introduction of the 
RAF medical tariffs, which will pre-
clude injured road accident victims 
who are without medical aid or fi-
nancial means from assessing pri-
vate health care. 

• Comments on property-related is-
sues, including the Electronic Deeds 
Registration Systems Act 19 of 2019 
and the Property Practitioners Act 
22 of 2019 and Regulations. As re-
gards the latter, the LSSA success-
fully opposed efforts to bring attor-
neys into the ambit of the Property 
Practitioners Act and to legislate 
their conduct.

• The Debt Collectors Amendment 
Bill, 2016 will make attorneys and 
their staff subject to the jurisdiction 
of the Council for Debt Collectors. 
The LSSA has raised its strenuous 
objection and will continue to do so.

• The Companies and Intellectual 
Property Commission is of the view 
that incorporated attorneys’ compa-
nies holding fiduciary assets in ex-
cess of R 5 million, must have their 
business accounts audited. The  
LSSA’s position is that this is not 
necessary, by virtue of the exclusion 
of s 30(2A) of the Companies Act 71 
of 2008 and made submissions to 
this effect.  

• Submissions to the LPC, including 
on the draft criteria and procedures 
for the conferment of senior coun-

sel and senior attorney status.
• Various submissions to the Rules 

Board for Courts of Law on the Mag-
istrates’ Courts Rules and the Uni-
form Rules of Court, including on 
the statutory tariffs for legal practi-
tioners and the proposed e-Rules.

• Submissions to the Judicial Service 
Commission on the suitability or 
otherwise of shortlisted candidates 
for appointment to the Bench. 
Litigation: The LSSA has an excel-

lent track record as far as litigation is 
concerned. It participated in a number 
of professional interest and public in-
terest cases, either as party or as ami-
cus, including the following:
• Proxi Smart Services (Pty) Ltd v 

Law Society of South Africa and 
Others (CC) (unreported case no 
CCT114/2019, 5-8-2019) (Mogoeng 
CJ, Cameron J, Froneman J, Jafta J, 
Khampepe J, Madlanga J, Mhlantla J 
and Theron J) – dealing with the res-
ervation of conveyancing work for 
conveyancers.  

• University of Stellenbosch Law Clinic 
and Others v National Credit Regu-
lator and Others 2020 (3) SA 307 
(WCC) – on the interpretation of 
certain provisions of the National 
Credit Act 34 of 2005 (NCA), and 
more specifically, the meaning of 
the words  ‘collection costs’. 

• Cape Bar v Minister of Justice and 
Others 2020 (6) SA 165 (WCC) – per-
taining to the Legal Practice Act reg-
ulations on the election of members 
of the Provincial Council.

• Law Society of South Africa and Oth-
ers v President of the Republic of 
South Africa and Others 2019 (3) SA 
30 (CC) – dealing with the suspen-
sion of the operations of the South-
ern African Development Commu-
nity Tribunal.

• Women’s Legal Centre Trust v Presi-
dent of the Republic of South Africa 

and Others 2022 (5) SA 323 (CC) – 
dealing with the issue of the rights 
of women and children in Muslim 
marriages and divorce.

• Janse van Vuuren v Roets and Oth-
ers and a Similar Matter 2019 (6) SA 
506 (GJ) – relating to the interpre-
tation of certain provisions of the 
National Credit Act 34 of 2005 and 
the High Court’s powers as regards 
declarations of over-indebtedness 
and related matters.

• Roderigues v National Director of 
Public Prosecutions of South Africa 
and Others (Sooka and Others as 
Amici Curiae) [2019] 3 All SA 962 
(GJ) – dealing with a stay of prosecu-
tion application.

• Mabunda Inc and Others v Road Ac-
cident Fund; Diale Mogashoa Inc v 
Road Accident Fund (GP) (unreport-
ed case no 15876/2020, 30-4-2020) 
(Davis J) – regarding the RAF’s deci-
sion to remove its panel attorneys. 

• Fenyane v Ndengane (GJ) (case no 
22/19397, 1-3-2022) – regarding ap-
pearance before a taxing master.
Engagements with stakeholders: 

The LSSA regularly engages with rel-
evant stakeholders, including govern-
ment departments, quasi-government 
structures, Parliament, the judiciary 
and other organisations, to lobby for 
constructive laws, policies, process 
and procedures impacting the pro-
fession and the public. Such engage-
ments are also aimed at promoting the 
rights of attorneys and enhancing the 
image of the profession. 

Cybersecurity insurance: The LSSA 
recommends the cybersecurity policy 
developed by Marsh to practitioners. 
This is a discretionary provider, and 
practitioners can choose any other in-
surance provider, as competition will 
reduce the premiums. 

Cybertheft and phishing: The LSSA 
has developed resources to assist and 
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https://www.derebus.org.za/wp-content/uploads/2021/06/Rodrigues-v-National-Director-of-Public-Prosecutions-of-South-Africa-and-Others-2019-3-All-SA-962-GJ.pdf
https://www.derebus.org.za/wp-content/uploads/2021/06/Rodrigues-v-National-Director-of-Public-Prosecutions-of-South-Africa-and-Others-2019-3-All-SA-962-GJ.pdf
https://www.derebus.org.za/wp-content/uploads/2021/06/Rodrigues-v-National-Director-of-Public-Prosecutions-of-South-Africa-and-Others-2019-3-All-SA-962-GJ.pdf
https://www.derebus.org.za/wp-content/uploads/2020/04/Mabunda-Incorportated-and-Others-v-Road-Accident-Fund.pdf
https://www.derebus.org.za/wp-content/uploads/2020/04/Mabunda-Incorportated-and-Others-v-Road-Accident-Fund.pdf
https://www.derebus.org.za/wp-content/uploads/2020/04/Mabunda-Incorportated-and-Others-v-Road-Accident-Fund.pdf
https://www.derebus.org.za/wp-content/uploads/2020/04/Mabunda-Incorportated-and-Others-v-Road-Accident-Fund.pdf
https://www.derebus.org.za/wp-content/uploads/2020/04/Mabunda-Incorportated-and-Others-v-Road-Accident-Fund.pdf
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provide general guidance to firms to 
protect their information and com-
munications technology systems to 
mitigate the risks of potential cyber 
intrusion, phishing and ultimate theft 
or ransom. This is freely available on 
the LSSA website.

Risk Management and FICA: The 
LSSA has developed a guide for the 
compliance to the Financial Intelli-
gence Centre new compliance frame-
work based on a risk management ap-
proach called Risk Management and 
Compliance Programme. The frame-
work ensures a risk approach and 
deals with anti-money laundering and 
counter-terrorism financing. 

Mental wellness: In collaboration 
with PPS and the Reality Wellness 
Group, the LSSA established a tel-
ephonic wellness programme where 
practitioners who are stressed or have 
other mental symptoms can confiden-
tiality call the special call number, 
which is manned by trained consult-
ants, to discuss issues and, where nec-
essary, the consultant will refer the 
practitioner to a professional psychol-
ogist or other mental health specialist 
(NB: the referral will be for the practi-
tioner’s own cost).

Marketing of the profession and 
reputational management: The LSSA 
has embarked on a number of pro-
jects to attract work for the profes-
sion, while providing access to legal 
services for the public. Examples are:
• The national LSSA Wills Week, which 

is now an established highlight 
among the profession’s social out-
reach and access to justice initia-
tives. 

• De Rebus publishes articles that 
promote the profession and puts le-
gal practitioners in a positive light. 
Inasmuch as the journal is for attor-
neys, many members of the public 
read it and use it as a source of re-
search to search for attorneys that 
will deal with their specific prob-
lems.

• Joint events with key stakeholders 
where legal practitioners partici-
pate. This gives exposure to the pro-
fession.

• Through its media interventions, in-
cluding press releases, communica-
tion and engagement, and stakehold-
er relationships, the LSSA protects 
the image, reputation and integrity 
of the profession and positively in-
fluence negative public perceptions. 

• Appointment of arbitrators, liquida-
tors, receivers, etcetera. The LSSA 
regularly updates its panel of legal 
practitioners, which is used as a pri-
mary source when the LSSA is called 

upon to make nominations for these 
services.

• The LSSA nominates attorneys to 
serve on various statutory boards 
and other organisations for the ben-
efit of the profession.
Mentorships: To support the pro-

fession’s quest to provide the high-
est quality of legal services to the 
public, LEAD facilitates a mentorship 
programme between attorneys at dif-
ferent law firms. The objective of the 
mentoring programme is to elevate 
the competence, professionalism and 
success of attorneys through positive 
mentoring relationships. The LSSA 
also facilitates a conveyancing men-
torship programme.

Gender transformation: The Wom-
en’s Task Team deals with the chal-
lenges faced by female practitioners 
and devises strategies to take gender 
equity in the legal profession forward, 
to ensure that women are equally ca-
pacitated to fairly compete and thrive 
in the workplace. 

Young lawyers: The LSSA is in the 
process of reviving and resourcing its 
Young Lawyers Task team to ensure 
that this critical segment of the pro-
fession is serviced, with many young 
lawyers struggling to financially sur-
vive both in their practice and those in 
small practices.

Practice and compliance related 
resources and guidance: Practition-
ers are advised to visit the LSSA’s 
websites, including the De Rebus and 
LEAD websites, for information on 
practice-related assistance.
• Many collaborative free webinars 

are being held jointly with key 
stakeholders. 

• The daily and weekly court rolls in 
respect of some jurisdictions ap-
pear on the LSSA website. The LSSA 
also receives directives and notices 
from certain divisions, to which it 
alerts members via social media 

platforms and newsletter.
• De Rebus introduced candidate at-

torney placement and advertising 
on its website. 

• The LSSA offers brochures and vid-
eo clips on matters of interest to the 
profession and the public. 

• To fill the gap left by the former 
provincial law societies, the LSSA 
provides guidance to legal practi-
tioners on ethics and rules related 
issues. 
Representation on Regional and 

International Fora: The LSSA has in-
ternational, regional and national rec-
ognition and has the leverage to rep-
resent the profession and speak on its 
behalf. It is a member of the Southern 
African Development Community 
Lawyers’ Association, the Pan Afri-
can Lawyers Union, the International 
Bar Association, the Commonwealth 
Lawyers Association and the BRICS Le-
gal Forum. It also has bilateral agree-
ments with some international Bar As-
sociations. This presents a forum for 
a unified approach to members’ inter-
ests with regard to the future, based 
on research, trends, and analysis of 
views. It also promotes the expertise 
of members with national and interna-
tional bodies to ensure practice rights 
and standards are benchmarked and 
enhanced at regional and internation-
al level. 

The LSSA performs a substantial 
amount of duties that are critical to 
the attorneys profession. Without the 
LSSA, there would be a lacuna in the 
professional representation of attor-
neys, which would hamper the work 
of attorneys which is already heavily 
regulated. The LSSA exists to remove 
the friction or red tape attorneys ex-
perience while in practise so that at-
torneys can serve the public and play 
the important role needed in society.

The De Rebus Editorial Committee and  

staff wish all our readers compliments 

of the season and a prosperous new year.

De Rebus will be back in 2023

 with its combined January/February 

edition, which will be available at the 

beginning of February 2023.

EDITORIAL

q
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LETTERS
TO THE EDITOR

Letters are not published under noms de plume. However, letters from practising attorneys 
who make their identities and addresses known to the editor may be considered for publication anonymously. 

PO Box 36626, Menlo Park 0102  Docex 82, Pretoria   E-mail: derebus@derebus.org.za  Fax (012) 362 0969

Rule 22.1.5.1 versus  
r 22.2.4.1 of the Legal  
Practice Act: Inequalities 
in the profession?
The advent of the Legal Practice Act 28 
of 2014 (LPA) was meant to establish a 
single unified statutory body to regulate 
the affairs of all legal practitioners. The 
reforms included in the long title of the 
LPA are, among others, to restructure 
and transform the legal profession, and 
to be consistent with constitutional re-
quirements. Insofar as endeavouring to 
achieve this objective, subordinate legis-
lation in the form of Rules made under 
the authority of ss 95(1), 95(3) and 109(2) 
of the LPA (the Rules) had to come into 
existence in 2018. The Rules, which also 
need to be consistent with the Constitu-
tion, came into being through ss 95(1), 
95(3) and 109(2)(a) of the LPA to enable 
the administrative function of such pri-
mary legislation to be realised effective-
ly. The realisation is, however, not that 
simple, but requires the question of how 
consistency with the Constitution and 
specifically the right to equality will be 
achieved in the legal profession?

The LPA and Rules define both candi-
date attorneys and pupils as candidate 
legal practitioners and as those who are 
currently undergoing practical vocation-
al training. The definition places both 
candidate attorneys and pupils under 
one umbrella, which is complementary 
to one of the purposes of the LPA found 

in s 3(c). The section refers to the LPA’s 
aim to create a unified statutory body 
regulating the affairs of legal practition-
ers and candidate legal practitioners in 
South Africa.

In South African Legal Practice Coun-
cil v Alves and Others 2021 (4) SA 158 
(SCA) at para 9 the court referred to  
s 3(c) of the LPA to address inequalities 
in the profession that inevitably created 
the necessity for the Act. The court fur-
ther held that one of the purposes of the 
Act was to ‘level the playing field’. This 
reference was used to further highlight 
the right to equality the LPA so earnestly 
sought to achieve through its provisions.

The first of these provisions is s 27(2) 
of the LPA, which provides: ‘The rules … 
must regulate the payment of remunera-
tion, allowances or stipends for all candi-
date legal practitioners’ (my italics). 

However, this is not portrayed in 
terms of the Rules. Rule 22.1.5.1 allows 
candidate attorneys to earn bona fide re-
muneration for their services. While its 
counterpart, r 22.2.4.1 does not make 
provision for pupils to be allowed an 
equal opportunity to also earn a bona 
fide remuneration for their services. In 
fact, the latter rule does not mention this 
specific aspect. These rules are prima fa-
cie identical, except for this portion.

The second of these provisions is  
s 95(1)(o) of the LPA, which further pro-
vides the Legal Practice Council must 
make rules relating to the payment of 
remuneration, allowances and stipends 
concerning all candidate legal practition-

ers. The Rules allowing candidate attor-
neys to be allowed bona fide remunera-
tion but pupils not, is not encompassing 
of the inclusivity the LPA intended to 
bring about.

The Rules need to be balanced allow-
ing both candidate attorneys and pupils 
a fair opportunity to benefit from the 
legislation. The promotion of inclusiv-
ity would mitigate any unintentional 
infringement on equality in the profes-
sion. The Promotion of Equality and 
Prevention of Unfair Discrimination Act 
4 of 2000 speaks to these aspects of op-
portunity and benefits embedded in the 
law, rules and the like in addressing dis-
crimination. It is these benefits, oppor-
tunities or advantages mentioned in part 
(b) of the ‘discrimination’ definition that 
should not be withheld from any candi-
date legal practitioner, more specifically 
pupils.

I conclude, that because of the nov-
elty of the Act, it is understandable for 
these imbalances to occur. It is up to all 
legal practitioners and candidate legal 
practitioners to work together through 
engagement for necessary amendments 
to be made to the Rules. It is through this 
mechanism that all voices of interested 
parties will be heard in achieving one of 
the primary purposes of the Act, which 
is forging equality through transforma-
tion.

Tumelo Mamabolo NDip Legal  
Assistance (TUT) HCert LLB (UNISA) is 

a paralegal at Moima Incorporated. 

http://www.legalsuite.co.za
https://www.derebus.org.za/wp-content/uploads/2022/11/South-African-Legal-Practice-Council-v-Alves-and-Others-2021-4-SA-158-SCA.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/South-African-Legal-Practice-Council-v-Alves-and-Others-2021-4-SA-158-SCA.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/South-African-Legal-Practice-Council-v-Alves-and-Others-2021-4-SA-158-SCA.pdf
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Claims in terms of s 55 of 
the Legal Practice Act: What legal 

practitioners must consider, 
guard against, or look out for

By  
William 
Rampela 
Mokoena

PRACTICE MANAGEMENT – LEGAL PRACTICE

T
he Legal Practitioners’ Fi-
delity Fund (the LPFF) is li-
able to repay claimants who 
show that they have suf-
fered pecuniary loss due to 
theft of money or property 

‘given in trust’ (s 55 of the Legal Practice 
Act 28 of 2014 (LPA), read with s 57(1)
(a)) to a trust account practice. The theft 
must have been committed by the legal 
practitioner themselves, or an employee 
or person supervised by that legal prac-
titioner – in the course and scope of the 
practice of the legal practitioner con-
cerned.

The claim qualifies as well if the per-
petrator is – 

‘(b) … an attorney or person acting as 
executor or administrator in the estate 
of a deceased person; or (c) … an attor-
ney or person employed by that attorney 
who is a trustee in an insolvent estate 
or in any other similar capacity, exclud-
ing a curator to a financial institution in 
terms of the Banks Act, 1990 (Act no 94 
of 1990) or a liquidator of a mutual bank 
in terms of the Mutual Banks Act, 1993 
(Act no 124 of 1993)’ (s 55(1)).

Recently, in Leysath v Legal Practition-
ers’ Fidelity Fund Board of Control (SCA) 
(case no 770/2021, 28-7-2022) (Smith 
AJA (Petse DP, Zondi and Mabindla-Bo-
qwana JJA and Savage AJA concurring)), 
the court (at para 24) reiterated that for 
the claim to be considered as valid, what 
needs to be established by the claimant 
is that:

‘(a) [the claimant] had suffered pecuni-
ary loss; 

(b) by reason of theft committed by 
[the legal practitioner – or any other per-
son mentioned in the section]; 

(c) of money entrusted [the LPA uses 
the phrase ‘given in trust’] by or on the 
[claimant’s] behalf; 

(d) in the course of [the legal practi-
tioner’s] practice’ (my italics). 

The court further emphasised that 
‘not all monies paid into an attorney’s 
trust account constitute an entrustment’ 
and that ‘the term is … not limited to 
cases where the money or property was 
subject to a “trust” in the legal technical 
sense of the word.’

Discussion
It is known that claimants mention – 

as the reason for their failure to lodge 
claims within the prescribed period of 
three months as required by s 78 of the 
LPA – the reluctance or unwillingness of 
certain legal practitioners to be involved 
in litigation against colleagues. 

But one is also aware of instances 
where legal practitioners have accepted 
instructions to represent claimants and 
proceeded to lodge claims against the 
LPFF on behalf of such clients, only to 
abandon such claimants, halfway to-
wards finalising the claim when the LPFF 
asks questions or requires certain infor-
mation or documents and the legal prac-
titioners concerned seem to have no clue 
how to comply with the request.

Legal practitioners are implored to 
consider that the Code of Conduct for all 
Legal Practitioners, Candidate Legal Prac-
titioners and Juristic Entities (the Code), 
which applies to and must be observed 
by all those mentioned therein clause 3.9 
requires inter alia, that legal practition-
ers ‘retain the independence necessary 
to enable them to give their clients … 
unbiased advice’. They must, therefore, 
guard against putting themselves in po-
sitions where the collegiality professed 
to be shared between legal professionals 
might lend itself to an interpretation of 
unethical allegiance, which in turn and 
on later analysis, might be seen as mis-
conduct. 

May a legal practitioner fail or refuse 
to act for a claimant who pursues against 
a professional colleague a potentially 
meritorious claim, and thereby deny the 
claimant access to justice – on the mere 
and patently flimsy basis that they feel 
uncomfortable to litigate against a col-
league? 

The Code further expects legal practi-
tioners to ‘remain reasonably abreast of 
legal developments, applicable laws and 
regulations, legal theory and the com-
mon law, and legal practice in the fields 
in which they practise’ (clause 3.13). 
Might they be regarded as meeting this 
expectation if in some instances they are 
reported by claimants/clients to have ad-
vised claimants to proceed on their own 
because the legal practitioner in ques-
tion does not understand what the LPFF 
requires, or they do not know anymore 
how to take the client’s claim further? 

Legal practitioners must remember 

that they must ‘advise their clients at the 
earliest possible opportunity on the like-
ly success of such clients’ cases and not 
generate unnecessary work, nor involve 
their clients in unnecessary expense’ 
(clause 3.10). And they must ‘use their 
best efforts to carry out work in a com-
petent and timely manner’ (clause 3.11).

There are legal practices that are re-
garded as newly established or yet-to-
develop. These law firms must look out 
for opportunities to earn a fee. In this 
regard, s 92(1) of the LPA may be useful, 
in that it provides that: 

‘Whenever in any legal proceedings or 
any dispute in respect of which legal ser-
vices are rendered for free to a litigant 
or other person by a legal practitioner …, 
and costs become payable to that litigant 
or other person in terms of a judgment 
of the court or a settlement, or other-
wise, that litigant or other person must 
be deemed to have ceded his or her rights 
to the costs to that legal practitioner, … 
or practice.’ 

Section 57(1)(e) obliges the LPFF to 
refund ‘the costs or any portion thereof 
incurred by a claimant in establishing a 
claim or attempting to recover the whole 
or a portion of the claim from the person 
whose wrongful conduct gave rise to the 
claim’. 

Legal practitioners must only rec-
ognise that they shall ‘be entitled to a 
reasonable fee for their work, … [and] 
no legal practitioner shall fail or refuse 
to carry out, or continue, a mandate on 
the ground of non-payment of fees and 
disbursements (or the provision of ad-
vance cover therefor) if demand for such 
payment or provision is made at an un-
reasonable time or in an unreasonable 
manner, having regard to the particular 
circumstances’ (clause 3.12). 

For this, they might want to resort to 
contingency fee agreements as the basis 
for accepting the mandate. But they must 
heed this warning from courts: ‘… the 
[Contingency Fees Act 66 of 1997) does 
not authorise a legal practitioner to re-
cover a contingency fee that is exploita-
tive’. And ‘a contingency fee agreement 
that is not covered by the Act, or which 
does not comply with the requirements 
of the Act, is invalid’ (Mkuyana v Road 
Accident Fund [2020] 3 All SA 834 (ECG) 
at paras 14 and 22).

https://www.derebus.org.za/wp-content/uploads/2022/11/Leysath-v-Legal-Practitioners-Fidelity-Fund-Board-of-Control.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Leysath-v-Legal-Practitioners-Fidelity-Fund-Board-of-Control.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Leysath-v-Legal-Practitioners-Fidelity-Fund-Board-of-Control.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Leysath-v-Legal-Practitioners-Fidelity-Fund-Board-of-Control.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Leysath-v-Legal-Practitioners-Fidelity-Fund-Board-of-Control.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Mkuyana-v-Road-Accident-Fund-2020-3-All-SA-834-ECG.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/Mkuyana-v-Road-Accident-Fund-2020-3-All-SA-834-ECG.pdf
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Conclusion 
To accept instructions from potential 
claimants in respect of s 55 matters 
makes business sense. Legal practition-
ers must be open to, and willing, to ac-
cept such instructions. They should not 
worry about the perceived negative im-
pact it might have on their relationship 
with colleagues. Their focus must be 
only to help clients to access justice. All 
they must consider is their ethical and 
professional duty to the clients. They 

must look out for any opportunity to 
earn a fee, but in a proper manner. 

And when they do accept such man-
dates, they must be prepared and be 
ready to run with the matter to its finali-
ty. They must ensure that they have read 
and understood all relevant case law on 
these claims.

The courts do recognise that ‘it is a 
sad day when one member of the legal 
profession is asked to protect a member 
of the public from the conduct of a col-
league’. But they do also commend them 

for doing so (South African Legal Prac-
tice Council v Bobotyana [2020] 4 All SA 
827 (ECG) at paras 31 and 60).

q

William Rampela Mokoena BProc 
(University of Zululand) is a Cura-
torship Officer at the Legal Practi-
tioners’ Fidelity Fund in Centurion.

PRACTICE NOTE – PERSONS AND FAMILY LAW

‘Lying-in expenses’ in  
the maintenance courts

By  
Roxanne 
Jansen

M
any mothers are oblivi-
ous to the term ‘lying-in 
expenses’ and unbeknown 
to them, fail to claim these 
expenses when applying 

for child maintenance for the first time. 
‘Lying-in expenses’ are the reasonable 
costs incurred by the mother during 
her pregnancy, at the time of the child’s 
birth and immediately thereafter. Pri-
marily, these are reasonable costs for, 
inter alia, obstetrician’s appointments, 
hospitalisation, prescribed medication, 
and the necessities required for the baby 
immediately after birth. Although, there 
is no numerus clausus of the items that 
may be included as lying-in expenses, it 
is imperative that the mother document 
and/or keep receipts of all expenditure 
during this period, to produce her doc-
umentary evidence in support of such 
claim.

Section 16(1)(a)(ii) of the Maintenance 
Act 99 of 1998 (as amended) provides as 
follows: 

‘(1) After consideration of the evidence 
adduced at the enquiry, the maintenance 
court may –

(a) in the case where no maintenance 
order is in force –

…
(ii) make an order against such person, 

if such other person is a child, for the 
payment to the mother of the child, of 
such sum of money, together with any 
interest thereon, as that mother is in 
the opinion of the maintenance court 
entitled to recover from such person 
in respect of expenses incurred by the 
mother in connection with the birth of 
the child and of expenditure incurred by 

the mother in connection with the main-
tenance of the child from the date of the 
child’s birth to the date of the enquiry.’

The mother is, therefore, entitled to 
claim lying-in expenses for maintenance 
from the date of birth of the child un-
til the day the maintenance enquiry 
has been concluded, either informally 
in terms of a s 6 investigation with the 
Maintenance Officer, or alternatively 
during a formal enquiry in terms of s 10 
in the Maintenance Court. Section 15(2) 
of the Maintenance Act provides that: 

‘(2) The duty extends to such support 
as a child reasonably requires for his or 
her proper living and upbringing, and 
includes the provision of food, clothing, 
accommodation, medical care and edu-
cation.’

Section 15(3) of the Maintenance Act 
provides: 

‘(b) Any amount so determined shall 
be such amount as the maintenance 
court may consider fair in all the circum-
stances of the case.’

It is important to note that these ex-
penses are apportioned between the par-
ties according to their respective means, 
as provided in terms of s 15(3)(a)(ii) of 
the Maintenance Act. ‘Means’ have been 
widely discussed by our courts, and is 
not considered to be confined to the 
form of ‘income’ only, as clarified in the 
case of Kroon v Kroon [1986] 1 All SA 423 
(E); 1986 (4) SA 616 (E) at 624 ‘means of 
support’ includes ‘property that can be 
used to produce income’. This broader 
definition of ‘means’ is further noted in 
the South African Law Reform Commis-
sion (SALRC) Discussion Paper 157 ‘Pro-
ject 100b Review of The Maintenance Act 

99 of 1998’, May 2022, under ch 4 and is 
well received, where maintenance orders 
are to include payment in kind, either by 
way of supplying specified goods, which 
may be livestock, or providing a service 
or services. The implementation of these 
alternative forms of payments in respect 
of maintenance, would provide much re-
lief to the mothers whose claims are or-
dinarily protracted due to fathers being 
unemployed. 

In instances where a settlement has 
been reached, the claims are gener-
ally concluded between the parties on a 
Consent and Maintenance Order (J214E) 
agreement, duly signed by both parties 
with the assistance of the Maintenance 
Officer, alternatively on the conclusion 
of a formal enquiry before the Presiding 
Officer where a s 16 order is considered 
or granted. 

It is common knowledge that women 
are disadvantaged by having to take days 
off from work to submit maintenance 
application forms and attend court 
proceedings, yet are denied s 11(1) sub-
sistence and travel allowance by main-
tenance courts all over South Africa,  
while the National Strategic Plan on 
Gender-Based Violence and Femicide – in 
particular – pillar five in clause 5.4 envis-
ages: ‘Strengthened child maintenance 
and related support systems to address 
the economic vulnerability of women.’ 

Challenges associated  
with a claim for ‘lying-in 
expenses’
The Application for Maintenance Order 
form (J101) makes no provision for the 

https://www.derebus.org.za/wp-content/uploads/2021/01/South-African-Legal-Practice-Council-v-Bobotyana-2020-4-All-SA-827-ECG.pdf
https://www.derebus.org.za/wp-content/uploads/2021/01/South-African-Legal-Practice-Council-v-Bobotyana-2020-4-All-SA-827-ECG.pdf
https://www.derebus.org.za/wp-content/uploads/2021/01/South-African-Legal-Practice-Council-v-Bobotyana-2020-4-All-SA-827-ECG.pdf
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inclusion of lying-in expenses and, is 
therefore, merely inferred by the Main-
tenance Officer and/or Presiding Officer 
when assessing and determining the 
maintenance claim, which may be disre-
garded if not brought to the attention of 
the said official. It should henceforth be 
incumbent on all maintenance staff to 
address this claim with mothers, when 
assisting them in the completion of the 
J101 form. Section 28(2) of the Consti-
tution provides that: ‘A child’s best in-
terests are of paramount importance in 
every matter concerning the child.’ This 
stance is echoed in s 9 of the Children’s 
Act 38 of 2005 where specific attention 
should be given to matters related to 
the care, protection, and well-being of 
a child, ensuring that the standard that 
the child’s best interests is of paramount 

q

Roxanne Jansen LLB (UWC) is an ad-
mitted legal practitioner and a Main-
tenance Officer at the Bellville Main-
tenance Court in the Western Cape. 

importance, is always applied. As, offic-
ers of the court, it is our shared respon-
sibility to promote and protect the rights 
of children. 

Lying-in expenses may only be claimed 
once, namely, prior to any order for 
maintenance being made in favour of the 
mother. In the event that maintenance 
orders have been granted, either by way 
of a divorce decree or maintenance or-
der, without the consideration of lying-in 
expenses, the opportunity to claim lying-
in expenses, has consequently, been lost. 
It is unfortunate that no condonation 
process or reasonable excuse for late 
submission of lying-in expenses is pro-
vided in the maintenance legislation or 
the subsequent SALRC Discussion Paper 
157, nor the Maintenance Amendment 
Bill B17 of 2002, as these costs are indu-

bitably incurred during pregnancy and 
after birth by all mothers, irrespective of 
whether it was paid by relatives and/or 
friends of the mother.

It is, therefore, eagerly anticipated 
that every amendment considered or ef-
fected to maintenance legislation, essen-
tially promote and protect the rights of 
children and that government’s commit-
ment to empower women in the mainte-
nance courts, be achieved. 

When can a company 
successfully resist a 

winding-up application  
based on a counterclaim?

By 
Wandile 
Mbabane

A 
well understood principle in 
South African common law; 
is that a creditor of a com-
pany is entitled to apply to 
court for an order to compel 

the winding-up of a company that is un-
able to pay a debt that is due and pay-
able by the company to the creditor. This 
principle was codified into statute in the 
Companies Act 61 of 1973 (the old Com-
panies Act), at s 344 read with s 345 of 
the old Companies Act. This legislation 
is still in force and applicable notwith-
standing the advent of the new Com-
panies Act 71 of 2008. The court has a 
discretion in deciding whether or not to 
grant the order for the liquidation of the 
company; and of equal importance to 
the application and enforcement of the 
creditor’s entitlement with regard to its 
rights in the old Companies Act, as re-
ferred to above, is that the debt owed to 
the creditor cannot be disputed on bona 
fide and reasonable grounds by the com-
pany. Once the existence of the debt is 
established by the creditor the onus will 
be on the company to show that the debt 
is disputed on bona fide and reasonable 
grounds. 

The matter of Afgri Operations Ltd 
v Hamba Fleet (Pty) Ltd 2022 (1) SA 91 

(SCA) shed light on when the court will 
consider a counterclaim against the 
creditor, which is alleged by a compa-
ny debtor to be sufficient to vitiate the 
creditor’s rights to the granting of an or-
der for the winding-up of the company 
debtor where the latter cannot pay the 
creditor’s debt.

The facts of this case are worth dis-
cussing briefly. Hamba Fleet (Pty) Ltd 
(Hamba Fleet) was a debtor company of 
Afgri Operations Ltd (Afgri) due to the 
former failing to pay certain costs, which 
the court had held Afgri had been validly 
entitled to receive from it. In response 
to Hamba Fleet’s failure to pay, Afgri 
brought an application for the winding-
up of Hamba Fleet. Hamba Fleet sought 
to resist the granting of an order for its 
liquidation being taken against it on the 
basis that Afgri’s debt was disputable on 
bona fide and reasonable grounds.

In deciding the case, the Supreme 
Court of Appeal (SCA) reaffirmed the 
principle that ‘the discretion of a court to 
refuse to grant a winding-up order where 
an unpaid creditor applies is a “very nar-
row one” that is rarely exercised’ and 
exercised in special or unusual circum-
stances. Further, it affirmed that gener-
ally, after a creditors’ indebtedness has 

prima facie been established, the burden 
of proof where a company debtor seeks 
to resist an order being made against it 
then shifts to the company debtor, which 
must show that the indebtedness estab-
lished is disputed on bona fide and rea-
sonable grounds. 

The court confirmed that the test for 
establishing the existence of bona fide 
and reasonable grounds to refuse an 
order sought by the creditor where a 
company debtor alleged the existence 
of a counterclaim the debtor company 
has against the creditor, is found in 
Plascon-Evans Paints Ltd v Van Riebeeck 
Paints (Pty) Ltd [1984] 2 All SA 366 (A). 
The court noted that for the company 
debtor to succeed in its attempts to re-
sist the order based on the existence 
of a counterclaim, the pleadings of the 
debtor company must demonstrate a 
prima facie case in favour of the debtor 
company specifically in respect of the 
counterclaim.

The court found that Hamba Fleet had, 
in what purported to be a counterclaim, 
merely alleged that it was owed moneys 
that would offset its indebtedness. The 
court held that Hamba Fleet’s averments 
were tantamount to an allegation and 
lacked any real evidence such as: sum-
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mons instituting its counterclaim, and 
documents proving its liquidity.

In addition, Hamba Fleet failed to re-
spond to the s 345 demand. During the 
case the underlying debt, giving rise to 
the application for the winding-up of 
Hamba Fleet, was not in dispute and was 
admitted by Hamba Fleet. Hamba Fleet 
also ‘made no allegation that it was ei-
ther factually or commercially solvent’. 
It was common cause that Hamba Fleet 
was not trading or conducting any busi-
ness at the time of the application for 
its winding-up and it admitted it had no 
assets but placed the blame for this on 
Afgri. Other relevant factors included 

the lack of any indication that the re-
spondent may be solvent and the fact 
that Hamba Fleet did not appear to be 
trading.

The court found that Hamba Fleet had 
failed to demonstrate a prima facie case 
in favour of the debtor company in re-
spect of the counterclaim and, therefore, 
failed to discharge the onus of demon-
strating that its indebtedness to Afgri 
had indeed been disputed on bona fide 
and reasonable grounds. 

The effect of the SCA’s judgment is 
that the unmitigated recourse to a coun-
terclaim, alone, by a respondent, does 
not qualify success to resist an applica-

tion for its winding-up. A debtor com-
pany that wished to rely on the existence 
of a counterclaim against a creditor with 
a valid debt owed to it by the company 
debtor who is seeking the court to order 
the liquidation of the company, must not 
only allege the existence of the counter-
claim in its pleadings but must also pre-
sent strong evidence to establish a prima 
facie case in favour of its counterclaim.

q

Wandile Mbabane LLB (UNISA) is 
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1 Contributions should be original. The 
article should not be published or sub-
mitted for publication elsewhere. This 
includes publications in hard copy or 
electronic format, such as LinkedIn, com-
pany websites, newsletters, blogs, social 
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2 De Rebus accepts articles directly from 
authors and not from public relations 
officers or marketers. However, should a 
public relations officer or marketer send 
a contribution, they will have to confirm 
exclusivity of the article (see point 1 
above). 

3 Contributions should be of use or of in-
terest to legal practitioners, especially at-
torneys. The De Rebus Editorial Commit-
tee will give preference to articles written 
by legal practitioners. The Editorial Com-
mittee’s decision whether to accept or re-
ject a submission to De Rebus is final. The 
Editorial Committee reserves the right to 
reject contributions without providing 
reasons. 

4 Authors are required to disclose their 
involvement or interest in any matter 
discussed in their contributions. Authors 
should also attach a copy of the matter 
they were involved in for verification 
checks.

5 Authors are required to give word counts. 
Articles should not exceed 2 000 words. 
Case notes, opinions and similar items 
should not exceed 1 000 words. Letters 
should be as short as possible. 

6 Footnotes should be avoided. All referenc-
es must instead be incorporated into the 
body of the article. 

7 When referring to publications, the pub-
lisher, city and date of publication should 
be provided. When citing reported or unre-
ported cases and legislation, full reference 
details must be included. Authors should 
include website URLs for all sources, quotes 
or paraphrases used in their articles.

8 Where possible, authors are encouraged to 
avoid long verbatim quotes, but to rather 
interpret and paraphrase quotes. 

9 Authors are requested to have copies of 
sources referred to in their articles acces-
sible during the editing process in order to 
address any queries promptly. All sources 
(in hard copy or electronic format) in the 
article must be attributed. De Rebus will not 
publish plagiarised articles. 

10 By definition, plagiarism is taking someone 
else’s work and presenting it as your own. 
This happens when authors omit the use 
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of quotation marks and do not reference 
the sources used in their articles. This 
should be avoided at all costs because 
plagiarised articles will be rejected. 

11 Articles should be in a format compat-
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12 The publisher reserves (the Editorial 
Committee, the Editor and the De Rebus 
production team) the right to edit contri-
butions as to style and language and for 
clarity and space. 

13. In order to provide a measure of access 
to all our readers, authors of articles in 
languages other than English are re-
quested to provide a short abstract, 
concisely setting out the issue dis-
cussed and the conclusion reached in  
English. 

14. Once an article has been published in De  
Rebus, the article may not be repub-
lished elsewhere in full or in part, in 
print or electronically, without writ-
ten permission from the De Rebus edi-
tor. De Rebus shall not be held liable, in 
any manner whatsoever, as a result of  
articles being republished by third par-
ties. 
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U
nder s 33(1) of the Legal 
Practice Act 28 of 2014 
(LPA), attorneys and ad-
vocates have the right to 
practice law anywhere in 
South Africa (SA). For at-

torneys, this right is restricted by s 25(3)
(a). It reads: ‘An attorney who wishes to 
appear in the High Court, the Supreme 
Court of Appeal or the Constitutional 
Court must apply to the registrar of the 
Division of the High Court in which he or 
she was admitted and enrolled as an at-
torney for a prescribed certificate to the 
effect that the applicant has the right to 
appear in the High Court, the Supreme 
Court of Appeal or the Constitutional 
Court and which the registrar must issue 
if he or she is satisfied that the attorney – 

(a)(i) has been practising as an attorney 
for a continuous period of no less than 
three years: Provided that this period 

may be reduced … by the Council if 
the attorney has undergone a trial 

advocacy training programme ap-
proved by the Council as set 

out in the Rules; 
(ii) is in possession of 
an LLB degree; and 

(iii) has not had 
his or her name 

struck off the 
Roll or has 
not been sus-
pended from 

practice or that 
there are no pro-

ceedings pending to 
strike the applicant’s 

name from the Roll or to 
suspend him or her … ’. 
Section 25(3) is couched 

imperatively: The certificate 
‘must’ be issued if the registrar ‘is 

satisfied’ that the applicant attorney 
discharges the onus of showing that 

the prescribed requirements are met. 
Thus, the registrar has no discretion. In 
this context, the word ‘and’ connecting 
ss 25(3)(a)(ii) with (iii) indicates that the 
three requirements operate conjunctive-
ly (see Maphango and Others v Aengus 
Lifestyle Properties (Pty) Ltd 2012 (3) SA 
531 (CC) at para 50).

When s 25(3) is viewed through the 
prism of the spirit, purport and objects of 
the Bill of Rights as enjoined by s 39(2) of 
the Constitution, then an interpretation 
must be placed thereon which best pre-
serves rights (see Alves v Legal Practice 
Council and Similar Matters 2019 (6) SA 
18 (WCC) at paras 10-11). Section 25(3) 

By Prof 
Fareed 
Moosa

Challenges faced by attorneys – 
rights to appear in superior courts

FEATURE – LEGAL PRACTICE

must also be viewed through the lens of 
history (see Mistry v Interim Medical and 
Dental Council of South Africa and Others 
1998 (4) SA 1127 (CC) at para 25). 

During Apartheid, only advocates had 
the right to appear in superior courts. 
The denial of this right to attorneys con-
stituted unfair discrimination based on 
professional status. Section 9(2) of the 
Constitution envisages legislative and 
other measures that advance attorneys 
as a category of persons disadvantaged 
by discrimination. Thus, the LPA must be 
applied in a way that is transformative by 
promoting substantive equality between 
the attorneys and advocates. This accords 
with s 3 that records its aims as includ-
ing to transform and restructure the legal 
profession in a way that embraces con-
stitutional values and ensures the rule of 
law is upheld, and to broaden access to 
justice by removing barriers. These aims 
form part of the LPA’s internal context, 
which is relevant when its provisions are 
interpreted (see Independent Institute of 
Education (Pty) Ltd v KwaZulu-Natal Law 
Society and Others 2020 (2) SA 325 (CC) 
at paras 41-42).

Under s 25(4)(a), a copy of an attor-
ney’s application must be served on the 
Legal Practice Council (LPC) whose man-
date is to ensure the maintenance of pro-
fessional standards and norms, and to 
enhance and maintain the integrity and 
status of the legal profession (see Legal 
Practice Council v Van Wyk (WCC) (unre-
ported case no 3920/2013, 4-11-2021) 
(Sher J (Bozalek J concurring) at paras 63-
64). The LPC may object to the conferral 
of a s 25(3) certificate. However, the LPA 
lacks a procedure to resolve a disputed 
objection, and it fails to empower the reg-
istrar to adjudicate same. 

It is trite law that, as a creation of stat-
ute, the registrar is imbued with only 
those powers conferred by law. Since the 
High Court’s powers in s 44 do not en-
compass an objection under s 25(3), its 
power to adjudicate same is to be found 
in its reservoir of inherent powers (see 
Ex parte Millsite Investment Co (Pty) Ltd 
1965 (2) SA 582 (T) at 585G-H). All this is 
relevant only if s 25(3)(a) passes muster 
under s 36(1) of the Constitution. For the 
reasons given below, I submit that it fails 
the litmus test of s 36.

Limitations on attorneys’ 
rights
Section 25(3)(a) limits an attorney’s free-
dom to perform certain litigation activi-
ties in superior courts. Thus, it limits an 
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q

the exclusion catered for in s 25(3) and 
its duration bear no rational relation to 
achieving any identifiable government 
objective. 

The lack of a relation between the limi-
tations and their purpose is also palpa-
ble when regard is given to the fact that 
s 25(3) excludes qualified attorneys from 
appearing for litigants, even on a pro bono 
basis. This undermines the attainment of 
the LPA’s goal of broadening access to le-
gal services. Also, s 25(3) creates fertile 
ground for increased litigation costs as 
affected attorneys are obliged to brief 
Counsel. In a country with high rates of 
poverty and unemployment, this creates 
a financial barrier that may well lead to 
a denial of access to justice for some 
litigants (see Camps Bay Ratepayers’ and 
Residents’ Association and Another v Har-
rison and Another 2012 (11) BCLR 1143 
(CC) at paras 10-11). If so, then s 25(3) 
compromises the fulfilment of the LPA’s 
stated aims. 

Attorneys hit by the exclusion in  
s 25(3) remain entitled to appear in courts 
of equal status to a High Court (such as, 
the Labour Court), and in high courts of 
appeal (such as, the Labour Appeal Court 
and Competition Appeal Court). These 
courts are not mentioned in s 25(3), nor 
do they fall in the narrow definition of 
‘High Court’ in s 1 of the LPA. Therefore, 
s 25(3) is not designed in a way that ef-
fectively enhances the attainment of its 
inferred aims. This underscores the ab-
sence of a rational connection between 
the limitations and their purpose. 

The intrusions catered for by s 25(3)
(a) is broad in extent and highly corrosive 
of fundamental rights. First, an attorney 
must practice continuously for three 
years. No provision is made for condona-
tion in cases of non-compliance. Any in-
terruption in the period of practice caus-
es the clock to run de novo. Therefore, an 
attorney may be ineligible for a certificate 
despite being in practice for an aggregate 
of more than three years, albeit non-con-
secutive. Secondly, the stipulation that 
only attorneys with an LLB degree (as de-
fined) qualify for a certificate means that 
attorneys with an equivalent degree from 
a foreign country are ineligible to apply 
for a certificate, despite such qualifica-
tion being catered for in s 26(1)(b). 

If s 25(3) is informed by concerns as to 
the competency of admitted attorneys to 
render certain litigation services, then the 
less intrusive answer lies in subjecting 
candidate legal practitioners to more in-
tensive training that adequately prepares 
them for litigation practice. 

The admission of an attorney to prac-
tice is a representation to the public 
that the admitted attorney is adequately 
trained and qualified to practice law in ac-
cordance with the standards determined 
by the legal profession for its members. 
Every attorney hit by s 25(3) remains enti-
tled to undertake litigation work, even in 

courts where they are unable to appear. 
As a result, it is submitted that s 25(3) 
sends mixed messages about the com-
petence of the attorneys concerned. Fur-
thermore, it is conceivable that the pub-
lic’s confidence in the legal profession 
may be dented by reason that attorneys 
are unleashed onto the public whom the 
legislature deems insufficiently compe-
tent to undertake certain aspects of liti-
gation work.

Conclusion
The Constitution promises a transformed 
society in which we are united in our di-
versity, in which every person is equally 
protected by law, and which frees the 
potential of everyone. In line with these 
aspirations, the LPA creates a single, in-
dependent legal profession broadly re-
flecting our country’s diversity and its 
demographics, seeking to ‘provide equal 
opportunities for all aspirant legal prac-
titioners’ (s 3(b)(iii)). However, instead of 
creating a level playing field where all ad-
mitted practitioners are equally entitled 
to practice unhindered by barriers, the 
legislature placed obstacles in the path of 
newly admitted legal practitioners. 

The limitations imposed by s 25(3), on 
the one hand, give unfair advantage to 
advocates in the practice of law; on the 
other, it relegates certain categories of at-
torneys to second class citizenship in a 
unified profession. All this is reminiscent 
of the inferior, offensive position which 
attorneys were, by law, obliged to endure 
during the dark days of Apartheid. Sec-
tion 25(3) is, thus, a reminder that the 
more things change, the more they stay 
the same. 

For as long as s 25(3) distends the LPA, 
its lofty goals will remain unfulfilled as-
pirations etched in nice-sounding words. 
This will be so particularly if the LPC em-
braces the letter and spirit of s 25(3). If 
so, then this fledgling regulatory body, 
which must serve the interests of all le-
gal practitioners, not merely some, runs 
the risk that it too will be tainted like its 
Apartheid-era predecessors who abided 
and enforced manifestly unjust laws 
that discriminated against attorneys. Un-
doubtedly, s 25(3) does violence to rights 
of attorneys to dignity, equality, and free-
dom to practice law. As such, the LPC 
cannot enforce discipline on a legal pro-
fession if it is not disciplined by, nor seen 
as being disciplined by, the Constitution 
and its values.

attorney’s freedom to practice their pro-
fession entrenched in s 22 of the Consti-
tution (see Esau and Others v Minister of 
Co-Operative Governance and Traditional 
Affairs and Others 2021 (3) SA 593 (SCA) 
at para 118). The right to ply one’s pro-
fession by which a livelihood may be 
earned is connected to the right to work 
which ‘is constitutive of one’s dignity’ 
(see Affordable Medicines Trust and Oth-
ers v Minister of Health and Others 2006 
(3) SA 247 (CC) at para 59 and see also 
Ex parte Tlotlego (GJ) (unreported case 
no 2017/34672, 8-12-2017) (Victor J) at 
para 8). Thus, s 25(3)(a) weakens the at-
torney’s dignity protected in s 10 of the 
Constitution. Since s 25(3)(a) excludes ad-
vocates from its radar, it also infringes an 
attorney’s rights to equality entrenched 
in s 9 of the Constitution. 

These limitations exist in a ‘law of 
general application’ envisioned by  
s 36(1) of the Constitution. The LPA is na-
tional legislation regulating the legal pro-
fession. Accordingly, the onus rests on 
the state actor seeking to enforce the lim-
itations to show that they are reasonable 
and justifiable in an open and democratic 
society based on human dignity, equality 
and freedom, after the balancing consid-
erations in ss 36(1)(a) to (e) are weighed 
in a proportionality evaluation (see Head 
of Department, Mpumalanga Department 
of Education and Another v Hoërskool Er-
melo and Another 2010 (2) SA 415 (CC) at 
para 52). These are now discussed.

The absence of a requirement that 
newly admitted attorneys are to enhance 
their litigation skills during the three-year 
bar indicates that it is not geared at skills 
development. It is presumably aimed at 
public protection against practitioners 
deemed insufficiently skilled for certain 
court work. If so, then this begs asking: 
Why is protection required against quali-
fied attorneys who, by law, can perform 
all other services in relation to the litiga-
tion concerned, save for the right to ap-
pear in court? 

Also, why is such protection not re-
quired against newly admitted advo-
cates? No plausible justification exists 
for this inherently unequal treatment 
targeted at attorneys when compared to 
the treatment of similarly positioned ad-
vocates, all of whom enjoy the unfettered 
right to appear in the courts listed in  
s 25(3). 

The nature of the limitations is self-ev-
ident from s 25(3). The three-year period 
is an arbitrary dividing line. Also, there is 
no basis to contend that precluding attor-
neys for three years, or any other period, 
from appearing in certain courts achieves 
public protection. This is because attor-
neys satisfying the three-year period are 
not necessarily more experienced in liti-
gation than when they were enrolled to 
practice. As there is nothing in the LPA 
obliging an attorney to engage in litiga-
tion work during the three-year period, 
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Community service via technology – 
what legal practitioners can do
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T
he COVID-19 pandemic drove 
legal practitioners, the judici-
ary, and academics to adopt 
innovative new practices and 
use unfamiliar technology to 

conduct their business. Members of the 
legal profession had to embrace technol-
ogy to enable them to work remotely and 
‘meet’ each other and engage with clients 
on virtual platforms such as Zoom, Sky-
pe and Microsoft Teams. New software 
was also introduced in the legal frater-

nity, such as CaseLines. This is a digital 
case management and litigation system, 
launched by the Gauteng Division of the 
High Court in 2020, which enables tri-
als, motions, and appeals to be heard in 
court online, from one’s office or home 
(see www.judiciary.org.za). Legal practi-
tioners can now enrol new civil matters, 
file documents, and present evidence 
electronically, resolving some of the 
problems of the traditional paper-based 
system. E-filing, enabling legal practi-

tioners to access evidence stored in an 
online court system, has also been em-
braced.

While legal practitioners and courts ad-
opted new technologies to transform the 
handling of disputes, university academ-
ics also had to use technology to deliver 
lectures to their students so that they 
were not abandoned during the pandem-
ic. Although the push to use technology 
may cause feelings of isolation through 
the absence of human contact, it also 
holds considerable advantages, saving 
transportation costs and travelling time. 
So technological advances have played a 
critical role in the legal profession and 
changed the nature of legal practice.

The use of technology in the legal fra-
ternity will probably continue long af-
ter the risks of the COVID-19 pandemic 
have subsided. We submit that technol-
ogy must now be broadened in the legal 
profession to educate and empower dis-
advantaged communities, particularly 
those in remote areas, by providing legal 
education to them on matters relevant to 
their daily lives. 

In this regard, the Legal Practice Act 
28 of 2014 (LPA) emphasises commu-

https://www.derebus.org.za/wp-content/uploads/2021/07/Minister-of-Environmental-Affairs-and-Tourism-and-Others-v-Pepper-Bay-Fishing-Pty-Ltd-2004-1-SA-308-SCA.pdf
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nity service and the provision of legal 
education and training. One of its pur-
poses is to broaden access to justice by 
putting in place measures to provide for 
the rendering of community service by 
candidate legal practitioners and prac-
tising legal practitioners (s 3(b)(ii)). The 
Minister of Justice and Correctional Ser-
vices must prescribe the requirements 
for community service after consulting 
the Legal Practice Council. This set of 
requirements may include – 

‘(a) community service as a compo-
nent of practical vocational training by 
candidate legal practitioners; or 

(b) a minimum period of recurring 
community service by practising legal 
practitioners upon which continued en-
rolment as a legal practitioner is depen-
dent’ (s 29(1)). 

Community service in this context may 
include providing legal education and 
training, an academic institution, or a 
non-governmental organisation (s 29(2)
(d)). Consequently, the use of technology 
by candidate legal practitioners and legal 
practitioners may satisfy the community 
service requirement in s 29 of the LPA. 
To elaborate on how legal practitioners 
could use technology to empower disad-
vantaged communities, we use Unisa’s 
virtual street law programme as a practi-
cal case study below. 

Unisa’s virtual street law 
programme
Unisa’s street law programme is run 
by Unisa Law Clinic legal practitioners 
and Unisa academics, who teach LLB 
students about various disciplines of 
the law to enable them to empower lay 
persons by providing them with practi-
cal information about the law and how it 
can be used in their everyday lives. Unisa 
is an Open Distance e-Learning (ODeL) 
environment, which means that it gives 
students affected by the barriers of dis-
tance, cost, and time an opportunity to 
pursue their studies online. Yet its street 
law programme has traditionally been 
conducted in a classroom setting. In 
2021, amid the COVID-19 pandemic and 
the rise of technology in the legal frater-
nity, the Unisa Street Law committee de-
cided to continue empowering commu-
nity members and students with useful, 
practical legal knowledge in a way that 
was safe and efficient. The best method 
of achieving this objective was through 
technology.

Students were educated on a range 
of topics, including domestic violence, 
employment law, business enterprises, 
child bullying, and wills and estates, so 
they could use this knowledge to educate 
community members on their current le-
gal problems. Given South Africa’s high 
unemployment rate, especially among 
the youth, it was thought necessary 
to empower students and community 

members with knowledge relating to em-
ployment law, the procedures relating to 
unfair dismissals and retrenchment, and 
the procedures of the Commission for 
Conciliation, Mediation and Arbitration, 
among other important aspects. Consid-
ering the job losses, it became relevant 
to educate unemployed community 
members on the forms of business en-
terprises available to enable them to take 
the first step in starting their own small 
businesses. Wills and estates also be-
came a grimly relevant topic as the death 
rate climbed during the pandemic. Stu-
dents were taught about the importance 
of having a will and how to draft a valid 
one, so they could share this knowledge 
with their communities. 

Computer literacy is vital today and 
students learn about using technology to 
share information virtually through on-
line platforms such as Microsoft Teams 
and Facebook Live. They are also taught 
how to prepare, design, and deliver an 
online presentation. This learning en-
hances student support in an ODeL envi-
ronment and relieves anxiety about using 
technology. Students from remote areas 
could access the training without a daily 
commute. The training sessions are also 
recorded, enabling convenient replaying, 
bolstering insight and knowledge reten-
tion, and learning at one’s own speed. 
Students who are unable to afford data 
were given data so that they would not 
be excluded from virtual learning. The 
training taught students valuable legal 
and technological skills and encouraged 
them to collaborate with community 
members.

Conclusion 
Taking Unisa’s virtual street law pro-
gramme as an example, we recommend 
that candidate legal practitioners and 
legal practitioners use technology to em-
power communities and educate them 
about their legal rights. For example, us-
ing online platforms such as Zoom or Mi-
crosoft Teams, legal practitioners could 
give talks to women in women’s shelters 
on their legal rights in instances of do-
mestic violence. They could be educated 
about the envisaged online portal to be 
introduced by the Department of Justice 
and Constitutional Development. This 
convenient innovation will enable com-
plainants and other interested parties to 
apply for a protection order online, rath-
er than travelling to a court to get one. 
Legal practitioners could also use online 
platforms to chat to the elderly in old 
age homes about the drafting, updating, 
and safekeeping of their wills. And they 
could educate school children, teachers, 
and their parents in remote areas about 
handling child bullying within the frame-
work of the law. 

Legal practitioners could also give on-
line talks to groups of people in commu-

nity halls in rural areas. If the group of 
persons on the other side can access one 
computer or laptop and the Internet, le-
gal practitioners can reach large groups 
at once. We also encourage legal prac-
titioners to show flexibility in enabling 
people to access these services even if 
they lack technology to overcome the 
digital divide – for example, legal practi-
tioners could use ‘old’ technology, such 
as radio and television, in new ways. A 
single device can reach many people 
simultaneously. Community members 
could even access these sessions on 
their mobile phones. Legal practitioners 
could answer questions and provide 
one-on-one advice at these gatherings. 
Recordings of the talks may be shared in 
communities, especially where Internet 
connectivity is intermittent or unreli-
able, so that greater numbers of persons 
can access the information. Another use-
ful technological tool is Facebook Live, 
which legal practitioners may use to con-
vey pertinent information to the public 
and empower them about their legal 
rights on significant topics.

Providing these services may very well 
fulfil the community service requirement 
in the LPA of providing legal education 
and training. The onset of the COVID-19 
pandemic resulted in technology being 
used to modernise and transform the 
legal profession – now it is time to use 
technology to empower and uplift disad-
vantaged and isolated communities.

Visit www.derebus.org.za  
to download De Rebus from  
our PDF library to keep on  
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S
pouses and children victim-
ised by domestic violence face 
exceptional barriers to access 
family justice in South Africa. 
A multifaceted socio-legal 
problem, domestic violence 

implicates criminal, civil, and family law 
simultaneously. Thus, in taking steps to 
ensure the victim’s and family’s safety 
and the safety of her children, a battered 
woman may become implicated in multi-
ple, concurrent legal proceedings taking 
place in different jurisdictional spheres. 
Reporting an incident of violence to the 
police can trigger a prosecution in crimi-
nal court, and family court child protec-
tion proceedings. These proceedings are 
driven by fundamentally different con-
cerns and will likely be handled by differ-

where after the provisions of that Act 
shall apply’. 

The purpose of the legislation is com-
mended. What is questioned is the word-
ing of it and the need to address it at bail 
proceedings. The purposive approach 
to statutory interpretation requires that 
a court assess legislation in the light of 
its purpose since legislative intent, the 
object of the interpretive exercise, is di-
rectly linked to legislative purpose. In-
terpretations that are consistent with or 
promote legislative purpose should be 
preferred and interpretations that defeat 
or undermine legislative purpose should 
be avoided. It is relevant to note the 
quality of the information that is being 
controlled at bail proceedings. Bail hear-
ings are often conducted informally and 
summarily. The state will often rely on 
inadmissible or untested evidence. Hear-
say, ambiguous after-the-fact conduct, 
evidence of bad character and criminal 
associations, untested similar fact evi-
dence, prior convictions, other outstand-
ing charges, and mere allegations are 
just some of the information that may be 
relied on by the state. It, therefore, begs 
the question of what is the nature, con-
tent, and quality of the allegation that is 
required to hold an inquiry. The wording 
of the Act suggests where bail is refused 
for an accused, an inquiry cannot be 
conducted. An inquiry must be held only 
where the interests of justice permit the 
release of the accused. This section sug-
gests where bail is refused − even if dur-
ing bail proceedings there is evidence 

ent legal practitioners and will be heard 
by different courts. The confusion and 
overlap that result from this fragmenta-
tion can create gaps in safety planning, 
lead to conflicting court orders, and can 
enable the offender to exercise control 
by manipulating the court process. Such 
fragmentation can lead to continued vio-
lence and, in the worst of circumstances, 
to tragedy.

The introduction of the Criminal and 
Related Matters Amendment Act 12 of 
2021, which came into operation on 5 
August 2022, seems to be a step in the 
right direction. The Preamble of the Act 
reads to protect the rights of complain-
ants in domestic-related offences. The 
steps taken by the legislature are not 
novel attempts and have been made in 
various other countries in adopting such 
a strategy to curb domestic violence. 
What is, however, of particular concern 
is the enactment of s 60(12)(b) of the 
Criminal and Related Matters Amend-
ment Act. It reads: ‘If the court is satis-
fied that the interests of justice permit 
the release of an accused on bail as pro-
vided for in subsection (1), in respect of 
an offence that was allegedly commit-
ted by the accused against any person 
in a domestic relationship, as defined in 
section 1 of the Domestic Violence Act, 
1998, with the accused, and a protection 
order as contemplated in that Act has 
not been issued against the accused, the 
court must, after holding an enquiry, is-
sue a protection order referred to in sec-
tion 6 of that Act against the accused, 

By  
Desmond 
Francke

Improving the legal system and resources 
for victims of domestic violence
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or information that shows the accused 
committed a crime that perhaps entails 
domestic violence − an inquiry cannot be 
conducted. The wording of s 60(12)(b) 
defeats the purpose of the Act by pro-
viding protection to all persons against 
whom an offence was allegedly commit-
ted by an accused in a domestic relation-
ship. It, therefore, excludes the accused 
person for whom bail was refused that 
an inquiry must not be conducted, even 
though there may be evidence or infor-
mation of abuse in its many forms. 

The enactment of this section in my 
opinion encroaches on several rights of 
an accused/respondent. These rights are 
enshrined in the Constitution. The word 
‘must’ means that the particular require-
ment is peremptory. The Supreme Court 
of Appeal held that ‘language of a pre-
dominantly imperative nature such as 
“must” is to be construed as peremptory 
rather than directory unless there are 
other circumstances, which negate this 
construction’ (Minister of Environmental 
Affairs and Tourism and Others v Pepper 
Bay Fishing (Pty) Ltd; Minister of Environ-
mental Affairs and Tourism and Others 
v Smith 2004 (1) SA 308 (SCA) at para 
32). The court is, therefore, obliged to 
hold an inquiry in terms of the Domes-
tic Violence Act 116 of 1998. The section 
is silent in so far as ss 4 and 5 of the 
Domestic Violence Act are concerned. 
Courts are not mandated ‘to read words 
into a statutory provision. It is only when 
words are “reasonably capable of bear-
ing” a particular meaning that they may 
be interpreted contextually’ (R v McIn-
tosh [1995] 1 SCR 686). Interpreting the 
words holding an inquiry on a very wide 
interpretation can be construed as com-
pliance with s 5 of the Domestic Violence 
Act. Section 60(12)(b) does, however, in-
fringe the accused/respondent’s rights 
in so far as s 32 of the Constitution is 
concerned. Section 32 reads: ‘Everyone 
has the right of access to –

(a) any information held by the state; 
and 

(b) any information that is held by an-
other person and that is required for the 
exercise or protection of any rights.’ 

It begs the question of how would the 
accused/respondent’s rights be protect-
ed in terms of s 32 of the Constitution? 
It must be remembered the inquiry is 
conducted in terms of s 60(12) of the Act 
– bail proceedings. An accused/respond-
ent is not entitled to any information re-
lating to the offence in question in terms 
of s 60(14) of the Criminal Procedure Act 
51 of 1977. It reads: ‘Notwithstanding 
anything to the contrary contained in 
any law, no accused shall, for the pur-
poses of bail proceedings, have access 
to any information, record or document 
relating to the offence in question, which 
is contained in, or forms part of, a po-
lice docket, including any information, 
record or document which is held by any 

police official charged with the investiga-
tion in question, unless the prosecutor 
otherwise directs’. 

The construction of the section seems 
to suggest the court has no discretion. It 
must issue a protection order in terms 
of s 6 of the Domestic Violence Act af-
ter an inquiry has been held. There is 
no doubt that the courts must give ef-
fect to the intention of the legislature 
as expressed in the words of the statute 
and, however, reprehensible the result 
may appear, it is our duty to the words, 
which are clear, to give them effect. This 
follows from the constitutional doctrine 
of the supremacy of the legislature when 
acting within its legislative powers. The 
fact that the words as interpreted would 
give an unreasonable result, however, is 
certainly grounds for the courts to scru-
tinise a statute to make abundantly cer-
tain that those words are not susceptible 
to another interpretation. For it should 
not be readily assumed that the legisla-
ture intends an unreasonable result or to 
perpetrate an injustice or absurdity. The 
wording of the section seems to suggest 
the court does not have discretion as it 
refers to s 6 of the Domestic Violence 
Act. Section 60(12)(b) of the Criminal 
Procedure Act as amended disregards  
s 6(1)(b) that reads: ‘The application 
contains prima facie evidence that the 
respondent has committed or is com-
mitting an act of domestic violence’ and  
s 6(2)(a) that states the court must ‘con-
sider any evidence previously received 
in terms of section 5(1)’ of the Domestic 
Violence Act. These subsections are the 
foundation on which an order is decided 
in terms of s 6(4) of the Domestic Vio-
lence Act. 

At the risk of repetition, it is impor-
tant to stress that the inquiry falls within 
the ambit of the Criminal Procedure Act 
as amended. The accused/respondent’s 
rights are to some extent infringed in 
terms of s 35(3)(h) and (j). The accused/
respondent is hamstrung by s 6(3) of the 
Domestic Violence Act and s 235 of the 
Criminal Procedure Act. The wording 
of these sections in my opinion are too 
wide, which may lead to absurdity. It is 
a principle of fundamental justice that a 
statute is ‘void for vagueness if its prohi-
bitions are not clearly defined’ (Grayned 
v City of Rockford [1972] USSC 158). A 
vague law does not provide sufficiently 
clear standards to avoid arbitrary and 
discriminatory applications. Factors to 
be considered in determining whether a 
law is too vague, include ‘(a) the need for 
flexibility and the interpretive role of the 
courts, (b) the impossibility of achieving 
absolute certainty, a standard of intelli-
gibility being more appropriate, and (c) 
the possibility that many varying judicial 
interpretations of a given disposition 
may exist and perhaps coexist’ (Young 
v Young [1993] 4 SCR 3). An example 
would perhaps best illustrate how the 

section if applied narrowly might lead to 
absurdity. 

Section 60(12)(b) of the Criminal Pro-
cedure Act refers to any offence that 
was allegedly committed by the ac-
cused against any person in a domes-
tic relationship. It begs the question of 
what occurs if the offence does not fall 
within the ambit of the term ‘domestic 
violence’ as defined in s 1 of the Domes-
tic Violence Act as amended? How does 
the court based upon scant information 
provided during the bail application de-
termine there is a domestic relationship 
between the parties in the light of Daffy 
v Daffy [2012] 4 All SA 607 (SCA); 2013 
(1) SACR 42 (SCA) at para 8?

The intention of the legislature for 
greater integration to bring about a more 
victim-centred approach to deal with do-
mestic violence in the court, must be ap-
plauded. Parliament’s goal should be to 
achieve an integrated establishment of a 
dedicated courtroom for each proceed-
ing related to a single family, which is 
presided over by a single judicial officer. 
This major innovation of the integrated 
domestic violence court model has been 
tested in the city of New York and cer-
tain provinces of Canada with limited 
success. An integrated approach will re-
duce information gaps and diminishes 
the potential for offenders to manipu-
late the court process to extend control 
over their former partners and children 
by allowing one judicial officer to gain 
comprehensive information on a particu-
lar family and insight into their circum-
stances. Depending on the jurisdiction, a 
single judicial officer may make most or 
all the orders that are necessary to ad-
dress the family’s legal issues, including 
granting orders of protection, imposing 
sentences, providing for spousal and/or 
child maintenance, and structuring par-
enting arrangements. The judicial officer 
will be able to hear each proceeding se-
quentially to keep matters distinct and 
ensure that the correct evidentiary and 
procedural rules relevant to each type 
of proceeding are applied. Logistically 
we are far from reaching such a process, 
but we should not be detracted by the 
obstacles our system faces in reaching it. 
The noble attempt by the legislature and 
specifically s 60 (12)(b) of the Criminal 
Procedure Act as amended is not a step 
in the right direction. 

Lastly, the law is only as good as the 
system that delivers on its promises. Our 
focus should be to improve our system 
and resources rather than legislation 
that disregards the constitutional rights 
of the accused and respondents.
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J
erome Levitz states: ‘In a world 
where instant gratification is the 
norm, the relatively simple act of 
paying an admission of guilt fine 
when presented as an alternative 

to an appearance in court, is often under-
standably perceived as a quick and easy 
way to extricate oneself from trouble with 
the law’ (Jerome Levitz ‘Be aware of the 
consequences of paying an admission of 
guilt fine’ (www.fluxmans.com, accessed 
31-10-2022)).

It is common that you may find yourself 
in a scenario where you are accused of al-
legedly committing a criminal offence and 
are given the option of paying a fine for 
admitting guilt. Before you consider pay-
ing the fine, you must first comprehend 

mons in respect of such offence without 
appearing in court; or

(b) a written notice under section 56 
(in this section referred to as the written 
notice) is handed to the accused and the 
endorsement in terms of paragraph (c) of 
subsection (1) of that section purports to 
have been made by a peace officer,

the accused may, without appearing in 
court, admit his guilt in respect of the of-
fence in question by paying the fine stip-
ulated (in this section referred to as the 
admission of guilt fine) either to the clerk 
of the magistrate’s court which has juris-
diction or at any police station within the 
area of jurisdiction of that court or, if the 
summons or written notice in question is 
endorsed to the effect that the fine may 
be paid at a specified local authority, at 
such local authority.’

‘57A. Admission of guilt and payment 
of fine after appearing in court −

(1) If an accused who is alleged to have 
committed an offence has appeared in 
court and is −

(a) in custody awaiting trial on that 
charge and not on another more serious 
charge;

(b) released on bail under section 59 or 
60; or

(c) released on warning under section 
72,

the public prosecutor may, before the 
accused has entered a plea and if he or 
she on reasonable grounds believes that 
a magistrate’s court, on convicting such 
accused of that offence, will not impose 

The repercussions of paying 
admission of guilt fine 

what it entails and what the ramifications 
will be if you do so.

‘The South African criminal law is based 
on the constitutional right that every ac-
cused person … is presumed to be inno-
cent until his/her guilt has been proven’ 
(Legal Wise ‘The consequences of paying 
an admission of guilt fine’ (www.legal-
wise.co.za, accessed 31-10-2022)). A court 
can find an accused guilty after a fair trial 
(s 35(3)), or an accused can acknowledge 
that they committed the alleged criminal 
act and that they are guilty via payment of 
admission of guilt.

The legal framework in 
terms of the Criminal  
Procedure Act 51 of 1977
‘57. Admission of guilt and payment of 
fine without appearance in court −

(1) Where −
(a) a summons is issued against an 

accused under section 54 (in this sec-
tion referred to as the summons) and 
the public prosecutor or the clerk of the 
court concerned on reasonable grounds 
believes that a magistrate’s court, on con-
victing the accused of the offence in ques-
tion, will not impose a fine exceeding the 
amount determined by the Minister from 
time to time by notice in the Gazette, and 
such public prosecutor or clerk of the 
court endorses the summons to the effect 
that the accused may admit his guilt in re-
spect of the offence in question and that 
he may pay a fine stipulated on the sum-
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a fine exceeding the amount determined 
by the Minister from time to time by no-
tice in the Gazette, hand to the accused 
a written notice, or cause such notice to 
be delivered to the accused by a peace of-
ficer, containing an endorsement in terms 
of section 57 that the accused may admit 
his or her guilt in respect of the offence 
in question and that he or she may pay a 
stipulated fine in respect thereof without 
appearing in court again.’

Considering the above, an admission 
of guilt fine allows an accused person to 
accept their guilt and pay the appropriate 
fine either without or after appearing in 
court. This implies that the criminal pro-
cedure is expedited and that a long trial is 
not required. 

What are the consequences 
of paying an admission of 
guilt fine?
It is unfortunate that some people may 
pay the admission of guilt fine without 
committing the alleged criminal offence, 
only to discover the repercussions later. 
‘The main consequence is that the ac-
cused admits that [he or she] did in fact 
commit the alleged criminal offence and 
that [he or she] is guilty. The Criminal Pro-
cedure Act clearly states that the payment 
of an admission of guilt fine will be the 
same as being convicted and sentenced in 
court.

This means that an accused will have 
a criminal record as it will be captured 
by the clerk of the magistrate’s court in 
the criminal record for admission of guilt 
fines. If the fine was paid at a police sta-
tion, the relevant information and docu-
ments must be forwarded to the clerk of 
the magistrate’s court’ (Legal Wise (op cit)). 

It is illegal to coerce an accused to pay a 
fee in exchange for an admission of guilt, 
or to give the impression that if the fine is 
not paid, the accused would be refused or 
denied bail. It should be noted that mem-
bers of the South African Police Services 
often encourage accused persons to pay 
a fine.

As soon as a suspect’s fingerprints have 
been taken and a formal police docket has 
been opened, a person will get a criminal 
record should they pay the admission of 
guilt fine. However, it is crucial to note 
this excludes fines or penalties paid under 
the Administrative Adjudication of Road 
Traffic Offences Act 46 of 1998 (for exam-
ple, should a person pay a regular speed 
fine, they will also have a criminal record). 

‘If a criminal record arises from paying 
an admission of guilt fine, the criminal 
record will be valid for 10 years, which 
naturally has serious implications. If the 
admission of guilt appears on a person’s 
SAP69 (criminal record), that person may 
have trouble getting a visa to travel over-
seas, struggle to successfully apply for a 
firearm licence, struggle to get a job, etc. 

If a person is, however, unaware that he 

got a criminal record by paying an admis-
sion of guilt fine, [the] High Court can be 
approached with an application to clear 
the person’s name. But such an applica-
tion has obvious cost implications’ (VDT 
‘What are the consequences of paying an 
admission of guilt fine?’ (www.vdt.co.za, 
accessed 31-10-2022)).

Similarly, as in the case of Mong v Di-
rector of Public Prosecutions and Another 
[2019] 4 All SA 447 (WCC), the applicant 
admitted to having paid an admission of 
guilt fine after being arrested for being in 
possession of dagga, however, he had no 
knowledge that after paying such fine he 
would acquire a criminal record. It was 
further not explained to him that he had 
an option to be released on warning or 
that bail could be paid. Henney J stated:

‘It would be prudent once again to have 
a look at the legal framework under which 
[admission of guilt] fines are paid in our 
law. In this regard, the provisions of sec-
tion 57 of the CPA, in particular subsec-
tions (5), (6) and (7) should be noted:

“(5)(a) An admission of guilt fine 
stipulated in respect of a summons or a 
written notice shall be in accordance with 
a determination, which the magistrate of 
the district or area in question may from 
time to time make in respect of any of-
fence or, if the magistrate has not made 
such a determination, in accordance with 
an amount determined in respect of any 
particular summons or any particular writ-
ten notice by either a public prosecutor 
attached to the court of such magistrate 
or a police official of or above the rank 
of non-commissioned officer attached to 
a police station within the magisterial dis-
trict or area in question or, in the absence 
of such a police official at any such police 
station, by the senior police official then 
in charge at such police station.

(b) An admission of guilt fine 
determined under paragraph (a) shall 
not exceed the maximum of the fine 
prescribed in respect of the offence in 
question or the amount determined by 
the Minister from time to time by notice 
in the Gazette, whichever is the lesser.

(6) An admission of guilt fine paid at a 
police station or a local authority in terms 
of subsection (1) and the summons or, as 
the case may be, the written notice surren-
dered under subsection (3), shall, as soon 
as is expedient, be forwarded to the clerk 
of the magistrate’s court which has juris-
diction, and such clerk of the court shall 
thereafter, as soon as is expedient, enter 
the essential particulars of such sum-
mons or, as the case may be, such writ-
ten notice and of any summons or writ-
ten notice surrendered to the clerk of the 
court under subsection (3), in the crimi-
nal record book for admissions of guilt, 
whereupon the accused concerned shall, 
subject to the provisions of subsection 
(7), be deemed to have been convicted and 
sentenced by the court in respect of the 
offence in question.

(7) The judicial officer presiding at the 
court in question shall examine the docu-
ments and if it appears to him that a con-
viction or sentence under subsection (6) 
is not in accordance with justice or that 
any such sentence, except as provided in 
subsection (4), is not in accordance with a 
determination made by the magistrate un-
der subsection (5) or, where the determi-
nation under that subsection has not been 
made by the magistrate, that the sentence 
is not adequate, such judicial officer may 
set aside the conviction and sentence and 
direct that the accused be prosecuted in 
the ordinary course, whereupon the ac-
cused may be summoned to answer such 
charge as the public prosecutor may deem 
fit to prefer: Provided that where the ad-
mission of guilt fine which has been paid 
exceeds the amount determined by the 
magistrate under subsection (5), the said 
judicial officer may, in lieu of setting aside 
the conviction and sentence in question, 
direct that the amount by which the said 
admission of guilt fine exceeds the said 
determination be refunded to the accused 
concerned.”’

It was decided at para 84 that ‘the 
deemed conviction and sentence, after it 
had been entered into the criminal record 
book by the clerk of the court, was never 
placed before the judicial officer of the 
court for the district of Malmesbury’ as re-
quired in terms of s 57(7) above, resulting 
in the appellant not being properly con-
victed and sentenced. As a result, thereof, 
‘the entry of the conviction and sentence 
onto the criminal record book and into 
the register of criminal convictions of the 
South African Police Services, [was] set 
aside’ (para 84).

Given the foregoing, the choice to pay 
an admission of guilt fine is one that 
should not be taken lightly. Especially if 
the accused person was not the one who 
committed the purported crime. The 
Mong case establishes a solid precedent 
and shows that the payment of an admis-
sion of guilt fine can be reviewed and set 
aside in certain circumstances, such as if 
it was paid without fully comprehending 
the ramifications. However, before decid-
ing whether to set it aside, the courts will 
consider all relevant facts (Legal Wise (op 
cit)).

‘Although the payment of a fine may 
seem innocuous, there could be serious 
repercussions which may not be realised 
by the person who pays the admission of 
guilt fine’ (Levitz (op cit)). Thus, it is al-
ways advisable to seek professional legal 
advice first before making any admissions 
of guilt.

https://www.vdt.co.za/NewsResources/NewsArticle.aspx?ArticleID=2384
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S
ection 50(1)(c) of the Criminal 
Procedure Act 51 of 1977 pro-
vides a safeguard provision, 
which obliges that a suspect 
must be brought before court 

within 48 hours after arrest for consid-
eration of bail. In Minister of Safety and 
Security v Sekhoto and Another 2011 
(1) SACR 315 (SCA) at para 44 it was 
held that the role of the police officers 
becomes exhausted after bringing the 
suspect before the court and the role 
for determination of further detention 
pending trial is one of the court. 

When a court orders a further deten-
tion, its decision must conform to s 12(1)
(a) of the Constitution. An exposition 
from Zealand v Minister of Justice and 
Constitutional Development and Another 
2008 (2) SACR 1 (CC) at para 43 is that, 
because an arrest and detention en-
croaches one’s right to freedom, s 12(1)

that once the detention is not justifiable 
by acceptable reasons and without just 
cause, the right not to be deprived of 
freedom is established.

In determination of liability, the court 
examined the probability that would 
have ensued had it not been for the er-
roneous view of Mr Kuhn who gave un-
truthful information to the court, and it 
held that Mr Woji would have probably 
been released on bail. Lastly, it was held 
that a reasonable person in the position 
of Mr Kuhn would have foreseen that his 
untruthful evidence would lead to the 
refusal of bail and on that footing it was 
found that Mr Kuhn’s wrongful conduct 
was closely linked to the loss that fol-
lowed. Thus, the liability was found on 
the Minister of Police. 

In De Klerk, the applicant was charged 
for assault with intent to cause griev-
ous bodily harm. After the arrest on the 
same day, he was taken to a ‘reception 
court’ where a bail application was not 
considered, and as a result he remained 
in detention. The complaint against him 
was later withdrawn. He then instituted 
a delictual claim for unlawful arrest and 
detention, and malicious prosecution. 
The claim was dismissed by the High 
Court. When he appealed to the SCA, 
the majority judgment incorrectly relied 
on Sekhoto and held that the Minister 
of Police cannot be liable for detention 
post first appearance even if the arrest is 
unlawful as that decision is exercised by 
a court. The court awarded the plaintiff 
damages only up to his first appearance 
in court. 

Rogers AJA (as he then was) penned 
a dissenting judgment that the Minister 
of Police was liable for the entire period 
of detention. His rationale was based on 
causation and policy considerations that 

(a) of the Constitution does not only re-
quire the procedure to be fair but it must 
be substantively fair on just cause with 
acceptable reasons. If the detention does 
not meet these requirements, it becomes 
unlawful. This scenario, therefore, at-
tracts liability on the Minister of Police 
under the common law principle of cau-
sation on the premise that the breach of 
that constitutional right to freedom was 
predicated by the unlawful arrest. To see 
how the Minister of Police may be held li-
able for further detention see Woji v Min-
ister of Police [2015] 1 All SA 68 (SCA) 
and De Klerk v Minister of Police 2019 
(12) BCLR 1425 (CC).

In Woji, the plaintiff was arrested and 
detained on charges of armed robbery. 
During the bail hearing, the Investigating 
Officer, Mr Kuhn, testified that Mr Woji 
was identified in a video footage as one 
of the accused. Relying on the evidence 
by Mr Kuhn, the court denied his bail ap-
plication. On viewing the footage it was 
found that Mr Woji could not be depict 
on the video and the charges were sub-
sequently withdrawn. He then instituted 
a delictual claim and pleaded that the 
magistrate in refusing the bail acted on 
information provided by Mr Kuhn and 
that Mr Kuhn failed to properly investi-
gate and failed to bring relevant infor-
mation before the court. The High Court, 
however, dismissed his claim on the ba-
sis that the further detention was at the 
discretion of the court and the detention 
was, therefore, lawful. 

He appealed the dismissal and the Su-
preme Court of Appeal (SCA) evaluated 
the legality of the manner in which the 
decision of the bail application was ex-
ercised, and it did so in the context of 
s 12(1)(a) of the Constitution. The SCA 
found support in Zealand, which showed 
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‘but for the unlawful arrest, the appel-
lant would not have been brought before 
the court and there would have been no 
occasion for the court to remand him in 
custody. As to legal causation, the direct 
consequences test is satisfied’ (De Klerk 
v Minister of Police [2018] 2 All SA 597 
(SCA) at para 39). According to the judge, 
policy considerations in certain circum-
stances, except for in this case, may not 
allow the Minister of Police to be held 
liable for further detention by a court 
pursuant to a deliberative or considered 
judicial process to the question of bail as 
that judicial decision may be regarded as 
an intervening act that breaks the causal 
chain between the arrest and further de-
tention. 

The decision of the SCA was appealed 
and Theron J writing for the majority 
squarely framed the issue, whether harm 
from further judicial detention can be 
attributed to the unlawful arrest, and as 
to what could be determinative factors 
to hold the Minister of Police liable for 
harm due to further detention.

It was first evaluated in the context of 
Minister of Safety and Security v Tyok-
wana 2015 (1) SACR 597 (SCA) and Ndlo-
vu v Minister of Police (GP) (unreported 
case no 2014/15210, 9-9-2016) (Adams 
AJ), whether it would be relevant to 
consider lawfulness or unlawfulness of 
further detention in order to establish 
liability on the Minister of Police and if 
found to be lawful, whether that would 
absolve the police from being liable for 
subsequent detention that was factually 
caused by the unlawful arrest. In Tyok-
wana, the accused was detained pending 
sentencing after pleading guilty to his 
charges and it later transpired that the 
plea was made under duress, and the po-
lice officer misled the court during the 
bail hearing. In Ndlovu, the accused ap-
peared before the ‘reception court’ and 
the bail was not considered. It was held 
that the magistrate was obliged to apply 
his mind to the question of bail and that 
resulted in the unlawfulness of the ac-
cused’s remand. 

In both cases, the Minister of Police 
was found liable for further detention 
without an express consideration to the 
principle of causation. Also, the court 
considered the judgment of Minister of 
Law and Order v Thandani 1991 (4) SA 
862 (A) and Minister of Law and Order 
v Ebrahim (SCA) (unreported case no 
97/1993, 22-11-1994) (Van Heerden, 
Smalberger, FH Grosskopf, Nienaber and 
Harms JJA) together with that of Woji 
wherein the principle of legal causation 
was considered in finding the Minister of 
Police liable. 

The court, in finding the correct posi-
tion after discerning the diverging SCA 
judgments, held that the plaintiff need 
not prove unlawfulness of the harm, but 
only that the harm was not too remote 

from the unlawful arrest. Put plainly, in 
a delictual claim the plaintiff needs to 
prove that the unlawful and wrongful 
conduct was the factual and legal cause 
of the harm.

The court further aligned itself with 
its decision in Zealand that a further 
detention by the court does not neces-
sarily mean that it is lawful, and so in 
order to determine deprivation of liberty 
by further detention at the instance of 
the court, there has to be regard to the 
acceptable reasons and manner the dis-
cretion of bail was exercised. It was then 
held that legal causation was an estab-
lished principle couched with traditional 
factors of reasonableness and constitu-
tionally infused public policy considera-
tions when determining liability of the 
Minister of Police. The considerations 
may include whether the further deten-
tion is lawful in order to circumvent the 
extension of liability and the conduct of 
the police officers after unlawful arrest. 
At the end, as the court put it, the case 
is to be determined on its own facts and 
merits.

The court rejected the reliance by the 
majority judgment in Sekhoto, and it 
evaluated, with concessions, the reason-
ing proffered in the minority judgment, 
insofar as it sought to mitigate the risk 
of liability of the Minister of Police on 
instances where the magistrate applies 
their mind to the question of bail that 
it should be regarded as an intervening 
act. In addition to the reasoning of the 
minority judgment of Rogers AJA, the 
obiter dictum of Theron J was that there 
could be no plausible cause to not regard 
an unlawful positive act by the magis-
trate as an intervening act that breaks 
the chain of causation. The same goes 
for deliberative juridical decisions. 

On that jurisprudence, the factors 
that the court considered in deciding the 
matter it was seized with were − 
• reasonable foreseeability by the arrest-

ing officer; 
• the direct consequence; 
• novus actus interveniens; and 
• the public policy considerations. 

A balance between the subject  fore-
sight that the plaintiff was going to be 
remanded in custody post appearance 
without a consideration of bail as she 
was aware that that was the norm in ‘re-
ception courts’. A balance between the 
subject foresight and a causal chain was 
struck as the court found support from 
CR Snyman 6ed Criminal Law (Durban: 
LexisNexis 2014) at 93-4 and from JM 
Burchell 4ed Principles of Criminal Law 
(Cape Town: Juta 2014) at 101 that an in-
tervening act does not break the causal 
chain when there was subjective foresee-
ability of the consequences flowing from 
the conduct. It was thus found that the 
arrestor reconciled herself with that sub-
jective foreseeability of harm, which was 

not too remote from the harm. The court 
could not find the remand order by the 
magistrate as an intervening act and sub-
sequently found the Minister of Police li-
able for the whole period of detention of 
the plaintiff as the unlawful arrest was 
the factual and legal cause of the harm. 

Subsequent to De Klerk, the court was 
seized with the matter of Mahlangu 
and Another v Minister of Police 2021 
(7) BCLR 698 (CC). The applicants were 
detained because of a false confession 
by Mr Mahlangu who was coerced and 
tortured by the police officers to make 
that false confession. The SCA majority 
judgment refused to hold the Minister of 
Police liable for the entire period of de-
tention and held that his liability ceased 
when the magistrate ordered a further 
detention after their second appearance 
in court on which date, they must have 
applied for bail but failed. The court dis-
missed the decision by the SCA based on 
policy consideration and legal causation. 
It revisited its jurisprudence from De 
Klerk and held that the unlawful confes-
sion by Mr Mahlangu was what caused 
the arrest and the entire detention. De-
spite the police officer’s awareness that 
the confession was unlawful, they pro-
ceeded to conceal the truthful informa-
tion from the court and the prosecutor.

Conclusion
The jurisprudence from Woji and De 
Klerk is succinct, that a legal causation 
is the principle to determine whether 
the Minister of Police can be held liable 
for further detention. The onus is on the 
plaintiff to prove that harm was not too 
remote from the unlawful conduct of the 
arrestor. It follows that lawfulness or un-
lawfulness of the remand order by the 
court is not a determinative factor for 
the liability of further detention to arise. 
However, it would be a mitigation of risk 
when the magistrate exercises his or her 
juridical process as that would, depend-
ing on the facts of the case, break the 
chain of causation. 

Legal causation is not considered on 
its own, but traditional factors and pol-
icy considerations, such as the conduct 
of the police officers after unlawful ar-
rest; reasonableness; and constitutional 
policy considerations are all taken into 
account. 

Therefore, it is imperative for the 
plaintiff to properly plead the factual 
and the legal cause of harm in their pa-
pers, as the case of De Klerk and Woji 
was decided on what was pleaded by the 
plaintiffs. 

Limnandi Mtshemla LLB (UFH) Com-
pliance Management (UCT) is an As-
sistant State Attorney in Cape Town.
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L
egislation is a primary source of 
South African law and is often 
relied on because it is written. 
Therefore, it ought to be drafted 
properly to avoid any challenges 

in interpretation that may occur if any 
person is aggrieved by the implementa-
tion or non-implementation or incorrect 
implementation of that piece of legisla-
tion.

One of the principles of legislative 
drafting, which I argue is among the most 
important, is ‘accuracy and unambiguity’. 

Meyer and Malherbe write that ‘a law 
should not as a result of inaccurate or im-
precise formulation, or because of over-
simplification, create more questions 
than provide answers – or create more 
loopholes than it shuts down’ (University 
of Johannesburg, Certificate in Legislative 
Drafting Study Notes, 2009).

The case at issue
In the case of Minister of Finance v Afri-
business NPC 2022 (4) SA 362 (CC), Af-

(a) categories of preference in the allo-
cation of contracts; and 

(b) the protection or advancement of 
persons, or categories of persons, disad-
vantaged by unfair discrimination’. 

Section 217(3) directs that ‘national 
legislation must prescribe a framework 
within which the policy referred to in 
subsection (2) [preferential procurement] 
must be implemented’. It was as a sequel 
to this directive that the Preferential Pro-
curement Policy Framework Act 5 of 2000 
(PPPFA) was enacted.

Section 2(1) of the PPPFA stipulates 
that: ‘An organ of state must determine 
its preferential procurement policy and 
implement it … .’

On the other hand, s 5 of the PPPFA 
allows for the minister to make regula-
tions and states that: ‘The Minister may 
make regulations regarding any matter 
that may be necessary or expedient to 
prescribe in order to achieve the objects 
of this Act.’

On close reading of s 2(1) of the PPPFA, 
it immediately seems that there is a con-
tradiction between the power given to the 
minister in s 5 and the power given to or-
gans of state by s 2(1).

Case law
In Road Accident Fund v Makwetlane 
(SCA) (unreported case no 649/2002, 17-
2-2005) (Ponnan AJA) at para 13, Ponnan 
AJA (as he then was) cautions that: ‘It is 
unnecessary to define with precision the 
nature of the act performed by the Min-
ister, for, however defined, and whatever 
its true nature, the conduct of the Min-
ister in promulgating the regulation is 
subject to constitutional scrutiny. It is a 
concept central to our constitutional or-
der that neither the legislature nor the 

ribusiness NPC initially approached the 
Gauteng Local Division of the High Court 
challenging the validity of the Preferen-
tial Procurement Regulations, 2017, in 
the main alleging that the minister, in 
issuing same, had acted ultra vires. The 
issues before the court were deliberately 
limited to the ultra vires issue and hence, 
I will approach the judgment from that 
perspective.

The application was dismissed and 
Afribusiness appealed to the Supreme 
Court of Appeal (SCA).

Judgment was delivered in favour of 
Afribusiness by the SCA with the regula-
tions being declared invalid, but such in-
validity was suspended for a period of 12 
months in November 2020.

The minister appealed the SCA judg-
ment to the Constitutional Court (CC), 
which again ruled in favour of Afribusi-
ness. It is the interpretation given by the 
Justices of the CC, both in the majority 
and minority judgments, that are scruti-
nised in this analysis.

The law

The Constitution, in s 217(1), provides 
that: ‘When an organ of state in the na-
tional, provincial or local sphere of gov-
ernment, or any other institution iden-
tified in national legislation, contracts 
for goods or services, it must do so in 
accordance with a system which is fair, 
equitable, transparent, competitive and 
cost-effective.’

Section 217(2), however, seeks to ac-
commodate the previously disadvan-
taged groups by stating that: ‘Subsection 
(1) does not prevent the organs of state or 
institutions referred to in that subsection 
from implementing a procurement policy 
providing for – 

By  
Lonwabo 
Sopela

Preferential Procurement Policy Framework Act:  
The importance of drafting unambiguous legislation 
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executive may exercise any power or per-
form any function beyond that conferred 
by law.’ The CC had, therefore, in Afri-
business, admitted at para 29, that central 
to the enquiry it was supposed to make 
was whether the minister had the power 
to promulgate the Preferential Procure-
ment Regulations, 2017. Afribusiness had 
argued that the Preferential Procurement 
Regulations, 2017 must be read subject 
to the empowering legislation, and if the 
Regulations purport to vary s 2 of the 
PPPFA, they are ultra vires. 

Further per Mhlantla J, the CC pointed 
out that: ‘As we know, regulations are sub-
ordinate legislation. It is trite law that sub-
ordinate legislation must be created with-
in the limits of the empowering statute. 
If they are not, the exercise of the power 
is unlawful and may be set aside like an 
unlawful act of any other functionary who 
has acted outside the powers conferred 
upon her by the legislature. This means 
any regulations promulgated by the Min-
ister under the [PPPFA], including the im-
pugned regulations, must be consistent 
with the [PPPFA]. If they are not, the Minis-
ter acted beyond the scope of the powers 
conferred on him by the legislature.’

The CC at para 43 reminded the parties 
that it ‘has reaffirmed on several occa-
sions that words in a statutory provision 
must be given their ordinary meaning and 
read in their proper context in a manner 
that enables the provision to achieve its 
purpose’.

This then brings us to the key words at 
issue in as far as the PPPFA is concerned, 
namely ‘necessary and expedient’. One 
may ask what is ‘necessary and expedi-
ent’? Was it ‘necessary and expedient’ to 
issue these regulations such that they 
ought to have been issued even when 
organs of state, permitted by s 2 of the 
PPPFA, could determine their own prefer-
ential procurement policies?

The dictionary defines the word ‘neces-
sary’ as: ‘Required to be done, achieved, or 
… inevitable’ ((see Concise Oxford English 
Dictionary (New York: Oxford University 
Press 2011)). 

On the other hand, the dictionary de-
fines the word ‘expedient’ as: ‘Convenient 
and practical although possibly improper 
or immoral’ (see Concise Oxford English 
Dictionary (op cit)).
These definitions immediately give rise to 
the following questions:
•  Can they exist in a provision, simultane-

ously owing to their seemingly contra-
dictory nature? 

• Are they supposed to be used, particu-
larly the word ‘expedient’, in legislation 
which ought to provide certainty. 

• Put simply, should you allow space for 
promulgation of subordinate legislation 
for convenience, in a possibly improper 
manner?

The lessons
The point can be best made by citing a 

few examples of clauses from various 
Acts, allowing for the promulgation 
of regulations with the PPPFA’s clause 
among those.

Section 30 of the Financial and Fiscal 
Commission Act 99 of 1997 (the FFC Act) 
states that: ‘The Minister, with the concur-
rence of the Commission, may make regu-
lations, not inconsistent with this Act or 
any other Act of Parliament, prescribing 
procedures to facilitate the performance 
by the Commission of its functions.’

Section 5(1) of the PPPFA states that: 
‘The Minister may make regulations re-
garding any matter that may be neces-
sary or expedient to prescribe in order to 
achieve the objects of this Act.’

Section 87(1) of the National Gambling 
Act 7 of 2004 (the Gambling Act) mean-
while states that: ‘The Minister may make 
regulations regarding − 

(a) any forms required to be used for 
the purposes of this Act; 

(b) the maximum number of any kind of 
licence, relating to gambling to be granted 
in the Republic or in each province, sub-
ject to section 45.’

When we closely look at these provi-
sions, they have the following attributes:
• The FFC Act’s regulatory provision per-

mits the minister to make regulations. 
That provision is, however, specific on 
what the minister may make regula-
tions on and further warns that what is 
in the regulations may not be inconsist-
ent with the Act.

• The PPPFA’s regulatory provision per-
mits the minister to make regulations. 
It is, however, broad and does not con-
tain a caution that the regulations may 
not be inconsistent with the Act. It fur-
ther uses the word ‘expedient’, which as 
stated earlier means for convenience in 
a possibly improper manner. 

•  The Gambling Act’s regulatory provi-
sion, while it also contains the words 
‘necessary and expedient’, for purposes 
of these examples, is by far the most 
well drafted, in that it lists almost ex-
haustively all the matters on which the 
minister is permitted to regulate. 
We can, therefore, say for now lessons 

about regulations are that they must −
• permit the person responsible for the 

Act to promulgate them;
• contain a caution that they may not be 

inconsistent with the Act; and
• as far as is possible, list what the per-

son responsible for the Act is allowed 
to promulgate regulations on. 
The above may be the reason why Mad-

langa J at para 118 seemed to be con-
vinced by Afribusiness’ argument that s 5 
is at odds with s 2 of the PPPFA. He held 
that: ‘The antecedent question is: Does a 
Minister have the power to make regula-
tions of this nature in the first place? If 
she or he does not, the matter ends there; 
the regulations are invalid for being ul-
tra vires the enabling section. And this is 
no small matter. Conduct by an organ of 

state that has no foundation in some law 
breaches the principle of legality, which is 
a subset of the rule of law, a foundational 
value of the Constitution.’

He goes on to say: ‘If the Minister is of 
the view that organs of state are failing to 
do what they are required to in terms of  
s 2(1), she or he must find other legally 
cognisable means to get them to do what 
they must do. For example, she or he 
might engage organs of state politically to 
make s 2(1) determinations of preferential 
procurement policies that meet with her 
or his idea of preference. Or, she or he 
could introduce a Bill in Parliament with 
a view to amending the Procurement Act 
such that the Act itself contains her or his 
desired preferential procurement policy. 
Of course, the content of either option 
must pass constitutional muster.’

Conclusion
The purpose of the PPPFA, which ema-
nates from the Constitution, is too impor-
tant a purpose to have had its further ad-
vancement through regulations, declared 
unlawful because of the vague, unclear 
and inconsistent manner in which the reg-
ulatory provisions were drafted.

The time that is usually allocated for a 
Bill to be introduced is often very limited. 
However, attempts must, always be made 
to ensure that the Act, when it is passed, 
is implementable with its regulatory pro-
visions. If it takes amending the legislation 
to have the intended objectives achieved, 
then that is a route that must be taken, as 
opposed to try to provide in regulations, 
what was not intended to be the case or 
have regulations that contradict the Act. 

Where regulatory provisions indicate 
that it would be ultra vires to promulgate 
certain regulations, it may be advisable to 
consider amendments to the regulations 
or relevant provisions in the Acts than to 
take a chance, for if you cannot pass the 
ultra vires test, you then violate the prin-
ciple of legality.

It should be a relief for any person who 
exercises a power to promulgate regula-
tions to say: ‘I am specifically authorised 
by the law makers to promulgate regula-
tions on this matter.’ 

The next and only remaining issue will 
then be the content of those regulations. 

With the CC on 30 May 2022 clarifying 
that the impugned regulations are valid 
until 15 February 2023, the minister has 
an opportunity in my view to amend the 
PPPFA as opposed to seeking to issue reg-
ulations on behalf of organs of state, un-
less there is a clear agreement that organs 
of state will adopt those regulations.
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Stay the course and finish what you start

Legal practitioner, Tshepo Shabangu, speaks about her 
journey in the legal profession as a female legal practitioner 

and her role in intellectual property law. 

By 
Kgomotso 
Ramotsho

I
n this issue, De Rebus News Re-
porter, Kgomotso Ramotsho spoke 
to legal practitioner, Tshepo Sha-
bangu, about her journey in the 
legal profession as a female legal 
practitioner and her role in intellec-

tual property (IP). Ms Shabangu told De 
Rebus that she was born and raised in Ma-
melodi, Pretoria, in a very loving family. 
She added that she has two sisters, and 
she is the middle child. She described her 
late parents as people who were humble, 
industrious, and very generous. ‘They did 
not miss an opportunity to share whatev-
er they had, whether their wisdom or ma-
terial possessions, with us and the people 
in our community,’ Ms Shabangu said.

Ms Shabangu added: ‘Growing up in an 
era where girl children were not valued as 
much as boy children in our community, 
it was heartening to see how our dad nev-
er missed an opportunity to tell us how 
valuable we were and how he ignored all 
forms of stereotyping and bias. 

It is because of the example set by our 
parents during our childhood, that we 
grew up to be the people we are today, 
and no number of words would be suf-
ficient to express my gratitude for the 
foundation they laid for us. The qualities 
that our parents taught us, such as resil-
ience, patience, and humility, stood me in 
good stead, not only in life but also in my 
legal career, and this will be demonstrat-
ed throughout our discussion. 

I would like to be regarded, hopefully, 
as a good child, wife, mother, friend, col-
league, lawyer, and a woman of faith, who 
is willing to use whatever skills she has to 
make a meaningful contribution’.

Ms Shabangu obtained her BProc and 
LLB degrees at the University of KwaZulu-
Natal, and an LLM (Comparative Law – 
Company Law) at the University of Bonn, 
Germany. She pointed out that she was 
awarded a bronze medal for being the 

best undergraduate student for her BProc 
degree and obtained magna cum laude 
pass for her LLM in Germany.

Kgomotso Ramotsho (KR): When did 
you decide that you wanted to become 
a legal practitioner and why?
Tshepo Shabangu (TS): I would like to 
say that I thought of being a lawyer since 
my youth, but that is not the case, and 
my example is not to be emulated as I 
decided to study law through a chance 
encounter with a prospective law student 
during registration. 

When I was growing up my dad worked 
for an American multinational, and he 
would invite his American colleagues to 
our house. I also got involved with the 
German community at a young age when 
I was doing the German language course, 
and my German teacher often frequented 
our house, bringing books for me to read, 
and sometimes I would go to functions at 
the German embassy. It was through this 

interaction that I became interested in di-
verse cultures and languages and decided 
that I wanted to be in the diplomatic ser-
vice. However, as I am not involved in pol-
itics, I abandoned this idea and decided 
at the last minute when I was on campus 
for registration that I would study law. 
I chose the four-year BProc degree as I 
could immediately serve my articles after 
completing this degree and did not need 
an LLB to become an attorney.

However, despite not having had plans 
to study law initially, it all worked out 
in the end as I was taught that once you 
start something, you must finish it and 
give it your best. 

KR: How long have you been practising 
as a legal practitioner?
TS: I was admitted as an attorney on 7 
September 1999, and I am also a Notary 
Public.

I have been in practice post-admission 
for over 23 years, and I specialise in IP 
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Law at the boutique IP firm, Spoor & Fish-
er. I assist clients, both locally and inter-
nationally, in protecting their IP rights. I 
run a diverse practice focusing on trade-
mark searches, filing trademark applica-
tions, conducting IP due diligence investi-
gations and IP portfolio management. 

Having sat on boards of non-profit and 
for-profit companies, I also have exten-
sive experience in corporate governance 
and can use my legal background to add 
value and contribute.

KR: Tell us about the challenges you 
faced during your studies abroad and in 
the legal profession? 
TS: As my studies abroad were in German 
and I was required to write the German 
proficiency examination at university 
level, it was a challenge for me to ready 
myself for that examination. I was ini-
tially also lonely and did not cope very 
well with the cold weather. However, on 
telling my parents that I wanted to come 
back home, they reminded me to stay the 
course and finish what I started, which 
gave me the necessary motivation to per-
severe. They also reminded me not to 
waste the opportunity, but to focus on 
what was in my control and what I could 
offer.

I also needed to write my thesis and 
find someone with a legal background 
who could guide me, but I had no access 
to a computer or a mentor. To solve these 
problems, I assisted one business execu-
tive with some administrative matters in 
exchange for being provided with a com-
puter to type my thesis on during the ten-
ure of my studies. I also offered to clean a 
lawyer’s apartment in exchange for guid-
ance on how to approach my studies and 
thesis.

The challenge I faced in practice was 
how to win new clients, as I felt that I 
knew very few decision makers in cor-
porations or business owners who were 
likely to pass legal work to me. I adjusted 
my thinking and, in line with my parents’ 
teachings, focused on what I could do and 
became involved in activities of bar asso-
ciations/law societies at the infancy stage 
of my career, sat on committees of those 
organisations and gave presentations on 
IP and other areas of interest to the le-
gal profession. These activities led to my 
forging good relationships with other 
lawyers and getting work referred to me. 

The take-away point for young lawyers 
in the profession is that everyone can 
contribute, and the trick is focusing on 
what you can do to add value and max-
imising your strengths. Of course, that 
is not to say that we must not work on 
our shortcomings, but we cannot be so 
focused on that to the point of paralysis.

KR: What is your role at the Interna-
tional Bar Association (IBA)? What is the 
importance of the IBA?

TS: The IBA is said to be ‘the global voice 
of the legal profession’ and has a mem-
bership of over 190 law societies/bar 
associations and more than 80 000 indi-
vidual lawyers across the globe.

I am the Council Representative of the 
Law Society of South Africa (LSSA) on the 
IBA Council. I am also an officer of the Bar 
Issues Commission (BIC), which is one of 
the leadership structures of the IBA, and 
an advisory board member of the IBA Af-
rican Regional Forum (ARF).

As a result of my involvement in the 
LSSA roadshows on the topic of ‘The end 
of law as we know it’ sought to address 
changes in the legal market. I was invited 
to join the Steering Committee and task-
force of the IBA’s Presidential taskforce 
on the future of legal services. Flowing 
from the taskforce, the Future of Legal 
Services Commission was established, 
which will continue to highlight the 
changes to practitioners that are taking 
place in the legal landscape and how to 
address those.

I also participated in the IBA’s Presi-
dential taskforce on cybersecurity and 
contributed to the drafting of the cyber-
security guidelines published by the IBA 
in 2018 to assist legal practitioners to 
deal with threats to cybersecurity.

Turning to your question regarding the 
importance of the IBA, and as someone 
who loves spending time in the bush on 
a safari, I equate the IBA to what a game 
ranger does when spotting the tracks of 
certain animals and identifying the type 
of species that those tracks belong to 
and where they are likely to be found. 
Similarly, the IBA actively monitors the 
emerging trends in the legal landscape, 
highlight these to the members and of-
fer guidelines or solutions on how to deal 
with these changes. Through its various 
divisions, the IBA promotes the rule of 
law and keeps its members abreast on, 
among others, developments in their 
areas of expertise, how to do business 
development and meet clients’ changing 
needs, how Artificial Intelligence (AI) im-
pacts the practice of law, how to address 
diversity issues in the legal profession 
and the importance of attorney-wellbe-
ing, to name but a few.

Another important factor in being a 
member of the IBA, is the extensive net-
works it provides, which can be very use-
ful when looking for legal counsel for 
your clients in various jurisdictions.

KR: Which other organisations or boards 
do you participate in?
TS: Until its dissolution, I was a member 
of the Law Society of the Northern Prov-
inces (LSNP) Council. I am a fellow and 
past President of the South African Insti-
tute of Intellectual Property Law (SAIIPL). 

I am also a member of various profes-
sional bodies and chambers of commerce, 
including the LSSA, Black Lawyers Asso-

ciation (BLA), National Bar Association 
(NBA), the European Communities Trade-
mark Association (ECTA), the Southern 
African-German Chamber of Commerce 
and Austrian Business Chamber.

I currently sit as a non-executive di-
rector on one of the top 100 companies 
listed on the Johannesburg Stock Ex-
change (JSE), Astral Foods Ltd. I previous-
ly chaired the company’s Remuneration 
committee and now chair the Social and 
Ethics committee, in addition to being a 
member of the Audit and Risk committee, 
as well as the Environmental, Governance 
and Social (ESG) committee.

KR: You obviously travel for work and 
meetings in the different associations or 
organisations you are in and meet many 
women from different countries. What 
is the feeling out there, in regard to the 
legal profession of their countries, espe-
cially African countries? Do they have 
the same challenges female legal practi-
tioners have in South Africa (SA)?
TS: One of the challenges most profes-
sional women face is trying to achieve 
work life balance, which can sometimes 
be so elusive. If these women are support-
ed, and offered flexible work arrange-
ments, we are likely to see an increase in 
several women entering the profession 
and staying the course. For the longest of 
time, our firm has had policies in place, 
which allow for remote and flexible work 
arrangements, which are not only open 
for women, but for men as well.

There are instances where women pro-
fessionals reported that they were rel-
egated to do ‘housekeeping’ duties, such 
as making coffee or scheduling meetings, 
and were not given high worth assign-
ments. Again, law firms can do much to 
ensure that there is proper allocation of 
work, where everyone, irrespective of 
gender, will be exposed to high worth as-
signments.

Another challenge faced by profession-
als is mental health. This has become 
more apparent after the COVID-19 pan-
demic. The high level of stress of run-
ning practices remotely (and possible 
loss of income), while trying to juggle 
home responsibilities and other profes-
sional activities have had a huge impact 
on the health of professionals. More work 
should be done to ensure the wellbeing of 
professionals.

As we all know, women all over the 
world are ‘homemakers’. Therefore, the 
number of women lawyers was signifi-
cantly lower when I first joined the pro-
fession, but we are, however, seeing more 
women coming up the ranks. With many 
law firms advocating for work life bal-
ance, especially after the pandemic, the 
numbers are likely to increase. 

Mentorship and sponsorship are criti-
cal in retaining women lawyers in the 
profession, and the IBA Women Lawyers’ 
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Committee has recently launched a Men-
torship Toolkit aimed at closing the gen-
der gap in the legal profession, which can 
be obtained from the IBA’s website.

KR: You were nominated for various 
awards at the WOZA Africa Awards 
2022, but you declined one nomination 
and recommended another woman for 
that award. Which award category was 
this? And why did you decline the nomi-
nation?
TS: I was nominated for the individual 
award: Best in IP Law in 2022. As I am a re-
cipient of the WOZA’s Corporate Practis-
ing Lawyer award (there was no separate 
category for IP at the inaugural awards) in 
2019, I declined the nomination so that I 
can afford other women in IP the oppor-
tunity to be nominated. Besides, I had al-
ready nominated a deserving candidate in 
this category, and it would not have been 
appropriate for me to accept the nomina-
tion. I am pleased that this paved a way 
for my hardworking and talented partner, 
Linda Thilivhali, to win the award in 2022. 

I do not have a ‘scarcity mentality’ and 
believe that there is room for all of us to 
flourish at the right time. I have had my 
opportunity and it was now the turn of 
other deserving candidates to be nomi-
nated and obtain awards in recognition 
of their work.

Paving a way for others reminds me of 
James Keller’s words that ‘a candle loses 
nothing by lighting another candle’. It 
also reminds me of the words ‘after you’ 
which I use quite a lot when stepping 
aside so that elderly people (or those who 
need it) can pass first. Therefore, there 
is no need in my view to always be first, 
or the only one, and it is indeed good to 
defer to others and let them gain recogni-
tion, which in effect would be like saying 
‘after you’.

The WOZA team also deserves recogni-
tion for creating this platform for women 
and male champions to be recognised.

KR: What are some of the challenges 
that you faced being a black female le-
gal practitioner in the legal profession?
TS: As a woman, and a woman of colour, 
it is not always easy to gain trust and 
credibility as a competent lawyer. This 
type of scepticism can be quite hurtful 
when it has no basis – but having met 
other women lawyers at conferences and 
through my travels around the world who 
share the same experience, I have decided 
not to allow the stereotype to deter me. 

The experience has taught me that I 
must continue doing my work to the best 
of my ability, and be open to accepting 
criticism, if there is a basis for it, and in 
the interest of developing my skills. Bal-
ance is needed, and you have to know 
when criticism is warranted and use it to 
improve, and when it is just simply mali-
cious.

KR: Are there enough women in IP law?
TS: As mentioned above, we are now see-
ing a lot of women entering the profes-
sion and some are progressing to partner-
ship ranks. So, I would say that there is 
a healthy dose of women lawyers in the 
IP fraternity, especially from the trade 
marks’ side. There is still a lag from the 
patent side, as it is a requirement for pat-
ent attorneys to first obtain a science or 
technical degree, and then a law degree. 
Hopefully, this gap will be closed as more 
women obtain qualifications in the sci-
ence and engineering fields.

The International Trademark Associa-
tion (INTA) launched The Women’s Lead-
ershIP Initiative to investigate the status 
of women in the IP field, and it may be 
useful to read their updated report of 
September 2022.

KR: Looking back when you started as a 
young female legal practitioner in the IP 
area and now, are there currently more 
opportunities for women and are wom-
en taking up space in this area of law?
TS: Women are taking up space in the IP 
profession as compared to when I initially 
started practicing. Although some remain 
in practice, there are those who are ap-
pointed to senior positions in-house or at 
other IP institutions. 

KR: The WOZA Awards recognises and 
celebrates the hard work of female le-
gal practitioners. Besides the recogni-
tion and nominations of these awards, 
are women being recognised for their 
hard work? Can you say that your male 
counterparts respect and recognise that 
women can do the job as good as men 
can?
TS: Generally, I would say that the situ-
ation is gradually changing – this can be 
seen from women who have progressed 
to partnership. This change cannot solely 
be attributed to women, but also to firms 
that are attracting talent and the men 
who have championed and mentored 
these women to be able to progress to 
that level. WOZA awards also has a cat-
egory that recognises male champions 
in the legal profession, and this demon-
strates the leading role that they can play 
in influencing the culture of law firms to 
be more inclusive.

Personally, this has never been an is-
sue and the firms that I have worked for, 
including my current firm, have always 
emphasised the standards of the firm 
which everyone was expected to adhere 
to, irrespective of their gender. Also, the 
professionals are exposed to the same 
high-quality training and have access to 
the same opportunities to progress in the 
firm. The issue is never whether you are a 
man or woman, but whether you meet the 
standards set by the firm, and that will 
determine your progression in the firm. 
In fact, I was mentored and sponsored 

mainly by my male counterparts in the 
profession, and never got the sense that 
they expected my performance not to be 
up to par because I was a woman.

KR: Besides the WOZA awards, you have 
received several other awards during 
your career. Can you tell us about some 
of those?
TS: At this point, I would like to highlight 
only one award received from the South 
African Professional Services Awards 
(SAPSA), as it was so unexpected. After 
my nomination and interview with SAP-
SA, I was informed that I was the recipi-
ent of the Law Professional of the Year 
award for 2019/2020. It was very encour-
aging to receive this accolade.

KR: What is your general feeling about 
the IP space in SA?
TS: I am of the view that SA has great IP 
laws, and our IP practitioners are counted 
among the best in the world. We have the 
opportunity to practice law on an inter-
national scale in a field which is dynamic, 
hence I view it as a great privilege to be 
involved in this area of law.

I marvel at how incredibly innovative 
our clients are and am always on the look-
out for new products in the market which 
our firm has assisted in protecting. Be-
fore I became a trade mark practitioner, 
a trip to the supermarket was just simply 
that, but now it is an adventure where I 
specifically look for our client’s products 
on the shelves and what their competi-
tors are bringing to the market. 

KR: Are there any exciting projects that 
you may be working on that will con-
tribute to the greater good of the legal 
profession and, if so, what are they?
TS: As mentioned, I am involved in the 
Future of Legal Services Commission 
through the IBA and will continue to share 
the emerging trends in the legal market 
with the LSSA and colleagues in the legal 
profession. One area which I believe will 
receive increasing attention is around AI, 
specifically the ethical considerations of 
using AI in the legal profession, how AI 
will impact the regulation of the legal 
profession as well as the issue of liability 
when using AI to deliver legal services.

I also hope to carve out time to be in-
volved and active in the IP section of the 
IBA.

KR: Who is your support structure?
TS: As you know, ‘no man is an island’ 
and we all need the support of others to 
find joy and fulfilment in our lives. My 
biggest support structure is my family 
– my husband, sisters, and children. My 
partners at Spoor & Fisher and my friends 
have also been my support system. I owe 
a debt of gratitude to everyone who has 
been there for me both in my personal 
life and in the legal profession.
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KR: What is your view towards conflict 
resolution?
TS: Like any other industry, there is 
bound to be conflict in a high-pressured 
environment like the legal practice and 
it is important to learn how to deal with 
such conflict without causing irreparable 
damage. 

You need to know what your non-nego-
tiables are, and for me it has always been 
my Christian faith and values. I have also 
had to learn throughout the years to tame 
my ego (and this will always be work in 
progress due to my imperfections) and 
the words from the Bible to the effect that 
‘there is a time for everything, … a time 
to be silent and a time to speak’, have as-
sisted me in my dealings with others. If 
a matter arises which is important, I try 
to let my views be known in a respectful 
manner. However, if an issue is not that 
important, or when I sense that speak-
ing up will escalate matters for the worst 
or not have the desired effect, I may de-
cide to remain silent, for once a word has 

gone out, it can never be taken back. Also, 
not taking everything personally can go 
a long way in diffusing certain difficult 
situations.

KR: Any advice to the young female 
practitioners who may want to practice 
in IP, but have doubts or feel like there 
are not enough opportunities there?
TS: There are a lot of opportunities in the 
IP sector, both in practice and in-house. 
Most universities now offer IP as an elec-
tive course, which was not the case when 
I was studying, hence it is possible that 
the young practitioners may have had 
some exposure and knowledge of IP when 
they were students. If not, all is not lost, 
as SAIIPL is providing courses on various 
branches of IP, and the practitioners can 
enrol as student members and write ex-
ams in this area. Also, if determined to 
practice in this area, they may apply to 
law firms specialising in IP, so that they 
can attain hands on experience. 

A good grasp of the area of expertise 

one chooses to specialise in, is a must, 
and it will help to have a good work eth-
ic, be teachable, get a mentor and be in-
volved in the structures of the profession.

Despite having strong technical exper-
tise in IP, or any other chosen legal field, 
it is important to acquire soft skills (such 
as emotional intelligence, empathy, good 
communication etcetera) which will assist 
you in forming good relationships with 
your colleagues and clients and resolve 
matters swiftly when tricky situations 
and conflict arise. 

Lastly, when the going gets tough, 
which will happen, young practitioners 
must remember to stay the course and 
finish what they started.
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This column discusses judgments as and when they are published in the South  
African Law Reports, the All South African Law Reports, the South African Criminal 
Law Reports and the Butterworths Constitutional Law Reports. Readers should note 
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Abbreviations:
ECLD: East London Circuit Local Division
GJ: Gauteng Local Division, Johannes-
burg
GP: Gauteng Division, Pretoria
LP: Limpopo, Polokwane
MM: Mpumalanga Division, Mbombela
WCC: Western Cape Division, Cape Town

Civil procedure 
Default judgment – referral to registrar: 
The Auditor-General of South Africa ap-
plied for default judgment in an unde-
fended action against the defendants. 
The court questioned whether the appli-
cation should not have been referred to 
the registrar for consideration. The appli-
cant’s counsel responded in the negative, 
on the basis that the claim was for audit 
fees, which is not a debt or liquidated 
demand as required by r 31(5)(a) of the 
Uniform Rules of Court.

The court in Auditor-General of South 
Africa v Accounting Officer of Gateway 
Airports Authority (Ltd) and Another 
[2022] JOL 54182 (LP) held that r 31(5)(a) 
provides that: ‘Whenever a defendant is 
in default of delivery of notice of inten-
tion to defend or of a plea, the plaintiff, 
who wishes to obtain judgment by de-
fault, shall where each of the claims is for 
a debt or liquidated demand, file with the 
registrar a written application for judg-
ment against such defendant’.

The question to be determined was 
whether the claim was ‘a debt’ or a ‘liqui-
dated demand’. The term can be equated 
with a claim for a fixed, certain, or ascer-
tainable amount.

In this case, the basis for the calcula-
tion of the audit fee was determined by 
the plaintiff in terms of s 23(1) of the 
Public Audit Act 25 of 2004 after consul-
tation with the oversight mechanism and 
the national treasury. Thus, the amount 
claimed was to be ascertained by mere 
calculation. The amount, which could 
promptly and speedily be determined was 
not premised on a quantum meruit and 

was not determined by the court or what 
the court might regard as reasonable. It 
was thus ‘a debt’ or ‘liquidated demand’ 
and the application for default judgment, 
therefore, should have been referred to 
the registrar in terms of r 31(5)(a).

The application was struck from the 
roll.

Urgent application – stay of execution 
– interim interdict: A group of 116 per-
sons in Ndevu and Another v Weston-
aria South Property Holding (Pty) Ltd 
t/a Westonaria South and Others [2022] 
JOL 53978 (GP) occupying a government 
sector housing development brought an 
urgent application to stay the execution 
of an eviction order pending the finali-
sation of an application for leave to ap-
peal. As the application for the leave to 
appeal was delivered about four days af-
ter the 15-day period prescribed by r 49 
had expired, the applicants applied for 
condonation for the late filing of the ap-
plication for leave.

The applicants’ submissions satisfied 
the court that the matter qualified as ur-
gent.

The requirements for a stay of execu-
tion were set out by the court. A court 
will grant a stay of execution where real 
and substantial justice requires it or 
where injustice would otherwise result. 
The court will be guided by factors usu-
ally applicable to interim interdicts, ex-
cept where the applicant is not asserting 
a right, but attempting to avert injustice. 
The court must be satisfied that the ap-
plicant has a well-grounded apprehen-
sion that the execution is taking place 
at the instance of the respondents and 
irreparable harm will result if execution 
is not stayed and the applicant alterna-
tively succeeds in establishing a clear 
right. The court is not concerned with 
the merits of the underlying dispute.

Considering each of the requirements 
for the interdict sought, the court found 
that the applicants had made out a case 
for the relief in question. 

Criminal law and  
procedure
Right of accused to choose where tri-
al is held: The applicant in Davids v S 
[2022] 4 All SA 67 (WCC) sought an order 
that the criminal proceedings against 
him and his co-accused be heard at the 
Western Cape Division of the High Court 
rather than at the circuit court at Polls-
moor Correctional Centre.

The applicant’s objections related to 
the stigma attached to the Pollsmoor 
Circuit Court as it was part of the pris-
on complex. The fact that members of 
the public would sit in another building 
viewing the trial proceedings via CCTV 
was said to give rise to an aura of a se-
cret court and undermined the right to 
be tried in an open court. 

The critical questions were whether 
the hearing of the trial in the Pollsmoor 
Circuit Court would infringe on the ap-
plicant’s right to a fair trial. The second 
question was whether the architectural 
design of the court created a perception 
of bias against the applicant and com-
promised the fairness of the trial. Sec-
tion 35(3)(c) of the Constitution provides 
that every accused has the right to a fair 
trial, which includes the right to a public 
trial before an ordinary court. 

Section 7(1) of the Superior Courts Act 
10 of 2013 deals with a Judge President’s 
power to establish circuit districts for 
the adjudication of civil or criminal mat-
ters. The respondent submitted that the 
circuit courts, such as that at Pollsmoor, 
were meant to assist with the speedy fi-
nalisation of cases. The sitting of a court 
in a building, which has the aesthetics 
of a courtroom, and which is resourced 
with adequate offices, which are inde-
pendent from each other to house the 
court officials, cannot be said to be of-
fending against the right to a fair trial 
merely because it is situated in a cor-
rectional facility. The fact that a court is 
held in a building situated within a pris-
on complex does not compromise the in-
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stitutional and individual independence 
of the court and/or the judge. Judicial 
officers are obliged to conduct criminal 
trials fairly, impartially and with open 
minds.

The application was dismissed. 

Family law and persons 
Customary marriage – validity of mar-
riage: The court in Segone v Minister 
of Home Affairs and Others [2022] JOL 
54179 (GJ) was called on to decide wheth-
er the purported customary marriage 
between the applicant and the deceased 
should be declared valid as per s 3(1) of 
the Recognition of Customary Marriages 
Act 120 of 1998. The applicant regarded 
herself as the lawful and only surviv-
ing spouse of the deceased. She claimed 
that she and the deceased had satisfied 
all the requirements for the conclusion 
of a valid customary marriage. She later 
discovered that he had married someone 
else (Ramakgolo). The lawfulness of that 
marriage was disputed by the applicant.

Ramakgolo pointed out that despite 
the applicant’s knowledge of the de-
ceased’s last will and testament, and the 
appointment of an executor, she omitted 
to join the latter in the proceedings and 
that was said to constitute a material 
non-joinder fatal to her application.

The requirements for the conclusion 
of a valid customary marriage are pro-
vided under s 3 of the Act. Prospective 
spouses must both be older than 18 and 
they must both consent to be married to 
each other under customary law. Under 
s 4(8), a certificate of registration of a 
customary marriage issued under this 
section or any other law providing for 
the registration of customary marriages 
constitutes prima facie proof of the ex-
istence of the customary marriage. How-
ever, even if it is obligatory to register a 
customary marriage, s 4(9) provides that 
a failure to do so will not affect the valid-
ity of that marriage.

In the absence of anything to gainsay 
that an executor had been appointed, 
the court agreed that the failure to join 
the executor constituted a material non-
joinder. The applicant’s version was in-
compatible with that of Ramakgolo. The 
court was unable to fairly determine the 
issues as to which version was true and 
accurate and acceptable.

In accordance with the provisions of  
r 6(5)(g) of the Uniform Rules of Court, 
the material disputes of fact were re-
ferred for oral testimony.

Immigration 
Permanent residence permits: The ap-
plicants in Hoque and Others v Minister 
of Home Affairs and Another [2022] 4 
All SA 129 (WCC) were Bangladeshi na-
tionals seeking permanent residence in 
South Africa. The first applicant had ob-
tained a general work permit. On expiry 

of that permit in 2019, he applied for a 
critical skills visa. In 2015, the first ap-
plicant had applied for a permanent resi-
dence permit in terms of s 26(a) of the 
Immigration Act 13 of 2002. The second 
applicant, applied for a permit in terms 
of s 26(b) on the basis that she was mar-
ried to the first applicant, and two of the 
minor children, applied for permits in 
terms of s 26(c). The refusal of the ap-
plications gave rise to the litigation. The 
applicants sought – 
• condonation of the delay in instituting 

their application; 
• a declaration that the first applicant 

was not a prohibited person in terms 
of s 29(1) of the Immigration Act; and 

• the review and setting aside of the re-
spondents’ decisions in rejecting the 
applications for permanent residence 
permits.
Did the Minister act lawfully when he 

rejected the first applicant’s application 
for a permanent residence permit? The 
court found that the respondents had 
failed to place sufficient evidence before 
the court to justify the impugned deci-
sions, and the review relief sought by the 
applicants had to succeed. 

Section 8(1)(c)(ii)(aa) of the Promotion 
of Administrative Justice Act 3 of 2000 
(PAJA) allows a court in proceedings for 
judicial review to grant any order that 
is just and equitable, including orders 
setting aside the administrative action 
and varying it, instead of remitting the 
matter for reconsideration by the origi-
nal decision-maker. The court decided 
that this was a matter in which it should 
substitute a decision.

Section 7(1) of PAJA requires applica-
tions for judicial review to be brought 
within 180 days of the impugned de-
cision. The court was satisfied that it 
would be in the interests of justice to 
extend the 180-day period prescribed to 
allow for the consideration of the review 
relief sought by the applicants. It was 
declared that the first applicant was not 
a prohibited person (s 29(1) of the Im-
migration Act), and the second respond-
ent was directed to issue permanent resi-
dence permits to the applicants. 

Labour and employment
Permissibility of deductions from em-
ployees’ salaries: The applicants in 
Gqithekhaya and Others v Amathole 
District Municipality [2022] 4 All SA 106 
(ECLD) participated in an unprotected 
strike, they continued to receive their or-
dinary remuneration. Five months later, 
the respondent (the employer) decided 
to make deductions against their salaries 
over a two-month period to give effect to 
its ‘no-work no-pay’ rule.

Seeking interdictory relief, the appli-
cants claimed they were not afforded any 
opportunity to show cause why the de-
ductions should not be made or to make 

representations concerning how the re-
covery strategy was to be implemented. 
The applicants obtained an interim inter-
dict preventing the employer from mak-
ing the deductions and to pay back mon-
ey deducted. The applicants challenged 
the lawfulness of the respondent’s deci-
sions and sought declaratory relief. They 
contended that the respondent had not 
followed the provisions of s 34 of the Ba-
sic Conditions of Employment Act 75 of 
1997 (BCEA) in implementing the recov-
ery strategy, alternatively s 67(3) of the 
Labour Relations Act 66 of 1995. Section 
34 deals with deductions that are lawful-
ly permissible against the remuneration 
of employees. 

It was held that an employee has no 
legal entitlement to be remunerated and 
should in principle pay back the money 
if he was paid for his cessation in ser-
vices rendered while participating in an 
unlawful strike. 

The court held further that the com-
mon law doctrine of set-off would only 
be applicable where the employee had 
admitted the debt and payment terms, 
or if a judgment debt already existed, as 
provided for in s 34(1) because only then 
could it be said that the applicants and 
the respondent were mutually indebted 
to each other. 

Personal injury/delict 
Harassment – definition of conduct: In 
Moos v Makgoba [2022] JOL 54225 (GP) 
the appellant appealed against the dis-
missal of her application for a protection 
order in terms of the Protection from 
Harassment Act 17 of 2011. Her chal-
lenge to the order appealed against cen-
tred around the question of what consti-
tutes harassment.

It was held that the Protection from 
Harassment Act was enacted to, inter 
alia, give effect to the rights of privacy, 
dignity, freedom and security of the 
person and the right to equality as en-
shrined in the Constitution. It affords 
victims of harassment the opportunity 
to an effective remedy against the vari-
ous forms of harassment they may face. 

For conduct to be considered as har-
assment, the respondent must have di-
rectly or indirectly engaged in harmful 
conduct and must have known or ought 
to have known that his conduct causes 
harm or inspires the belief that harm may 
be caused. The applicant must have be-
lieved that the conduct of the respondent 
would cause harm or have the reasonable 
believe that it would cause harm. No sup-
port could be found for the appellant’s 
contention that the magistrate should 
have given a subjective interpretation to 
what the appellant believed harassment 
was and what her fear of irreparable 
harm was. The court held that a subjec-
tive interpretation would leave the scope 
too wide, and courts would be inundated 
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with harassment claims where even the 
slightest conduct could be subjectively 
interpreted as harassment. It would also 
stifle engagements and interactions with 
one another.

The appellant’s evidence fell short of 
showing how the respondent’s conduct 
had caused her emotional, psychologi-
cal, economic, or mental harm.

The appeal was dismissed with costs.

Shooting by police – claim for damages: 
In Ndlovu v Minister of Police and a re-
lated matter [2022] JOL 53977 (MM) the 
Minister of Police was sued by two plain-
tiffs in the wake of a shooting by a police 
officer. The first plaintiff claimed com-
pensation in the form of damages, hav-
ing been unlawfully shot and wounded 
in his leg, below his right knee. The Min-
ister’s defence was that the police officer 
had acted in self-defence. The second 
plaintiff claimed damages for emotional 
shock because of witnessing the shoot-
ing of the first plaintiff, his stepfather, 
and having directly thereafter been or-
dered by a police officer to handcuff the 
first plaintiff.

The court held that the defendant bore 
the onus of proof in respect of the claim 
of the first plaintiff. On the facts before 
the court, without making a finding as 
to credibility of any of the witnesses, the 
court found that the version of the first 
plaintiff was more probable than that of 

the defendant. The defendant, therefore, 
failed in discharging the onus resting on 
the police to prove on a preponderance 
of probabilities that the shooting of the 
first plaintiff was justifiable.

A claim for nervous or emotional 
shock is recognised in our law where the 
plaintiff shows that the nervous shock is 
associated with a detectable psychiatric 
injury. However, in this case, the second 
plaintiff failed to prove the requisite el-
ements to sustain a claim of delictual 
liability against the defendant. The sec-
ond plaintiff’s claim was accordingly 
dismissed.

The defendant was held liable for the 
proven damages of the first plaintiff and 
was ordered to pay the first plaintiff’s 
costs. 

Property
Termination of employment rendering 
continued occupation unlawful: The 
East London Hebrew Congregation in 
Trustees for the Time Being of the East 
London Hebrew Congregation v Galperin 
and Others [2022] 4 All SA 224 (ECLD) 
sought the eviction of the first and sec-
ond respondents from premises owned 
by it. The first respondent was appoint-
ed to serve the Congregation as its Rab-
bi, and the right to occupy the property 
was an incident of his employment.

According to the applicant, the re-
spondents’ occupation of the property 

became unlawful when it terminated the 
first respondent’s services. Despite no-
tice to vacate, the respondents remained 
in occupation. 

While the applicant stated that it had 
complied with the requirements for evic-
tion in the Prevention of Illegal Eviction 
from and Unlawful Occupation of Land 
Act 19 of 1998 (PIE), the respondents 
opposed the application on procedural 
and substantive grounds. One of the is-
sues related to the appropriate forum 
in which the first respondent could 
challenge his dismissal. The applicant 
averred that the dispute fell to be settled 
in terms of the Labour Relations Act 66 
of 1995. The respondents asserted that 
the dispute fell to be resolved before the 
Jewish Ecclesiastical Court. 

The court pointed out that it was not 
open to the respondents to dispute that 
the first respondent’s employment had 
been terminated, ending the contractual 
entitlement to remain in occupation of 
the property. That then brought the re-
spondents within the purview of the PIE 
Act as ‘unlawful occupiers’, entitling 
them to the protection of the Act. The 
court was satisfied that the respondents 
were ‘unlawful occupiers’ within the 
meaning of the definition and that the 
applicant was entitled to an eviction or-
der subject to s 4. 

An eviction application will only be 
granted if it is just and equitable to make 
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such an order. The expectation that the 
first respondent should be given the op-
portunity to have a labour dispute finally 
determined before being evicted accord-
ed with the constitutional objectives of 
justice and equity. As the first respond-
ent had not yet had a chance to state his 
case regarding his dismissal, the court 
decided to stay the eviction application 
pending the resolution of the contested 
issues surrounding the application. 

Ownership of property by company: 
Duin-en-See was incorporated as a vehi-
cle to acquire land. An agreement by the 
original shareholders set out how each 
would subscribe for a shareholding in 
the company and acquire a portion of 
the land. The plaintiffs, as shareholders, 
exercised their rights in respect of their 
parcel in accordance with the agreement. 
Alleging that Duin-en-See intended to 
dispose of their portion without their 
consent, the plaintiffs sought an order 
declaring the company to be operating 
a share block scheme in terms of s 4 of 
the Share Block Control Act 59 of 1980. 
Duin-en-See noted an exception to the 
particulars of claim. 

In Trustees for the Time Being of the 
Hunter Family Trust v Duin-en-See (Pty) 
Ltd and Others [2022] 4 All SA 260 (WCC) 
the first ground of the exception was 
that the allegations pleaded were insuf-
ficient to trigger the presumption in s 4 
and/or to satisfy the definition of ‘share 
block scheme’. A company shall be pre-
sumed to operate a share block scheme 
if any share of the company confers a 
right to or an interest in the use of im-
movable property. A share block scheme 
is defined to mean ‘any scheme in terms 
of which a share, in any manner what-
soever, confers a right to or an interest 
in the use of immovable property’. It 
would not be necessary for the relevant 
right/interest in the use of the immov-
able property to be provided for in the 
definition of the relevant class of shares 
in the company’s memorandum of incor-
poration for the alleged agreement to be 
effective. The essential requirement is 
some connection between the holding of 
shares in the company and the holder’s 

entitlement to a right/interest in the use 
of the company’s immovable property. 
The court dismissed the first ground of 
exception.

The second ground related to the 
validity of the transfer of rights to the 
plaintiffs. Duin-en-See maintained that 
the transfer of rights had to be in writ-
ing to be valid (as per the General Law 
Amendment Act 68 of 1957 or the Al-
ienation of Land Act 68 of 1981). How-
ever, the transactions, which culminated 
in the trust’s acquisition of the shares 
were sale of shares agreements and not 
contracts for the sale of land. The agree-
ments were not subject to the formali-
ties in either the General Law Amend-
ment Act or the Alienation of Land Act. 
This exception was dismissed. 

Wills and estates
Validity of will – disqualification from 
inheriting: The applicant’s husband in 
Smit v Master of the High Court, West-
ern Cape and Others [2022] 4 All SA 
146 (WCC) was murdered on their farm 
in June 2019. Pursuant to his death, the 
applicant sought an order that the first 
respondent (the Master) accept and reg-
ister a document dated 12 January 2019 
as the last will and testament of the de-
ceased. The application was opposed by 
the second and third respondents (the 
daughters of the deceased from a first 
marriage) on the basis that such docu-
ment was fraudulent. They contended 
that a 2018 will was the real will of the 
deceased. 

A critical aspect of the case was the 
implication of the applicant in the mur-
der of the deceased. The court was thus 
faced with the question of whether the 
applicant should be declared unworthy 
to inherit from the deceased’s estate. 

It was held that the disputed 2019 will 
was found by a handwriting expert to 
have been forged. The only person who 
stood to benefit therefrom was the appli-
cant. The court could find no fault with 
the witnesses called by the respondents 
who testified about the applicant’s plot-
ting to have her husband killed, particu-
larly after she gained access to his safe 
and discovered that she would not inher-

it in terms of the 2018 will kept there. 
The court found the witnesses in ques-
tion to be credible.

That led the court to the question of 
whether the applicant was entitled to in-
herit in the estate of the deceased, hav-
ing caused or participated in his murder. 
The court referred to the Roman-Dutch 
principle that there are classes of per-
sons who are regarded as unworthy to 
inherit. The novel element in this case 
was that there had not yet been any ju-
dicial pronouncement on the guilt of the 
applicant in the murder case. The ques-
tion then was whether murder was the 
only crime warranting exclusion from 
inheriting. 

It was ascertained that the applicant 
had forged at least three documents and 
submitted one forged document purport-
ing to be the deceased’s last will, public 
policy required that she forfeited all the 
benefits that arose from the deceased’s 
estate. The court ruled her unworthy to 
inherit and dismissed her application to 
recognise the 2019 document as the de-
ceased’s will.

Other cases 
Apart from the cases and material dealt 
with above, the material under review 
also contained cases dealing with –
• appeal against sentence pursuant to 

conviction on charge of murder;
• application for sequestration of trust 

on ground that it had impermissibly 
benefited from funds originating from 
insolvent company; 

• constitutionality of regulations made 
in terms of the National Health Act 61 
of 2003; and

• r 6(12)(b) of the Uniform Rules of 
Court – affidavits or petitions filed in 
support of urgent applications.
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National Union of Metalworkers of SA on Behalf of Dhludhlu and Others 
v Marley Pipe Systems (SA) (Pty) Ltd (2022) 43 ILJ 2269 (CC)

Violence in the heat 
of the moment – 

assault incidents amid 
strike action 

By  
Muzi 
Mgabhi

I
n South Africa (SA), the winter sea-
son has been dubbed as the ‘strike 
season’ as it is the time of the year 
when wage negotiation disputes 
breakout. Section 23 of the Con-

stitution enriches the right of each em-
ployee to strike and the Labour Relations 
Act 66 of 1995 (LRA), gives effect to this 
right to strike under its s 64 provisions. 
The recent Constitutional Court (CC) 
matter in Dhludhlu comes as no excep-
tion to SA’s strike season. This case note 
seeks to critically analyse the CC’s judg-
ment in this matter.

Background
The salient facts of this matter can be 
summarised as follows: The respondent, 
Marley Pipe Systems (SA) (Pty) Ltd (the 
employer), operates in the plastics in-
dustry. It, therefore, operates under the 
jurisdictional parameters of the Metal 
and Engineering Industries Bargaining 
Council (MEIBC). The employer is obliged 
to bargain at sectoral level under the 
auspices of the Plastics Negotiating Fo-
rum (PNF).

On 5 May 2017, an agreement pertain-
ing to wage increases was concluded be-
fore the PNF (the PNF Agreement). The 
PNF Agreement itself was not finalised 
until 13 July 2017 and it basically per-
mitted employer PNF members to grant 
wage increases above the prescribed 
minimum threshold. This is what the 
employer sought to do in this matter. It 
proposed an increase of 7,5%, while leav-
ing bargaining room for a higher per-
centage, pending of course the outcome 
of the MEIBC negotiations, held under 
the auspices of the PNF. 

On 5 July 2017, the employees (the 
strikers) of the employer partook in a 
work stoppage, which prompted the em-
ployer to engage the applicant (NUMSA) 
on its proposed wage increases. NUMSA 
and the employer only met on 13 July 
2017. NUMSA was only engaged by the 
employer not because it was a member 
to the PNF Agreement but because the 
strikers were its party members. A day 
later, on 14 July 2017, an unprotected 

strike ensued at the employer’s Nigel 
Plant pursuant to the ongoing wage ne-
gotiations. In essence the employees 
were demanding a 15% increase ‘across 
the board’ as opposed to the proposed 
7,5 % increase.

As a direct result of the strike action, 
a senior employee of the employer, Mr 
Steffens, was assaulted. Mr Steffens was 
employed as the head of the employer’s 
Human Resources department. As a 
means of subsiding the harm already 
caused by the strike action, an urgent 
interdict was granted by Lagrange J, es-
sentially declaring the strike action to be 
unprotected and prohibiting the employ-
ees from further engagement with the 
strike and any conduct flowing from the 
strike action. 

During July to August 2017, discipli-
nary proceedings were convened and 
held against the offending 148 strikers. 
They were all individually charged with 
participation in an unprotected strike 
and assault. The strikers were found 
guilty on all counts. It was also found 
that the strikers all acted with a com-
mon purpose in perpetrating the assault 
against Mr Steffens. An independent 
chairperson issued a sanction of dis-
missal. An attempt at conciliation was 
made before the MEIBC but no consen-
sus could be reached. 

Labour Court (LC)  
proceedings
The matter was then escalated to the LC 
for adjudication. The LC proceedings 
commenced before Phehane AJ, where 
it was found that the unprotected strike 
and assault were not in compliance with 
orderly collective bargaining. At all ma-
terial times, the strikers were represent-
ed by the applicant union, NUMSA, which 
only instituted proceedings on behalf of 
41 of the dismissed 148 strikers. 

In his evaluation of the evidence before 
him, Phehane AJ noted that the strikers 
acted with common purpose. He drew 
inference from the strikers’ reply to the 
allegations and reasoned that their col-
lective bare denial of the charges against 

them was indicative of their collective 
agenda, which was to subvert orderly 
collective bargaining. Simply put, there 
was a meeting of the minds between the 
strikers to engage in the strike action, 
to assault Mr Steffens and to thereaf-
ter, plainly deny involvement and refute 
their liability. 

Labour Appeal Court (LAC) 
proceedings
On appeal before the LAC, Savage AJA 
did not stray from the LC’s decision. The 
LAC placed heavy reliance on the eviden-
tiary burden deposed before the LC by 
the employer. On evaluation of the evi-
dence, the LAC determined that only 12 
employees could directly be linked with 
the assault. The 41 appealing strikers 
could not be directly placed at the scene 
of the assault. As the evidence could not 
directly implicate the 41 appealing strik-
ers, inferential reasoning in establishing 
actual participation in the misconduct 
was the only way the LAC could conclude 
that the 41 appealing strikers acted with 
a common purpose. It was noted that the 
strikers associated themselves directly 
and with a common purpose before, dur-
ing and after the perpetration of the mis-
conduct. The LAC found the appellant 
striker’s failure to distance themselves 
from the misconduct to be consistent 
with their intention to participate fully 
in the unprotected strike action and the 
ensuing assault. The LAC concluded that 
the appellant strikers must have fore-
seen the ensuing fallout and, therefore, 
acted despite this foresight. The appeal 
failed at the LAC stage. 

CC proceedings
The matter was then referred to the CC 
on appeal. The unanimous judgment 
was penned by Madlanga J. The CC took 
cognisance of the evidentiary burden 
resting on employers in making a case 
against individual offending employees. 
The CC specified that while it was sym-
pathetic to the predicament faced by em-
ployers, it was equally cognisant of the 
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plight of innocent employees who stood 
as sacrificial lambs before the enraged 
employer’s chopping board. The CC dis-
tinguished between the perpetrators, 
spectators and bystanders and took the 
stance that the same punishment could 
not be dished out across the board, al-
though there was no complicity by those 
who were ‘there’ but not committing the 
violence. 

The CC accepted the LAC’s finding in-
sofar as it placed the appealing strikers 
on the scene. But where the CC’s argu-
ment deviates with the LAC is where the 
LAC dictates that the appealing strikers 
should have ‘intervened to stop the as-
sault’ or ‘dissociated themselves’ from 
the violence. 

The CC discussed that there is no 
standing legal obligation for humans to 
protect each other from physical harm. 
The CC did concede that this obliga-
tion does exist at a moral level but not 
legally. In regard to dissociation, the CC 
placed reliance on National Union of Met-
alworkers of South Africa obo Nganezi 
and Others v Dunlop Mixing and Tech-
nical Services (Pty) Limited and Others 
(Casual Workers Advice Office as Amicus 
Curiae) 2019 (8) BCLR 966 (CC) and S v 
Mgedezi and Others [1989] 2 All SA 13 

(A), which requires that there must be 
evidence, direct or circumstantial, of 
association with the violence. From the 
CC’s perspective, mere presence and 
watching was not enough to satisfy the 
evidentiary burden. 

Madlanga J found that a guilty verdict 
was incongruous with instances where 
an employee was simply a bystander and 
‘merely being where’ the violence took 
place. Individual complicity of each of-
fending employee is necessary before a 
sanction of dismissal can be justified. 
The CC ruled that the principles of com-
mon purpose were not met in the matter. 
In the premises, the CC concluded that 
the dismissal of the 41 appealing strik-
ers was substantively unfair. The appeal 
was upheld at the CC level and the mat-
ter was accordingly remitted to the LC 
for further consideration on an appro-
priate sanction. 

Judgment appraisal and 
concluding remarks
Undoubtedly, the CC’s finding set the 
tone and inadvertently raised the bar 
higher when it comes to the evidentiary 
burden placed on employers when they 
seek to sanction employees for acting 

with a common purpose in the commis-
sion of acts of misconduct during strike 
action. Not only is it no longer enough 
to place the employees at the scene, but 
the CC’s judgment also now requires 
employers to produce evidentiary proof 
positively identifying and placing the al-
leged offending employees at the scene 
participating in the acts of misconduct. 
The scales have most certainly shifted. 

Undoubtedly, employers must exer-
cise greater effort to meet their eviden-
tiary burden. Increased technological 
reliance, such as access control and 
CCTV systems, including intruder de-
tection equipment will need to be used 
by employers to ensure better visibility. 
Without this standard real time monitor-
ing equipment, making out a common 
purpose case against offending striking 
employees would prove near impossible.
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Centre for Child Law v Director of Public Prosecutions, 
Johannesburg and Others (CC) (unreported case no CCT 210/21, 

29-9-2022) (Mhlantla J (Kollapen J, Madlanga J, Majiedt J, Mathopo J, 
Mlambo AJ, Theron J, Tshiqi J and Unterhalter AJ))

The rights of a child are 
of paramount importance and 

applies to all aspects of the 
law which affect the child

By 
Kgomotso 
Ramotsho

I
n the case of Centre for Child Law, 
the Constitutional Court (CC) said 
that s 4(b) of the Drugs and Drug 
Trafficking Act 140 of 1992 infring-
es a child’s rights under ss 10 and 

28 of the Constitution. This was after the 
Centre for Child Law (the applicant) ap-
proached the CC for confirmation pro-
ceedings on the order, after the High 
Court declared s 4(b) of the Drugs and 
Drug Trafficking Act to be inconsistent 
with the Constitution to the extent that it 
criminalises the use and/or possession of 
cannabis by a child.

The CC said that the matter came to it 
in the form of confirmation proceedings 
and in terms of s 167(5) of the Constitu-
tion, the CC makes the final decision as to 
whether any Act of Parliament is consti-
tutional. The CC must confirm any order 
of constitutional invalidity made by the 
Supreme Court of Appeal and High Court 
before that order has any force.

Background
The CC said that the matter stems from 
a special review concerning four children 
who tested positive for cannabis during 
a school-sanctioned drug test. Each child 
was alleged to have been in possession of 
cannabis, thereby committing an offence 
in terms of sch 1 of the Child Justice Act 
75 of 2008. The children were brought be-
fore the Krugersdorp Magistrate’s Court. 
Agreements were concluded between the 
State and the parents, which, among oth-
ers, required the children to participate in 
diversion programmes. These agreements 
were also made orders of the court.

The CC said that it later transpired that 
the children did not comply with the di-
version programme as envisaged by the 
court order, and as a result, they were re-
ferred to the Department of Social Devel-
opment where they were assessed by pro-
bation officers. The CC pointed out that 
probation officers recommended that the 
children be subjected to a compulsory 
residential diversion programme at the 
Walter Sisulu Child and Youth Care Cen-
tre or the Bosasa Mogale Leseding Child 

and Youth Care Centre in Krugersdorp, 
for an unspecified period. The probation 
officer’s recommendations were placed 
on record at the magistrate’s court and 
were implemented through a court order.

The CC said that the applicant became 
involved in the matter after being invited 
by the High Court to be amicus curiae to 
assist the court. The first respondent was 
the Director of Public Prosecutions, Jo-
hannesburg, who was the applicant in the 
High Court. The second to six respond-
ents who joined as respondents in the 
High Court proceeding were the – 
• Minister of Justice and Correctional 

Services; 
• Minister of Social Development; 
• Minister of Health; 
• Minister of Basic Education; and 
• Minister of Police, respectively. 

The CC pointed out that none of the 
respondents opposed the confirmation 
application. However, only the Minister of 
Correctional Services (the Minister) and 
the applicant participated in the proceed-
ings before the CC.

The CC said that on 5 February 2019, 
the High Court held that s 41 of the Child 
Justice Act did not permit compulsory 
residence for a sch 1 offence. The High 
Court further held that the magistrate’s 
court did not comply with s 58(2) of the 
Child Justice Act, and the orders of the 
magistrate’s court were set aside. The 
four children were immediately released 
from the respective centres. The High 
Court further remarked that the matter 
raised questions about legality of the 
proceedings, in the light of the CC’s judg-
ment in Minister of Justice and Constitu-
tional Development and Others v Prince 
(Clarke and Others as Intervening Parties, 
Doctors for Life International Inc as Am-
icus Curiae) and related matters 2018 (10) 
BCLR 1220 (CC).

The CC said that the applicant, in its 
submission, raised the question of the 
constitutionality of s 4(b) of the Drugs 
and Drug Trafficking Act insofar as the 
children were concerned. The applicant 
argued that s 4(b) is unconstitutional, and 

that a child-oriented approach should 
be followed to respond to drugs among 
children. All the respondents supported 
the view that s 4(b) of the Drugs and 
Drug Trafficking Act was unconstitu-
tional insofar as it applies to a child. The 
CC pointed out that on 31 July 2020, the 
High Court delivered a judgment, which 
among other issues, considered the ef-
fect of Prince on children. In Prince the 
CC confirmed an order of constitutional 
invalidity, which declared the legislation 
criminalising the use and/or possession 
in private by an adult for their own con-
sumption unconstitutional.

The CC said that the High Court held 
that because Prince does not apply to a 
child, the child is left in a position where 
they are treated as a criminal and crimi-
nally prosecuted for behaviour, which 
adults are not criminally liable. The High 
Court considered international law and 
regional instruments – which recom-
mended that State parties abolish status 
offences as these violate the rights of the 
child – and held that, at the level of inter-
national and regional law, status offences 
infringe several fundamental rights of 
children and must be abolished.

The CC pointed out that the High Court 
declared s 4(b) of the Drugs and Drug 
Trafficking Act to be inconsistent with 
the Constitution to the extent that it 
criminalises the use and/or possession of 
cannabis by a child. The High Court also 
issued a moratorium pending the law re-
form, that no child may be arrested and/
or prosecuted and/or diverted for contra-
vening the impugned provision. The CC 
said that the constitutional problem in 
this case is not one of status offence. To 
legalise the private possession and use of 
cannabis by adults does not require that 
the use and/or possession of cannabis by 
a child should be recognised.

The CC added that the use and/or pos-
session of cannabis by a child may have 
adverse effects to which children must 
not be exposed to. The CC, therefore, 
pointed out that the constitutional at-
tack on the validity of s 4(b) of the Drugs 
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and Drug Trafficking Act as it applies to 
the use and/or possession by children of 
cannabis cannot be founded on simple 
proposition and to do so would result in a 
status offence based on age. The CC said 
the matter is about the consequences of 
the use and/or possession of cannabis by 
a child, and whether those consequences 
should be in the criminal justice system 
or in social systems.

The CC pointed out that another dis-
tinction between Prince and this matter, 
is that Prince concerns adults, while this 
matter concerns children. The CC said 
that the applicant suggested that it deter-
mine whether the criminal sanction im-
posed by the impugned provision is the 
most appropriate measure to respond to 
the use and/or possession of cannabis 
by a child, considering the child’s rights 
under ss 10 and 28 of the Constitution, 
as well as South Africa’s international 
law obligations towards the child. The CC 
added that this approach is not bound 
by Prince, but rather centred around the 
child and their best interests. 

The applicants submitted that the 
criminalisation of the use and/or posses-
sion of cannabis by a child does not, in 
effect, protect the child from exposure to 
drugs and the dangers of drug abuse. The 
applicant submitted that incarceration, as 
a natural consequence of criminalisation, 
runs the risk of exposing a child to more 
serious forms of drug abuse and does 
very little to teach children how to cope 
once they have been exposed to drugs. 
Contrary to serving the public good, crim-
inalisation negatively impacts a child’s 
constitutionally enshrined rights, dignity, 
health care and social services, as well as 
their overarching best interests. 

The CC pointed out that the Minister 
agrees with the applicant that subjecting 
a child to the criminal justice system and 
imposing custodial penalties on her for 
the use and/or possession of cannabis is 
an ineffective form of protection, as there 
is no evidence demonstrating efficacy of 
criminalisation as a deterrent. The Minis-
ter further submitted that in fact, crimi-
nalisation may exacerbate the child’s ex-
posure to drugs.

The CC said that the impact of crimi-
nalisation is far-reaching. The CC added 
that the following constitutional rights 
are at play – 
• a child’s right to have their best inter-

est treated as being of paramount im-
portance in every matter concerning 
the child; 

• a child’s right not to be detained except 
as a measure of last resort; and 

• a child’s right to dignity. 
The CC pointed out that the right of a 

child for their interests to be treated as 
being of paramount importance applies 
to all aspects of the law, which affects the 
child. The CC said that it is an independ-
ent right and extends beyond s 28(1) of 
the Constitution.

The CC added that the best interests of 
a child principle is also reflected in inter-
national law. The CC said that the United 
Nations Convention on the Rights of the 
Child states that ‘in all actions concerning 
children, whether undertaken by public or 
private social welfare institutions, courts 
of law, administrative authorities or leg-
islative bodies, the best interests of the 
child shall be a primary consideration’. 
The CC pointed out that the question is: 
Is it in the best interest of the child that 
the use and/or possession of cannabis 
remain criminalised? The CC said that it 
cannot be that imposing criminal sanc-
tions on a child creates a legal framework 
for the protection of the child.

The CC added that channelling a child 
through the criminal justice system as 
opposed to social systems designed to 
protect children creates a legal frame-
work for the protection of the child. The 
CC said that none of the parties condone 
the use and/or possession of cannabis by 
children. The parties agreed that a child-
oriented approach should be followed 
when a child is caught using and/or in 
possession of cannabis. 

The CC added that s 28(1)(g) of the 
Constitution states that every child has 
the right not to be detained expect as a 
measure of last resort and, if they are de-
tained, they have a right to be detained 
‘only for the shortest appropriate period 
of time.’ The CC said that the High Court 
in this matter confirmed that a compulso-
ry residential diversion programme is not 
one of the options available to a prosecu-
tor in terms of s 53(3) of the Child Justice 
Act. The CC pointed out that s 53(2)(b) of 
the Children’s Act provides that anyone 
acting in the best interests of the child 
may approach the Children’s Court for 
an appropriate order. The CC pointed out 
that the powers of court are extensive, 
including the provision of prevention or 
early intervention services.

The CC said that the Children’s Court 
can, among others, − 
• make supervisory orders placing the 

child and/or parent or caregiver under 
the supervision of a social worker;  

• make an order subjecting the child, a 
parent or caregiver to early interven-
tion services; or 

• make a child protection order, which 
can include a variety of social respons-
es to protect the child. 
The CC pointed out that as there are 

less restrictive means available to protect 
a child from cannabis use and/or expo-
sure, it cannot be said that the limitation 
on a child’s s 28 and s 10 rights is a rea-
sonable and justifiable limitation. The CC 
said in the result, the impugned provision 
does not pass the constitutional muster.

The CC, however, pointed out that this 
judgment does not permit a child to use 
and/or possession cannabis without con-
sequences, such use and/or possession 
will be met with a social response. The 

CC added that furthermore the scope of 
this judgment is limited to the use and/or 
possession of cannabis by a child, and no 
findings is made on the appropriateness 
of criminalising the use and/or posses-
sion of other substances by a child. Nor 
does the CC decide any issues as to the 
criminal liability of children who might 
use their possession of cannabis by chil-
dren to further criminal purpose. The CC 
said those issues are not before it and no 
evidence was led on any substances other 
than cannabis. The CC lastly pointed out 
that it deems it necessary to reaffirm that 
any adult who utilises or implores a child 
to be in a possession of cannabis can be 
held criminally liable. 

The following order was made:
‘1. The order of the High Court, declar-

ing section 4(b) of the Drugs and Drug 
Trafficking Act 140 of 1992 to be incon-
sistent with the Constitution and invalid 
to the extent that it criminalises the use 
and/or possession of cannabis by a child, 
is confirmed. 

2. The operation of the order in para-
graph 1 is suspended for a period of 24 
months to enable Parliament to finalise 
the legislative reform process.

3. During the period of suspension re-
ferred to in paragraph 2, no child may 
be arrested and/or prosecuted and/or 
diverted for contravening section 4(b) of 
the Drugs and Drug Trafficking Act inso-
far as it criminalises the use and/or pos-
session of cannabis by a child.

4. A child apprehended for the use 
and/or possession of cannabis may be re-
ferred to civil processes, including those 
found in the Children’s Act 38 of 2005 
and the Prevention of and Treatment for 
Substance Abuse Act 70 of 2008.

5. Where a court has convicted a child 
of a contravention of section 4(b) of the 
Drugs and Drug Trafficking Act for the 
use and/or possession of cannabis, the 
criminal record containing the convic-
tion and sentence in question, of that 
child in respect of that offence may, on 
application, be expunged by the Director-
General: Justice and Constitutional De-
velopment or the Director-General: Social 
Development or the Minister of Justice 
and Correctional Services, as the case 
may be, in accordance with section 87 of 
the Child Justice Act 75 of 2008. 

6. If administrative or practical prob-
lems arise in the implementation of 
paragraph 5 of this order, any interested 
person may approach the High Court for 
appropriate relief.

7. The second respondent must pay the 
applicant’s cost in [the CC].’

CASE NOTE – ChiLD LAW 
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New legislationBy Shanay 
Sewbalas and 
Johara Ally

Legislation published from  
3 – 28 October 2022

Acts 
Customs and Excise Act 91 of 1964 
Amendment of part 1 of sch 2 (no 
2/1/65). GN R2575 GG47254/7-10-2022. 
Draft White Paper on Conservation and 
Sustainable Use of South Africa’s Biodi-
versity 2022 
For comment. GN2689 GG47378/28-10-
2022. 
Local Government: Municipal Systems 
Amendment Act 3 of 2022 
Commencement of the Act except  
s 13. Substitution of ss 54A, 56, 57(2)
(a), 57(3), 66(1)(a), 66(3), to (5), 67(3), 71, 
72(c)(ii) and (e), 72(gA) to (gC), 120(a), 
amendment of s 67(1), 67(3), insertion 
of ss 57A, 57(3A), 71B, 106(1A), (5) and 
(6), repeal of s 56A and pending amend-
ment of sch 1 of the Local Government: 
Municipal Systems Act 32 of 2000. Proc 
92 GG47370/26-10-2022.
National Environmental Management: 
Protected Areas Act 57 of 2003 
Amendment of sch 2 of the National 
Parks in terms of the Act. GN2632 
GG47302/14-10-2022. 
Public Finance Management Act 1 of 
1999 
Amendment of part D sch 3 to list public 
entity. GN2637 GG47302/14-10-2022. 

Bills and White Papers 
Division of Revenue Act 5 of 2022 
Notice of introduction in the National 
Assembly of the Division of Revenue 
Amendment Bill for the 2022/23 financial 
year and publication of explanatory sum-
mary. GN2636 GG47302/14-10-2022. 
Independent Police Investigative Direc-
torate Amendment Bill, 2022 
Draft: Invitation for comment. GN2681 
GG47373/28-10-2022. 
Non-Profit Organisation Amendment 
Bill, 2021 
Invitation to comment. GN2656 
GG47336/19-10-2022. 
Tax Administration Laws Amendment 
Bill, 2022 
Publication of explanatory summary of 
the Tax Administration Laws Amend-
ment Bill, 2021. GN2610 GG47284/11-
10-2022. 
Correction Notice. GN2644 GG47305/14-
10-2022.

Government, General and 
Board Notices 
Civil Aviation Act 13 of 2009 

Coming into operation of the Amend-
ed National Aviation Security Program 
(2022) approved in terms of s 109. 
GenN1368 GG47373/28-10-2022. 
Companies and Intellectual Property 
Commission Counterfeit Goods Act 37 
of 1997 
Companies and Intellectual Property 
Commission: Christmas (2022) to New 
Year (2023) closure notice. GN2640 
GG47302/14-10-2022. 
Employment of Educators Act 76 of 
1998 
Consolidation of the terms and con-
ditions of Employment of Educators 
Determined in terms of s 4. GN2613 
GG47295/12-10-2022. 
Financial Advisory and Intermediary 
Services Act 37 of 2002 
Declaration of a crypto asset as a finan-
cial product. GenN1350 GG47334/19-
10-2022. 
International Trade Administration Act 
71 of 2002 
Correction notice of initiation of an in-
vestigation into the alleged dumping 
of other flat-rolled products of iron or 
non-alloy steel, of a width of 600 mm or 
more, otherwise plated or coated with 
zinc (galvanised steel coil), of a thickness 
of less than 0,45 mm originating in or 
imported from the People’s Republic of 
China. GenN1354 GG47337/21-10-2022. 
Labour Relations Act 66 of 1995 
Application for variation of registered 
scope of a bargaining council. GN2630 
GG47302/14-10-2022.
Labour Relations Act 66 of 1995 
Metal and Engineering Industries Bar-
gaining Council (MEIBC): Extension of 
the Consolidated Main Collective Agree-
ment to non-parties. Cancellation of 
Government Notice: MEIBC: Registration 
and Administration Expenses Collective 
Agreement. MEIBC: Extension of the Dis-
pute Resolution Collective Agreement 
and extension of the Plastic Industry 
Main Collective Agreement to non-par-
ties. GN R2569 - GN R2572 GG47254/7-
10-2022. 
Legal Deposit Act 54 of 1997 
Designation of the Limpopo Provincial 
Library Service as an Official Publications 
Depository. GenN2563 GG46998/3-10-
2022. 
Medicines and Related Substances Act 
101 of 1965 
South African Health Products Regulatory 
Authority made and updated the sched-
ules. GN2685 GG47373/28-10-2022.

National Conventional Arms Control 
Act 41 of 2002 
Appointment of the members of the Na-
tional Conventional Arms Control Com-
mittee. GN2629 GG47302/14-10-2022. 
National Environmental Management 
Act 107 of 1998 
Amendment of the enabling provision 
under which the regulations laying down 
the procedure to be followed for the 
adoption of spatial tools or environmen-
tal management instruments has been 
made. GN2688 GG47377/28-10-2022. 
National Environmental Management: 
Waste Act 59 of 2008 
Request for exporters to provide infor-
mation and to register with the Depart-
ment of Forestry, Fisheries and the En-
vironment for the export of waste tyres. 
GN2624 GG47301/13-10-2022.
National Water Act 36 of 1998 
Proposed restrictions on water usage by 
water users from the Caledon-Modder 
Subsystem. GN2642 GG47302/14-10-
2022. 
Property Valuers Profession Act 47 of 
2000 
Publication of the finding and the sanc-
tion imposed in terms of s 33. BN355 
GG47302/14-10-2022.

Legislation for comment 
Agricultural Product Standards Act 119 
of 1990 
Food Safety Agency (Pty) Ltd: Invitation 
for comment on the proposed inspec-
tion fees for 2022/2023 for inspections 
and sampling on certain raw processed 
meat products. GenN1324 GG47257/7-
10-2022. 
Agricultural Products Standards Act 
119 of 1990 
Invitation for comment on regulations 
relating to the grading, packing and 
marking of maize intended for sale in 
South Africa. GN2678 GG47373/28-10-
2022. 
Basic Conditions of Employment Act 75 
of 1997 
Extension to the request for comment on 
the Expanded Public Works Programme 
Policy. GenN1351 GG47335/19-10-2022. 
Civil Aviation Act 13 of 2009 
Civil Aviation Regulations, 2011. GN2607 
GG47264/7-10-2022.
Continuing Education and Training Act 
16 of 2006 
Section 41D of the Act: Draft Remunera-
tion Policy: Erratum notice. GN2635 
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GG47302/14-10-2022. 
Erratum notice: Call for comment on 
the Draft Policy on the Remuneration 
of Council Members of Public Technical 
and Vocational Education and Training 
Colleges in terms of s 41D of the Act. 
GN2645 GG47307/14-10-2022. 
Electronic Communications Act 36 of 
2005 
Applications for the transfer of owner-
ship of Individual Electronic Commu-
nications Service (I-ECS) and Individual 
Electronic Communications Network 
Service (I-ECNS) Licences from: T Mobile 
SA (Pty) Ltd to Telafrica Mobile (Pty) Ltd, 
Syrex (Pty) Ltd to Inq Digital (Pty) Ltd, 
Petprops 36 CC to Matlhale Holding In-
vestment (Pty) Ltd, Victory Parade Trad-
ing 223 (Pty) Ltd t/a Guerilla Telecoms 
to Xanadu Capital (Pty) Ltd. GenN1332 
− GenN1335 GG47282/10-10-2022.  
Financial Markets Act 19 of 2012 
Proposed amendments to the Johannes-
burg Stock Exchange Guarantee Fund 
Rules. BN348 GG47257/7-10-2022.
Health Professions Act 56 of 1974 
Regulations Defining the Scope of the 
Profession of Arts Therapy. GN2634 
GG47302/14-10-2022.  
Infrastructure Development Act 23 of 
2014 
National Infrastructure Plan 2050 
Phase 2 for public comment. GN2673 
GG47343/21-10-2022.
Labour Relations Act 66 of 1995 
Building Industry Bargaining Council 
(Cape of Good Hope): Extension of period 
of operation of the Main Collective Agree-
ment. GN R2675 GG47371/28-10-2022. 
National Textile Bargaining Council: Ex-
tension to non-parties of the Main Col-
lective Amending Agreement. GenN1343 
GG47302/14-10-2022. 
Invitation to make representations: No-
tice in terms of s 32(2) read with s 32(5)
(c) of the Act: Building Industry Bargain-
ing Council (Cape of Good Hope): Exten-
sion to non-parties of the Consolidated 
Main Collective Agreement. GN R2643 
GG47304/14-10-2022. 
Local Government: Municipal Property 
Act 6 of 2004 
Public notice calling for inspection of the 
Impendle Municipality 2022/23 Supple-
mentary Valuation Roll 2 and lodging of 
objections. GenN1356 GG47341/20-10-
2022. 
Local Government: Municipal Struc-
tures Act 117 of 1998 
Code of Conduct for Councillors Regu-
lations. GenN1322 GG47247/4-10-2022. 
Local Government: Municipal Systems 
Act 32 of 2000 
Section 12(3)(b) of the Act: Capricorn 
District Municipality: Amended Draft 
Air Quality Management By-law. Proc 90 
GG47309/14-10-2022. 
Marketing of Agricultural Products Act 
47 of 1996 
Fruit industry (Agri-Hub): Application for 
the continuation of statutory measures 

(records, returns and registration) to col-
lect export data, relating to table grapes, 
deciduous fruit, dried grapes, berries, 
subtropical and citrus fruit. GenN1352 
GG47337/21-10-2022.  
Merchant Shipping Act 57 of 1951 
The Draft Merchant Shipping (Crew Ac-
commodation) Regulations, 2023. The 
Draft Merchant Shipping (Dangerous 
Goods) Regulations, 2023. The Draft 
Merchant Shipping (Construction and 
Equipment of Fishing Vessels of less 
than 24 metres in length and equal to 
or more than 25 GT.) Regulations, 2022. 
The Draft Merchant Shipping (Construc-
tion and Equipment of Fishing Ves-
sels of 24 metres in length and over) 
Regulations, 2022. The Draft Merchant 
Shipping (Safety of Navigation) Amend-
ment Regulations, 2023. GN R2619 − GN 
R2623 GG47300/14-10-2022.
Mineral and Petroleum Resources De-
velopment Act 28 of 2002 
Publication of the amendments to Regu-
lations of Minerals and Petroleum Re-
sources Development Act, 2002 for com-
ment. GN2611 GG47290/11-10-2022.
National Environmental Management 
Act 107 of 1998 
Call for nominations – proposed estab-
lishment of a panel of experts to advise 
on the proposed fishing-area closures 
adjacent to South Africa’s African pen-
guin breeding colonies and the decline 
in the penguin population. GN2684 
GG47373/28-10-2022. 
National Health Act 61 of 2003 
Appointment of Health Ombud. GN 
R2649 GG47325/17-10-2022. 
National Qualifications Framework Act 
67 of 2008 
Call for comment on the Proposed Oc-
cupational Qualifications for Registra-
tion on the Occupational Qualifications 
Sub-Framework for Trades and Occupa-
tions. GN2576 and GN2567 GG47250/5-
10-2022. 
National Qualifications Framework Act 
67 of 2008 
Council for Quality Assurance in Gen-
eral and Further Education and Train-
ing (Umalusi): For comment. GenN1353 
GG47337/21-10-2022. 
Occupational Health and Safety Act 85 
of 1993 
Draft Code of Practice for Lifts Inside 
Wind Tower – publication for comment: 
Correction notice. GN2664 GG47337/21-
10-2022. 
Draft Physical Agents Regulations, 2022. 
GN2665 GG47337/21-10-2022. 
Draft Noise-Induced Hearing Loss Regu-
lations, 2022: Invitation of comment. 
GN2666 GG47337/21-10-2022.
Project and Construction Management 
Professions Act 48 of 2000 
South African Council for the Project 
and Construction Management Profes-
sions (SACPCMP) Competency Standards 
for the Purpose of Registration Policy for 
comment. Commencement: 14 October 

2022. BN349 GG47302/14-10-2022. 
SACPCMP Recognition of New Specified 
Categories of Registration Policy for 
comment. Commencement: 14 October 
2022. BN350 GG47302/14-10-2022. 
SACPCMP Registration Policy for com-
ment. Commencement: 14 October 2022. 
BN351 GG47302/14-10-2022. 
SACPCMP Recognition of Prior Learn-
ing (RPL) Policy for comment. Com-
mencement: 14 October 2022. BN352 
GG47302/14-10-2022.
Project and Construction Professions 
Act 48 of 2000 
SACPCMP Continuing Professional De-
velopment (CPD) Policy for comment. 
Commencement: 28 October 2022. 
BN360 GG47379/28-10-2022. 
SACPCMP Guideline Professional Fees Pol-
icy for comment. Commencement: 28 Oc-
tober 2022. BN361 GG47379/28-10-2022. 
Protection, Promotion, Development 
and Management of Indigenous Knowl-
edge Act 6 of 2019 
Regulations Relating to the Protection, 
Promotion, Development and Manage-
ment of Indigenous Knowledge. GN2647 
GG47292/14-10-2022.  
Social Service Professions Act 110 of 
1978 
Allowances Payable to Members of Coun-
cil. GN R2677 GG47371/28-10-2022.  
Fees payable by Social Workers, Child 
and Youth Care Workers, Social Auxil-
iary Workers, Auxiliary Child and Youth 
Care Workers, Student Social Workers, 
Student Social Auxiliary Workers, Stu-
dent Child and Youth Care Workers and 
Student Auxiliary Child and Youth Care 
Workers Amendment Regulations. GN 
R2618 GG47300/14-10-2022.  
South African Schools Act 84 of 1996 
National Norms and Standards for School 
Funding. GN2648 GG47324/17-10-2022.
Spatial Planning and Land Use Manage-
ment Act 16 of 2013 
Impendle Local Municipality: Request for 
comment on the Draft Impendle Local 
Municipality Spatial Development Frame-
work and Land Use Scheme. GenN1355 
GG47340/20-10-2022.
Standards Act 8 of 2008 
Standards matters. GenN1367 GG47373/ 
28-10-2022. 

Rules, regulations, fees 
and amounts 
Administration of Estates Act 66 of 
1965 
Guardian Fund: Master of the KwaZulu-
Natal Division, Pietermaritzburg High 
Court. GN2646 GG47308/14-10-2022. 
Agricultural Products Standards Act 
119 of 1990 
Standards and requirements regarding 
control of the export of groundnuts: 
Amendment. GN2680 GG47373/28-10-
2022.
Animal Diseases Act 35 of 1984 
Control measures relating to Foot and 
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Mouth Disease. GN2606 GG47263/7-10-
2022. 
Civil Aviation Act 13 of 2009 
Civil Aviation Regulations, 2011. 
GovN2690 GG47380/28-10-2022. 
Commission for the Promotion and Pro-
tection of the Rights of Cultural, Reli-
gious and Linguistic Communities Act 
19 of 2002 
Schedule for a period of 1 April 2020 un-
til 31 March 2021 financial year. GN2674 
GG47364/24-10-2022. 
Commissions Act 8 of 1947 
Amendment to the terms of reference of 
the Commission of Inquiry into Allega-
tions of State Capture, Corruption and 
Fraud in the Public Sector including Or-
gans of State. Proc 91 GG47330/18-10-
2022. 
Competition Act 89 of 1998 
Competition Commission South Africa: 
Guidelines on Small Merger Notification: 
Revised Small Merger Guideline. GN2639 
GG47302/14-10-2022.
Consumer Protection Act 68 of 2008 
National Consumer Commission: Guide-
line to be followed by the NCC for the 
Accreditation of Consumer Protection 
Groups. GenN1366 GG47373/28-10-
2022. 
Customs and Excise Act 91 of 1964 
Amendment to rules (DAR 240). GN 
R2576 GG47254/7-10-2022. 
Amendment of sch 1 (no 1/1/1891). GN 
R2605 GG47262/7-10-2022. 

Films and Publications Act 65 of 1996 
Notice in terms of s 24C and s 27A of the 
Act. GN2682 GG47373/28-10-2022. 
Financial Intelligence Centre Act 38 of 
2001 
Amendments to Money Laundering and 
Terrorist Financing Control Regulations, 
2002. GN2638 GG47302/14-10-2022.
Health Professions Act 56 of 1974 
Regulations relating to the Qualifications 
for the Registration of Optometrists. 
GN2599 GG47257/7-10-2022. 
Health Professions Act 56 of 1974 
Regulations relating to the Qualifications 
for the Registration of Dispensing Opti-
cians. GN2633 GG47302/14-10-2022. 
Labour Relations Act 66 of 1995 
Commission for Conciliation, Mediation 
and Arbitration: Tariff of fees. GN R2574 
GG47254/7-10-2022.
Essential Service Committee Regulations. 
GN R2654 GG47333/21-10-2022. 
Marketing of Agricultural Products Act 
47 of 1996 
Establishment of Statutory measure: Reg-
istration of role players in the red meat 
industry. Establishment of levy and de-
termination of guideline prices: Levy on 
cattle, sheep, goats and red meat. Estab-
lishment of statutory measure: Records 
and returns by abattoirs and other role-
players in the red meat industry. R2614 – 
GN R2616 GG47300/14-10-2022 and GN 
R2652 GG47333/21-10-2022.
Military Pensions Act 84 of 1976 

Determination of amounts for purposes 
of the Act. GN R2676 GG47371/28-10-
2022. 
National Environmental Management 
Act 107 of 1998 
Environmental Management Plan as re-
quired by s 11(2) of the Act: Fourth Edi-
tion: 2020-2025. GN2600 GG47257/7-
10-2022.
National Environmental Management: 
Air Quality Act 39 of 2004 
Methodological Guidelines for Quanti-
fication of Greenhouse Gas Emissions. 
GN2598 GG47257/7-10-2022. 
National Health Act 61 of 2003 
2021 Normative Standards Framework 
for Digital Health Interoperability in 
South Africa. GN2667 GG47337/21-10-
2022.  
Natural Scientific Professions Act 27 of 
2003 
Recommended consultation fees. BN353 
GG47302/14-10-2022. 
South African Council for Natural Scien-
tific Professions Code of Conduct 2022 
(with effect from 1 October 2022). BN354 
GG47302/14-10-2022.
Occupational Health and Safety Act 85 
of 1993 
Incorporation of safety standards. 
GN2683 GG47373/28-10-2022.
Petroleum Products Act 120 of 1977 
Regulations in respect of the single maxi-
mum national retail price for illuminating 
paraffin. GN R2564 GG47248/4-10-2022.

8TH EDITION 

Christies’s 
The Law of 
Contract in 

South Africa

Christie’s Law of Contract in South Africa 8th Edition is a 
must-have resource for attorneys, legal advisors and HR 
professionals looking to update their knowledge around 
the latest in contract law. It also remains a prescribed work 
for law students, making this new edition an essential study 
and reference text for students and lecturers.

Christie’s Law of Contract in South Africa 8th Edition  
(available in Print, eBook, and Online formats) now 
available here https://bit.ly/3PiPi50

New Release
Christie’s: The Law of Contract 
in South Africa 8th Edition
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Shanay Sewbalas and Johara Ally 
are Editors: National Legislation at 
LexisNexis South Africa.

q

Amendment of the regulations in re-
spect of petroleum products. GN R2565 
GG47248/4-10-2022. 
Maximum retail price for liquefied pe-
troleum gas. GN R2566 GG47248/4-10-
2022. 
Plant Improvement Act 53 of 1976 
Regulations relating to establishment, 
varieties, plants and propagating mate-
rial: Amendment of table 8. GN R2568 
GG47254/7-10-2022.  
Political Party Funding Act 6 of 2018 
Electoral Commission: Publication of the 
General Notice for the Multi-Party De-
mocracy Fund. GenN1336 GG47283/10-
10-2022.
Protection of Personal Information Act 
4 of 2013 
Code of Conduct: The Banking Asso-
ciation South Africa. Code of Conduct: 
Credit Bureau Association. GN2601 and 
GN2602 GG47257/7-10-2022. 
Public Finance Management Act 1 of 
1999 
Rate of interest on government loans: 

1 November 2022, 9,75% per annum. 
GenN1365 GG47373/28-10-2022. 
Public Protectors Act 23 of 1994 
Determination of salaries and allowances 
of the Public Protector and Deputy Public 
Protector. GenN2672 GG47342/21-10-
2022.
Republic of South Africa: Awareness-
Raising Campaigns Framework 
GN2687 GG47373/28-10-2022. 
Road Accident Fund Act 56 of 1996 
Adjustment of statutory limit in respect 
of claims for loss of income and loss of 
support. BN356 GG47373/28-10-2022.  
Rules Board for Courts of Law Act 107 
of 1985 
Rules regulating matters in respect 
of the small claims courts. GN R2573 
GG47254/7-10-2022. 
Social Service Professions Act 110 of 
1978 
Regulations defining the Scope of Prac-
tice of the Profession of Social Work. GN 
R2617 GG47300/14-10-2022.
South African Human Rights Commis-

sion Act 40 of 2013 
Determination of remuneration of the 
Commissioners of the South African 
Human Rights Commission. GenN2671 
GG47342/21-10-2022.  
South African Passports and Travel 
Documents Act 4 of 1994 
Seventeenth amendment of the regu-
lations made under the Act. GN2577 
GG47256/6-10-2022.
Statistics South Africa 
Consumer Price Index: August 2022. 
GenN1325 GG47257/7-10-2022. 
Water Research Act 34 of 1971 
Water Research Levy 2022/2023-Rates 
and Charges: Increase of 5%. GN2604 
GG47261/7-10-2022.

Employment 
law update

By  
Nadine
Mather 

EMPLOYMENT LAW

Can historical 
inconsistency be invoked 
for serious criminal 
conduct?
In National Education Health and Al-
lied Workers Union on Behalf of Buqa v 
Department of Health (Western Cape) 
and Others (2022) 43 ILJ 2363 (LC), the 
employee was employed by the Depart-
ment of Health (the employer) at the 
New Somerset Hospital. While on duty, 
the employee stole a backpack belonging 
to a patient while the patient attended 
the hospital for a surgery. Having been 
charged with misconduct, the employee 
pleaded guilty and was subsequently dis-
missed. 

The employee referred an unfair dis-
missal dispute to the Commission for 
Conciliation, Mediation and Arbitration. 
During the arbitration proceedings, the 
employee submitted that he had stolen 
the backpack from the kit room at emer-
gency care while the patient was in sur-
gery because his son needed a backpack 
for school. His shift had ended when the 
patient’s husband arrived to collect the 
backpack. When he returned to work the 

following morning and found out that 
everyone was looking for the backpack, 
he sought to return the backpack to the 
patient.

Having admitted guilt, the crux of 
the employee’s argument before the 
arbitrator was that in dismissing him 
for misconduct the employer had acted 
in an inconsistent manner in relation 
to other employees who were found 
guilty of similar acts of misconduct. 
The arbitrator did not agree with the 
employee’s argument and found that 
the dismissal was fair.

The employee took the arbitrator’s 
award on review and alleged, among 
other things, that the arbitrator had 
disregarded evidence that the employer 
had previously condoned incidents of 
theft in the workplace and failed to ap-
preciate the leniency that the employer 
had previously afforded employees 
who had committed similar acts of 
misconduct. Ultimately, the employee 
contended that the arbitrator arrived at 
a decision that no reasonable decision 
maker could have arrived at.

The Labour Court found that the 
employee had been brazen about his 
misconduct, which was criminal in na-

ture. It appeared that the employee was 
comfortable being frank about his crimi-
nality as he believed, or had been ad-
vised, that because his colleagues were 
not dismissed for similar misconduct, a 
precedent had been created by the em-
ployer from which he too should benefit. 
In this regard, the employee’s repre-
sentative argued that when the principle 
of inconsistency is raised, the employer 
was required to show that there was no 
bias and to justify why the employee was 
treated differently, which the employer 
had failed to do.

The court referred to the judgment of 
Capitec Bank v CCMA and Others (LAC) 
(unreported case DA5/2019, 30-9-2022) 
in which the Labour Appeal Court reit-
erated the principles relating to incon-
sistency. In this regard, it was held that 
historical inconsistency requires an em-
ployer to apply a penalty consistently 
with the way it has been applied to other 
similarly situated employees in the past. 
However, where an employer can demon-
strate a legitimate basis on which to dif-
ferentiate between employees, whether 
due to the seniority, the severity of the 
misconduct or other material factors, 
inconsistency will not have been proved.

https://www.derebus.org.za/wp-content/uploads/2022/11/National-Education-Health-and-Allied-Workers-Union-on-Behalf-of-Buqa-v-Department-of-Health-Western-Cape-and-Others-2022-43-ILJ-2363-LC.pdf
https://www.derebus.org.za/wp-content/uploads/2022/11/National-Education-Health-and-Allied-Workers-Union-on-Behalf-of-Buqa-v-Department-of-Health-Western-Cape-and-Others-2022-43-ILJ-2363-LC.pdf
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Nadine Mather BA LLB (cum laude) 
(Rhodes) is a legal practitioner at 
Bowmans in Johannesburg.

q

The court held that a material factor 
would include cases where the underly-
ing misconduct amounts to a serious 
criminal offence, such as theft. It cannot 
be that employees can engage in blatant 
criminal conduct and then argue that 
they should not be dismissed because 
others who had committed similar con-
duct were not dismissed. To make mat-
ters worse, the employer in this case was 
a state hospital and is required to pro-
vide services to the most vulnerable in 
our society. The patient visited the hos-
pital to access these services.

The court also noted that there was no 
requirement to warn employees that dis-
honest practices may lead to dismissal 
as this would suggest that employees 
need to be reminded of the core values 
of honesty and integrity. In this case, the 
employer was not prepared to tolerate 
the theft by the employee, and it should 
not be obliged to do so because of the 
lenient approach which it and other hos-
pitals may have previously adopted. 

In summary, the court held that histor-
ical inconsistency cannot be invoked by 
an employee when the underlying mis-
conduct involves serious criminal con-
duct. Moreover, it is irrelevant whether 
the employer informed its employees 
that the conduct will no longer be toler-
ated and may lead to dismissal.

The review application was dismissed 
with no order as to costs.

Is a trade union entitled 
to represent employees 
employed in an industry 
falling outside the scope of 
its constitution?
In National Union of Metalworkers of 
South Africa and Others v Afgri Animal 
Feeds (Pty) Ltd [2022] 10 BLLR 902 (LAC), 
approximately 137 employees embarked 
on an unprotected strike after Afgri Ani-
mal Feeds (the employer) who refused to 

grant the National Union of Metalwork-
ers of South Africa (NUMSA) organisa-
tional rights. Consequently, most of 
the striking employees were dismissed, 
while others received final written warn-
ings for their conduct. 

Thereafter, NUMSA referred a dispute 
to the Labour Court (LC) seeking an or-
der that the dismissals of the employees 
be declared unfair. The employer op-
posed the dispute and raised two pre-
liminary points. First, that the referral 
was late and had not been condoned and 
second, that both NUMSA and its legal 
representative lacked locus standi to rep-
resent the employees because there was 
no proof that the dismissed employees 
were NUMSA members as they were em-
ployed in a sector, which fell outside the 
scope of NUMSA’s constitution.

While the LC granted condonation for 
the late referral, it held that membership 
of a trade union by an employee who is 
employed in a sector which falls outside 
of the scope of the trade union’s con-
stitution is invalid and void ab initio. A 
voluntary association, such as NUMSA, 
is bound by its constitution and since 
the employees were employed in a sec-
tor, which fell outside the scope of the 
constitution, NUMSA lacked the requisite 
locus standi to refer the matter and to 
represent the employees in their unfair 
dismissal claim before the LC. The em-
ployer’s second preliminary point was 
thus upheld. As a result, NUMSA took 
the LC’s judgment on appeal.

The Labour Appeal Court (the LAC) 
noted that the employees were entitled 
to refer the dispute to the LC because 
the reason for their dismissal was al-
leged to be their participation in an un-
protected strike. NUMSA had been cited 
as the first applicant based on s 200 of 
the Labour Relations Act 66 of 1995 (the 
LRA), which provides, inter alia, that 
registered trade unions may act in their 
own interests or in the interests of their 
members. Further, NUMSA’s legal rep-

resentative was permitted to represent 
both NUMSA and the employees by vir-
tue of s 161 of the LRA. The issue in this 
case was thus whether NUMSA could do 
so when the employees were employed 
in an industry falling outside the scope 
of NUMSA’s constitution. 

The LAC held that it is not the business 
of an employer to concern itself with the 
relationship between individual employ-
ees and their trade union. Save for mat-
ters involving collective bargaining, the 
relationship between a trade union and 
its members is a private matter. In the 
context of arbitration proceedings, it is 
for employees to decide whether they 
want a particular trade union to repre-
sent them.

With reference to the Constitution-
al Court judgment of Lufil Packaging 
(Isithebe) (A division of Bidvest Paperplus 
(Pty) Ltd) v Commission for Conciliation, 
Mediation and Arbitration and Others 
[2019] 11 BLLR 1212 (LAC), the LAC held 
that the exercise of organisational rights 
by a trade union, with which that judg-
ment was concerned, and unfair dismiss-
al disputes were clearly distinguishable. 
Where a trade union operates within a 
constitutional scope in bargaining col-
lectively on behalf of its members, the 
trade union relies on its knowledge of 
the industry and employees may seek 
membership of the trade union for this 
reason. However, where an employee 
elects to be represented by a trade union 
in an unfair dismissal dispute, different 
considerations apply, such as fairness 
and the right of the employee to repre-
sentation. 

The LAC found that the relationship 
between a trade union, as a voluntary as-
sociation, and its members is consensual 
in nature. If a trade union accepts an em-
ployee as a member outside of the scope 
of its constitution, it does so only for 
purposes of representing that employee 
in a particular dispute. Unlike organisa-
tional rights disputes, the employer has 
no interest in holding the trade union to 
the terms of its constitution. This is be-
cause the trade union’s scope of opera-
tion relates to the industries in which the 
union is entitled to organise and bargain 
collectively. That scope does not bar the 
representation of a trade union member 
in an individual dispute and to find oth-
erwise would be manifestly unfair.

In the circumstances, the LAC held 
that the LC had erred in finding that the 
employees’ membership and NUMSA’s 
referral was invalid and that NUMSA 
lacked locus standi to represent the em-
ployees.

The appeal was upheld with no order 
as to costs.

People and practices
Compiled by Shireen Mahomed

All People and practices sub-
missions are converted to the 
De Rebus house style. Please 
note, five or more people fea-
tured from one firm, in the 
same area, will have to submit 
a group photo. For more infor-
mation on submissions to the 
People and Practices column, e-
mail: Shireen@derebus.org.za q

Stegmanns Inc in Nelspruit has ap-
pointed Isaura Cardoso as a Profes-
sional Assistant.
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YOUR LEGACY CAN 
CHANGE LIVES...

Many people would love to support a 
worthy cause, but may not have the 
disposable income to do so at this time in 
their lives.

When you are drafting your will, first take 
care of your loved ones, then please 
consider leaving a gift to SA Guide-Dogs 
Association for the Blind. A charitable legacy 
is exempt from Estate Duty.

Your legacy will give the gift of Mobility, 
Companionship and Independence.

For more information, please contact 
 Pieter van Niekerk
  PieterV@guidedog.org.za or 
   011 705 3512

Johannesburg - Tel: 011 705 3512  Western Cape -Tel: 021 674 7395 Kwa-Zulu Natal - Tel: 082 875 6244
 E-mail: info@guidedog.org.za

@SAGuide_Dogs SA Guide-Dogs @sa_guide_dogs

To find out more about the exclusive benefits of 
our Phoenix Club available to 55+ year olds, 
contact Pieter
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Recent articles  
and research

By 
Kathleen 
Kriel

Recent aRticles and ReseaRch

Aesthetics 
Barnard-naudé, J ‘Adonisi v Minister for 
Transport and Public Works: Western 
Cape: An “aesthetic” reading’ (2021) 37.3 
SAJHR 392.

Artificial intelligence 
naidoo, s; Bottomley, d; naidoo, M; 
donnelly, d and thaldar, dW ‘Artifi-
cial intelligence in healthcare: Proposals 
for policy development in South Africa’ 
(2021) 15.1 SAJBL 11. 

Bail 
Mujuzi, Jd ‘Bail pending appeal in Ugan-
da’ (2021) 34.2 SAJCJ 307.
Mujuzi, Jd ‘The right to bail pending 
trial in Uganda’ (2021) 34.3 SAJCJ 461.

Children’s rights 
sujee, Z and ndlela, s ‘COVID-19 child 
vaccinations: Promoting children’s right 
to equality, education, food and health’ 
(2021) 15.1 SAJBL 9. 

Collective bargaining 
Fergus, e ‘Reimagining employee repre-
sentation in the context of collective bar-
gaining under the Labour Relations Act 
66 of 1995: The imperative of substan-
tive equality and decent work’ (2021) 
37.3 SAJHR 313.

Commercial and contract 
law 
coleman, te ‘Contractual Freedom and 
Autonomy under the CISG and UNI-
DROIT Principles as Legislative and Judi-
cial Guidance in Commonwealth Africa’ 
(2021) 33.3 SA Merc LJ 319.

Constitutional law 
Kamolane-Kgadima, B; Kathi, t; Moloko, 
t; Malindi, Z; Mhiribi, Rt; skosana, t 
and chagopa, aR ‘Constitutional Court 
statistics for the 2019 term’ (2021) 37.3 
SAJHR 423.

Criminal law 
anderson, a ‘Recent Cases: General 
principles and specific offences’ (2021) 
34.2 SAJCJ 372.
hoctor, s ‘Recent Cases: General princi-
ples and specific offences’ (2021) 34.3 
SAJCJ 482.
Mosaka, t ‘The Black Flame (part one): 
Snyman’s Criminal Law’ (2021) 34.2 SA-
JCJ 214.
Mosaka, tB ‘The Black Flame (part two): 
Snyman’s Criminal Law’ (2021) 34.3 SA-
JCJ 442.
tshehla, B and Marumoagae, Mc ‘Lay 
participation in the South African crimi-
nal justice system: An assessment of the 
assessor system’ (2021) 34.2 SAJCJ 339.
Van der linde, d ‘Defining the contours 
of a “criminal gang” and a “pattern of 
criminal gang activity” under the Preven-
tion of Organised Crime Act’ (2021) 34.2 
SAJCJ 231.
Van der spuy, e ‘A long history of be-
ing fed up: Anti-crime mobilisation on 
the Cape Flats: A case study’ (2021) 34.2 
SAJCJ 281.

Criminal procedure 
Watney, M ‘Recent Cases: Criminal pro-
cedure’ (2021) 34.3 SAJCJ 493.

Crypotcurrency 
Moosa, F ‘Is cryptocurrency ‘property’ 
for tax administration purposes?’ (2021) 
33.3 SA Merc LJ 364.

Data sharing 
Mahomed, s; loots, G and staunton, c ‘The 
role of Data Transfer Agreements in ethi-
cally managing data sharing for research in 
South Africa’ (2021) 15.1 SAJBL 26. 

Environmental law 
Vracken, P ‘Overview of the skills re-
quired for marine protection and ocean 
governance’ (2022) 1.1 SAJMET 1.

Expropriation 
Boshoff, t ‘The role of the Valuer-Gener-
al in the calculation of compensation for 
expropriation: A comparative analysis 
between South African and Australian 
law’ (2021) 37.3 SAJHR 334.

Financial Advisory and 
Investment Services Act 
schulze, WG and Mokobi, slW ‘The case 
for further reform of the banks’ advisory 
duty in South Africa post the Financial 
Advisory and Intermediary Services Act 
37 of 2002’ (2021) 33.3 SA Merc LJ 419.

Financial inclusion 
Van niekerk, MG ‘Appraisal of Financial 
Inclusion in South Africa: Proposing the 
Agent Banking Model Implemented in 
Malaysia’ (2021) 33.3 SA Merc LJ  447.

Forensics 
Visser, JM ‘Independent judicial re-
search of forensic evidence in criminal 
trials – A South African perspective’ 
(2021) 34.3 SAJCJ 415.

Hate Speech 
Pophaim, JP ‘Homeless victimisation in 

abbreviation title Publisher Volume/issue
SA Merc LJ South African Mercantile Law Journal Juta (2021) 33.3

SAJBL South African Journal of Bioethics 
and Law

South African Medical Association 
NPC

(2021) 15.1

SAJCJ South African Journal of Criminal 
Justice

Juta (2020) 34.2
(2021) 34.3

SAJHR South African Journal on Human 
Rights

Taylor & Francis (2022) 37.3

SAJMET South African Journal of Maritime 
Education and Training

Juta 2022
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South Africa and its potential inclusion 
in the Hate Crime and Hate Speech Bill’ 
(2021) 34.2 SAJCJ 259.

Human rights 
chamberlain, l ‘SLAPPing back: A new 
legal remedy for targets of corporate 
bullying’ (2021) 37.3 SAJHR 410.

Labour law 
Mapadiment, Ms ‘Human Sciences Re-
search Council’s Labour Market Intelli-
gence Partnership Study and Lessons for 
the Maritime Sector – A labour market 
theoretical perspective’ (2022) 1.1 SA-
JMET 9.

Law of evidence 
Meintjes-van der Walt, l ‘Recent Cases: 
Law of Evidence’ (2021) 34.3 SAJCJ 507.

Maritime law 
davidson, V ‘A Proposed Education-
Industry Partnership for Skills Develop-
ment in the Marine Manufacturing Sec-
tor’ (2022) 1.1 SAJMET 21.
halley, K and Bernatzeder, a ‘What 
Skills and Capacity Building Interven-
tions are Required to Grow the South 
African Aquaculture Sector?’ (2022) 1.1 
SAJMET 41.

Kitada, M ‘Forward Thinking for Lead-
ing Excellence in Maritime Education and 
Training’ (2022) 1.1 SAJMET 71.
Matoti, n ‘Skills development and capac-
ity building within the oceans economy’ 
(2022) 1.1 SAJMET 53.
Zimmerman, d ‘South African Maritime 
Skills Supply and Demand’ (2022) 1.1 SA-
JMET 63.
Zulu, VB and ndlozi, M ‘Applying Sys-
tems Thinking Approach to Enterprise 
Development’ (2022) 1.1 SAJMET 29.

Medical ethics 
Mathibe-neke, JM and Mashego, MM 
‘Midwives’ ethical practice in selected 
labour units in Tshwane, Gauteng Prov-
ince, South Africa’ (2021) 15.1 SAJBL 11. 
slabbert, M and labuschaigne, M ‘Legal 
reflections on the doctor-patient rela-
tionship in preparation for South Af-
rica’s National Health Insurance’ (2021) 
15.1 SAJBL 31. 

Public violence 
Khumalo, K ‘Note: Towards filling the 
gaps in the public violence judgment of 
S v Mei’ (2021) 34.2 SAJCJ 362.

Rights of intersex children 
Baird, s ‘The silence of the “I”: Legal and 

social implications of intersex genital 
mutilation of children’ (2021) 37.3 SA-
JHR 372.

Tax law 
Pidduck, t and swanepoel, s ‘Case 
note: “Semantic Gyrations” – when are 
naartjies oranges? Beneath the surface 
of Absa Bank Limited v CSars’ (2021) 
33.3 SA Merc LJ 470.
Rudd, R ‘General Anti-Avoidance Rules 
and Tax Treaties: A South African Per-
spective’ (2021) 33.3 SA Merc LJ 384.

Unlawful arrest 
dambe, BJ ‘Fine margins between right 
and rogue: The right to resist an unlaw-
ful arrest and the liberty to assault a 
police officer in Botswana’ (2021) 34.2 
SAJCJ 191.
Okpaluba, c ‘Quantification of damages 
for unlawful arrest and detention: South 
Africa, Namibia and Eswatini/Swaziland 
(3)’ (2021) 34.2 SAJCJ 169.
tshehla, B ‘Arrest without a warrant: Is 
the current South African approach war-
ranted?’ (2021) 37.3 SAJHR 355.
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Rates for classified advertisements:  
A special tariff rate applies to practising 
 attorneys and candidate attorneys. 

2022 rates (including VAT):
Size  Special All other SA   
	 	 tariff	 advertisers
1p  R 9 003 R 12 923
1/2 p  R 4 504 R 6 459
1/4 p  R 2 261 R 3 240
1/8 p   R 1 129 R 1 619

Small advertisements (including VAT):
  Attorneys Other
1–30 words R 455 R 664
every 10 words 
thereafter  R 152 R 229
Service charge for code numbers is R 152.

Services offered

FAMILY LAW  
Attorney

We are based in Bryanston, Johannesburg and  
offer expert advice and services in all family related 

legal issues.

Kelly van der Berg:  
Telephone: (011) 463 1214  

Cell: 071 682 1029  
E-mail: kelly@pagelinc.co.za

LAND CLAIMS COURT
Correspondent

We are based in Bryanston, Johannesburg only  
2,7 km from the LCC with over ten years’ 

experience in LCC related matters.

Zahne Barkhuizen: (011) 463 1214 • Cell: 084 661 3089  
• E-mail: zahne@law.co.za 

Avril Pagel: Cell: 082 606 0441 • E-mail: pagel@law.co.za

The De Rebus Editorial Committee and staff wish all of our 
readers compliments of the season and a prosperous new year.

De Rebus will be back in 2023 with its combined  
January/February edition, which will be available from the  

beginning of February 2023.

mailto: pagel@law.co.za
www.taxriskmanagement.com
mailto: classifieds@derebus.org.za
mailto: david@lssa.org.za
www.derebus.org.za
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LABOUR COURT  
Correspondent

We are based in Bryanston, Johannesburg and fall within the  
Labour Court’s jurisdiction.

Odete Da Silva:  
Telephone: +27 (0) 11 463 1214  

Cell: +27 (0)82 553 7824  
E-mail: odasilva@law.co.za

 Avril Pagel:  
Cell: +27 (0)82 606 0441  
E-mail: pagel@law.co.za

High Court and magistrate’s court litigation.
Negotiable tariff structure.

Reliable and efficient service and assistance.
Jurisdiction in Pretoria Central, Pretoria North, Temba, 

Soshanguve, Atteridgeville, Mamelodi and Ga-Rankuwa.
 

Tel: (012) 548 9582 • Fax: (012) 548 1538
E-mail: carin@rainc.co.za • Docex 2, Menlyn   

Pretoria Correspondent

PROPERTY CONSULTANTS & VALUERS

Why you should use Rode & Associates 
as your property valuation firm

With so many (alleged) shenanigans in the listed property 
sector, you should consider using a valuation firm that has 
the highest credibility in the industry.

Rode is one of South Africa's large independent property valuation firms 
and has been the annual overall top performer in the pmr.africa awards 
since 2016. For more info on these awards, visit our website at: 
www.rode.co.za.

Our credibility has been built over more than three decades and is partially 
based on rigorous research. After all, we are also property economists of 
note and town planners and publishers of the esteemed Rode Reports – 
used by banks as a ‘bible’. All our valuers have post-graduate degrees.

Contact our head of valuations, Marlene Tighy BSc (Wits) 
Hons (OR) (RAU), MBL (UNISA), Pr Sci Nat,  by email 

at mtighy@rode.co.za or tel. 086122 44 88.
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