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News articles on the
De Rebus website:

o Celebration of 100 years of women in the practice of
law

e Judicial Conduct Tribunal to look into judges who
delay judgments

e The legal fraternity and the judiciary lost a dedicated
legal practitioner in Zanele Nkosi

o Is the Constitution the progressive answer to the
future of women in SA?

e Department of Justice reflects on 25 years of the Con-
stitution

e Former President of LSSA calls on youth to be active
within the organisation
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12 Progressive legal education for
candidate legal practitioners: What
role should universities play?

he broadening of the consumption of law has diversified how

law should be taught and practiced. This means that universi-

ties can no longer produce law graduates for the sole purpose

of practicing law at law firms or associate Bars. Law gradu-
ates now need to prepare to occupy any space where legal advice is
sought and provided because the legal profession cannot absorb all
the graduates produced by universities. Graduates may need to find
positions in government departments, chapter
9 institutes, municipal legal departments and
legal departments in various commercial institu-
tions. Associate Professor, Clement Marumoagae,
writes that this means that universities cannot
provide law students with the specific skills
that they would need to succeed in these
places. Instead, universities should place
law students in a position to learn and ac-
quire technical skills that should be taught
through vocational training.

16 A cause for confusion: How the
amendment of the Municipal Property
Rates Act holds the potential for
injustice

n July 2015, the legislature amended the manner in which supple-
mentary valuations were carried out as per the Local Government:
Municipal Property Rates Act 6 of 2004. This has led to consider-
able confusion. The difficulties presented by the interpretation of
the amendments presents the potential for harm and injustice. Legal
practitioner, Peter Murray and candidate legal practitioner, Alexandra

Botha, write about the vague and unclear aspects of the amended sec-

tion of the Municipal Property Rates Act. Furthermore, they explain

how the difficulties of interpretation have led to municipal implemen-
tation measures, which are legally incorrect, as they have no founda-
tion in the text of the amended section. Mr Murray and Ms Botha in-

stead suggest a more textually accurate paradigm along with proposals
for further change.

18 The legal profession is highly
competitive and unforgiving to black
females

n this month’s Young Thought Leaders feature, De Rebus news
reporter, Kgomotso Ramotsho, spoke to legal practitioner Palesa
Ledwaba, who was recently appointed as the Managing Director
at Maponya Inc. Ms Ledwaba was born in Soshanguve and comes
from a working-class family. Despite being born with a condition that
affected her mobility that nearly confined her to a wheelchair since
childhood, she managed to earn an LLB degree from the University
of Limpopo. Her legal expertise lies in administrative, company, and
tax law, particularly customs law and regulations, as well as general
commercial litigation. Ms Ledwaba is an active member of the Black
Lawyers Association and holds the position of Deputy Chairperson in
its Gauteng Branch. Her guiding principles include upholding integrity,
demonstrating persistence, and embracing a positive work ethic.
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LSSA challenges RAF
medical tariffs

hrough its Professional Af-

fairs and Members’ Benefit

department, the Law Soci-

ety of South Africa (LSSA)

participates in several pro-

fessional interest and pub-
lic interest cases. In the matter discussed
below, the LSSA challenged the introduc-
tion of the Road Accident Fund’s (RAF)
medical tariffs, which will preclude in-
jured road accident victims, who are
without medical aid or financial means,
from accessing private health care.

The LSSA was the second applicant
in National Council of and for Persons
with Disabilities and Another v Minister
of Transport and Others (GJ]) (unreported
case no 039100/2022, 15-12-2022) (Tol-
may J). The matter was a constitutional
challenge to the medical tariffs promul-
gated by the Minister of Transport in GN
R2395 GG46747/19-8-2022 (the tariffs).
In terms of the tariffs, the RAF would
not be required to pay the actual medical
costs of road accident victims, but only
the costs according to the tariffs, which
are far lower than what most services
needed by road accident victims actually
cost in the private sector. The application
was divided into two parts: Part A, which
seeks an interim interdict restraining the
implementation of the tariffs, pending
the outcome of Part B, which is for re-
view proceedings to set aside the tariffs.
It was the applicants’ case that the tariffs
were unlawful and unconstitutional for
the following reasons:

e They are so low that road accident
victims without means, or medical aid
will no longer be able to obtain the
care they need in the private sector.
Given that the public sector cannot
provide this care - either at all or at
a sufficient quality or urgency - the
result of the implementation of the
tariffs is that many thousands of road
accident victims will die or be perma-
nently disabled. This means that road
accident victims have no option but to
submit to treatment at public hospi-
tals, which are already overburdened.
This impacts not only on road acci-
dent victims but on all public health
patients. These tariffs also do not
cover certain critical services - such as
air ambulances by helicopter - which
places road accident victims at serious
risk.

e This renders the tariffs irrational, un-
reasonable and an unjustified limita-
tion of the rights of access to health-
care and bodily integrity.

e Of note is that, in November 2010, the
predecessor to the tariffs was struck

down on a similar basis in Law Society
of South Africa and Others v Minister
for Transport and Another 2011 (1)
SA 400 (CC), when the Constitutional
Court held that the tariff was incapa-
ble of achieving the purpose the Min-
ister was seeking to achieve, namely to
enable innocent road accident victims
to obtain the health services they re-
quire.

e They were promulgated without com-
plying with various stipulated and
compulsory procedures. They would
also apply retrospectively, which in
these circumstances is unlawful. Prior
to publishing the tariffs, a draft tariff
was published for comment. The LSSA
submitted comments pointing out
that any tariff that had the effect of
denying poor road accident victims’
access to private health care would be
in contravention of the 2021 Constitu-
tional Court judgment.

Part A of the application was heard
on an urgent basis on 15 December
2022, Tolmay J delivered an ex tempo-
re judgment granting the relief sought
by the LSSA and its co-applicant for
an interim interdict to prohibit the
implementation of the tariffs pending
the outcome of the review application.
Tolmay J also awarded a punitive costs
order against the RAF and ordered it to
pay the applicants’ cost of Part A of the
application on an attorney-and-client
scale on account of the contemptuous
way the RAF conducted its opposition to
the application by filing its answering af-
fidavit only days before the urgent court
hearing and much later than the date di-
rected by the court.

The RAF applied to Tolmay J for leave
to appeal her order which application
was refused. The main review proceed-
ings brought to set aside the tariffs were
initially set down to be heard in May
2023. However, the RAF failed to pro-
duce documents, which throw light on
the decision-making process and the fac-
tors that were at play in the mind of the
Minister of Transport when approving
the decision to promulgate the tariffs.
The Minister claimed that these docu-
ments were not in his possession and
had to be sought from the RAF, which in
turn, refused their disclosure.

The LSSA and National Council of and
for Persons with Disabilities (NCPD),
therefore, had to pursue the production
of these documents by way of an inter-
locutory application.

In the build-up to the hearing of this
interlocutory application, Opperman
J issued directives ordering the RAF to

EDITORIAL

Mapula Oliphant - Editor

file papers explaining their recalcitrance.
The RAF persisted in its refusal.

After hearing argument in the inter-
locutory application on 11 May 2023,
Opperman J granted an order on 18 May
2023 directing the RAF to produce the
documents within five days, on the ba-
sis that the documents are relevant to
explain the decision-making process by
the Minister of Transport to approve the
tariffs.

Opperman J expressed her displeasure
with the RAF’s conduct as ‘not only dis-
courteous and unprofessional, but also
the very opposite of rule-abiding’. Op-
perman J also granted a punitive costs
order against the RAF and, furthermore,
encouraged the Chief Executive Officer
and Board Chairperson of the RAF to
file affidavits to explain why they should
not each be held personally liable to pay
the costs of the interlocutory application
and/or be joined personally to these pro-
ceedings for this purpose.

It is important to note that the tariffs
remain suspended in terms of the bind-
ing interdict obtained by the LSSA and
NCPD until such time as the review pro-
ceedings have been concluded.

The RAF has since applied for leave to
appeal to the Supreme Court of Appeal,
which has dismissed the RAF’s applica-
tion for leave to appeal the interdict or-
der, which was granted by Tolmay J in
December 2022.
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Would you like to write
for De Rebus?

Upcoming deadlines for article sub-
missions: 19 June; 17 July; and 21
August 2023.
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LETTERS

TO THE EDITOR

PO Box 36626, Menlo Park 0102 @ Docex 82, Pretoria ® E-mail: derebus@derebus.org.za @ Fax (012) 362 0969

Letters are not published under noms de plume. However, letters from practising attorneys
who make their identities and addresses known to the editor may be considered for publication anonymously.

Justice

Lady Justice stands with her sword and
scales ready to stand in judgment be-
tween parties, wearing her blindfold, so
that there is no bias against whom she
will swing her sword. This has been the
depiction of Lady Justice for hundreds of
years.

When 1 visualise Lady Justice today,
her blindfold is half off. She is scarred
from fighting for truth and justice in a
morally declining society.

The legal profession is obligated to
ensure that fairness flows through to so-
ciety, which is provided through the jus-
tice system. The legal field is supposed
to be a battlefield for justice and by shin-
ing a light on various issues, truth can be
brought to light.

The problem in 2023 is that the mem-
bers of society are fearful of legal practi-
tioners and the power they wield. People
would rather settle with a lawyer than go
to court or receive an outrageously high
account from a lawyer.

‘Cloak and dagger’ law appears to be
the order of the day, where some lawyers
withhold information or casually give in-
complete information, which misrepre-
sents the truth and/or play games with
the administration of justice to wear
down the other side. Some lawyers also

are not interested in negotiating with re-
spondents.

The legal profession is the foundation
of the country and how law is practised
determines the outcomes for communi-
ties. When lawyers struggle to remember
their ethical obligations then Lady Jus-
tice struggles to hold the scales.

I would like to challenge lawyers to
self-reflect and determine whether they
are standing with Lady Justice for justice
and for their communities or are they
fighting against justice itself?

Christine Thomaides. She writes
in her personal capacity.

Compiled by

Kevin O’Reilly

Erratum

We would like to note that in the article,
‘Getting to the “soul” of trademark in-
fringement’ 2023 (May) DR 36, the byline
for the author, Lusapho Yaso, reflected
that he was employed by Kisch IP.

This was an error to which Kisch IP
alerted De Rebus.

De Rebus would like to apologise for
any inconvenience caused to Kisch IP.

Editor

Q

People and practices

Malan Scholes Attorneys in Jo-
hannesburg has appointed Hloni
Mokoena as a Director in the Dis-
pute Resolution Department. He
specialises in administrative law,
property law, municipal law, land
use and commercial litigation.
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he Law Society of South Af-

rica’s (LSSA) specialist Le-

gal Aid, Pro Bono and Small

Claims Court Committee (the

Committee) met on 13 April
2023 to deliberate on several matters
pertaining to its area of specialisation.
The issues listed below were taken into
consideration:

Provincial associations

The Committee considered reaching out
to the various provinces, noting there
are associations being formed in each
province, with particular reference to
small claims courts. It was noted that
in the past an LSSA Small Claims Court
Committee existed where members from
various provinces were represented,
which gave a feel for what was going
on in the provinces. It is important for
the Committee to not lose the provincial
footprint. The Committee will approach
the various provincial associations and
task teams to identify the Small Claims
Courts Commissioners in their province,
who can then choose someone to repre-
sent them on the provincial structure for
the Committee to liaise with.

Discussion Paper: Project
142 — Investigation into
Legal Fees

The South African Law Reform Com-
mission concluded its investigation and
submitted its final Report on Discussion
Paper: Project 142: Investigation into
Legal Fees - Including Access to Justice
and other Interventions (s 35 of the Legal
Practice Act 28 of 2014 (LPA)) to the Min-
ister of Justice and Correctional Service.
The LSSA made extensive submissions
on the initial Issue Paper, the Discussion
Paper and the final Report to the Minis-
ter, and requested an opportunity to en-
gage with the Minister on some aspects
pertaining to the Report.

Practitioners are urged to read the Re-
port, as it contains significant legislative
proposals, which are likely to impact on
the profession and access to justice. The
Report and the LSSA’s submissions can
be accessed at the following link: www.
Issa.org.za.

Pro bono legal assistance

Even though the regulation of pro bono
services is the responsibility of the Legal

= s commmsNns

Legal Aid, Pro Bono
and Small Claims Court
Committee meeting

Practice Council, the LSSA has an inter-
est in what is happening on the ground.
The Committee is of the view that the
provincial associations should be en-
gaged to help formulate some form of
incentive to encourage practitioners to
take up more pro bono work, and to edu-
cate practitioners on how the regulations
for community service under the LPA are
going to be implemented, what is being
affected, the hours required, etcetera.
Practitioners should also be encouraged
to serve a Small Claims Court Commis-
sioners as part of their pro bono service.

Sheriffs

The Committee noted the importance of
ongoing discussions between the LSSA
and the South African Board for Sheriffs
because the issue of sheriffs’ fees has an
impact on access to justice.

The Committee also noted with con-
cern the lack of sheriffs in certain areas.
It was noted that the Department of Jus-
tice deals with the appointment of Sher-
iffs.

A follow-up meeting will be held with
the South African Board for Sheriffs to
discuss these and other issues.

Juristic persons in small

claims courts

The Committee discussed the possibil-
ity of lobbying for the extension of the
jurisdiction of the small claims courts
to include juristic persons. Small busi-
nesses often want to have this expedited
process but are prevented from institut-
ing action in these courts. The Commit-
tee earmarked this issue for follow up.

Meeting held with Legal

Aid South Africa

A joint meeting of Legal Aid South Africa
and the LSSA Committee was held on
30 August 2022 in which the following
items were discussed: Wills Week, Legal
Aid Manual, judicare, new mandate re-
garding land rights, candidate attorney
programme, and women empowerment.

Commumty service

Section 94(1)(j) of the LPA provides for
regulations regarding the rendering of
community service and s 29(1)(a) and
(b) provides that community service as a
component of practical vocational train-
ing by candidate legal practitioners may

be required, or that a minimum period
of recurring community service by prac-
titioners may be required.

Draft regulations were published for
comment and the LSSA invited the input
of legal practitioners, which were includ-
ed as part of the LSSA’s submission. The
LSSA’s submission can be accessed at
the following link: www.Issa.org.za.

It was noted that time spent providing
supervision to candidate legal practition-
ers who are rendering community ser-
vice is attributed to that legal practition-
er’s community service. Candidate legal
practitioners will also be able to render
pro bono legal services as opposed to
community service.

The Committee also noted the impor-
tance of taking note of the definition
of ‘pro bono and ‘community service’,
which has a wider definition and how
this relates to services one can render.

Kevin O’ Reilly MA (NMU) is a sub-

editor at De Rebus. a
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eing struck off the roll of
legal practitioners is a seri-
ous consequence for a legal
practitioner who has been
found guilty of professional
misconduct or has breached
relevant rules or governing legislation of
the profession. When a legal practitioner
is struck off, they are no longer allowed
to practice law in South Africa (SA). Be-
fore outlining several key factors, which
legal practitioners should consider, it is
worthwhile to highlight the roles of the
relevant role players within the legal
profession, namely, the Legal Practice

Council (LPC) and the Legal Practitioners’

Fidelity Fund (LPFF).

The LPC is a statutory body estab-
lished in terms of the Legal Practice Act
28 of 2014 (LPA). Its primary role is to
regulate the legal profession in the coun-
try and to promote an independent, ef-
fective, and efficient legal profession.

Some of the key functions of the LPC
include —

o the registration of legal practitioners:
The LPC is responsible for the regis-
tration of all legal practitioners in SA,
which includes attorneys and advo-
cates;

o the maintenance of the roll of legal
practitioners;

e disciplinary proceedings: The LPC has
the authority to investigate complaints
against legal practitioners and to take
disciplinary action against them if nec-
essary. This can include suspension
and striking off the roll of legal practi-
tioners;

e promoting access to justice;

o setting standards for legal education;
and

e monitoring compliance with the LPA:
The LPC is responsible for monitor-
ing compliance with the LPA. This in-
cludes ensuring that legal practition-
ers are complying with the rules and
standards of the legal profession.

The LPC plays a critical role in regulat-
ing the legal profession. By ensuring that
legal practitioners adhere to ethical and
professional standards, the LPC helps to
maintain the integrity of the legal profes-
sion and promote access to justice for all
South Africans.

PRACTICE MANAGEMENT - LEGAL PRACTICE

Consequences of
misconduct

The LPFF is a statutory body estab-
lished in terms of the LPA. Its primary
role is to protect the interests of the
public by providing compensation to cli-
ents who have suffered a financial loss
because of misappropriation by a legal
practitioner. The LPFF plays an integral
part in protecting the interests of the
public and maintaining the integrity of
the profession. By providing compensa-
tion to clients who have suffered finan-
cial loss due to dishonesty of a legal
practitioner, the LPFF helps to ensure
that clients have access to justice and
that legal practitioners are held account-
able for their actions.

The process for striking a legal prac-
titioner off the roll varies depending on
the circumstances, but it generally in-
volves an inquiry by the relevant profes-
sional body or disciplinary committee. If
the legal practitioner is found guilty of
misconduct or a breach of the rules, the
disciplinary committee may recommend
that they be struck off the roll. Once a le-
gal practitioner is struck off the roll, they
are no longer entitled to practice law or
offer legal advice to clients. They are also
required to surrender their Fidelity Fund
Certificate and to remove their name
from any signage or advertising that sug-
gests they are still practicing law.

Being struck off the roll of legal practi-
tioners is a serious consequence and can
have significant consequences for a legal
practitioner, such as:

o The loss of right to practice law: Once
a legal practitioner is struck off, they
are no longer entitled to practice law.
This means they can no longer repre-
sent clients or provide legal advice.

o The loss of professional reputation:
Being struck off the roll can have a
significant impact on a legal practi-
tioner’s professional reputation. It
may be difficult for a struck off legal
practitioner to find employment or to
be enrolled as a legal practitioner in
the future.

o Financial consequences: Being struck
off can have significant financial con-
sequences for a legal practitioner, par-
ticularly if they solely rely on income
from their legal practice to support
themselves or their family.

e Possible criminal charges: Depend-
ing on the circumstances, being struck
off may lead to criminal charges if the
legal practitioner engaged in criminal
behaviour.

Inversely, legal practitioners can avoid
disciplinary action by, inter alia:

e Adhering to professional standards:
Legal practitioners must adhere to the
rules and standards of the legal pro-
fession. This includes ethical stand-
ards, rules of professional conduct,
and relevant legislation.

e Maintenance of accurate records: Le-
gal practitioners are required to main-
tain accurate records of their client ac-
counts and finances.

e Continuous professional develop-
ment: Legal practitioners should un-
dertake continuous professional de-
velopment activities to ensure that
their knowledge and skills remain up
to date. This helps to ensure that legal
practitioners are providing competent
and effective legal advice to their cli-
ents.

e Avoidance of conflicts of interest: Le-
gal practitioners must avoid conflicts
of interest and ensure that they are
always acting in their client’s best in-
terests.

e Responding to complaints: If a legal
practitioner receives a complaint from
the regulator, it is imperative that they
respond promptly and appropriately.
This can involve providing a satisfac-
tory response and resolution to the
complaint, or a defence against any al-
legation made against them.

By adhering to the above non-exhaus-
tive examples, legal practitioners can
help to maintain the integrity of the legal
profession and ensure that they are pro-
viding effective and ethical legal advice
to their clients.

A further consequence of a practition-
er being suspended or struck off is that
an application will be made to the rel-
evant High Court having jurisdiction to
appoint a curator bonis to the practice.

The effect of the application will be that

the practitioner will be prohibited from

handling or operating on the trust ac-

count subject to certain provisions of the
sought order. The curator bonis respon-
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sibilities will be detailed in the order, and
practitioners should note that a curator
bonis is not appointed to ‘step into the
shoes’ of the suspended or struck-off
practitioner.

The curator bonis may also be respon-
sible for winding up the affairs of the
legal practitioner’s firm should it be de-
termined that the practice can no longer

continue to operate without the legal
practitioner who has been struck off.
This may involve transferring clients and
files to another legal practitioner or firm,
closing bank accounts, and disposing of
assets as necessary.

Overall, being struck off the roll of le-
gal practitioners is a serious outcome for
any legal practitioner and is a strong de-

terrent against professional misconduct
or breach of professional standards.

Arniv Badal LLB (UKZN) is a Prac-
titioner Support Supervisor in the
Risk Management Department at

the Legal Practitioners’ Fidelity
Fund in Centurion. 0

The decriminalising of sex work in

South Africa: A brief trajectory overview
of the Criminal Law (Sexual Offences and
Related Matters) Amendment Bill of 2022

By Wezi Masuku and Seraphine Kwanje

outh Africa (SA) is moving in the

right direction in becoming the

first nation in Africa to decrimi-

nalise sex work. This change in

the legal landscape, which oc-
curs decades after the enactment of the
Sexual Offences Act 23 of 1957, which
replaced the Immorality Act 5 of 1927,
is highly respected. The former Act com-
pletely declared sex work unlawful, as
well as the construction and operation of
brothels (see ss 10 and 20), while the lat-
ter prohibited ‘illicit carnal intercourse’
between races (see ss 1 through 6). Even
so, it was striking to observe that sex
workers continued to be denied access
to their constitutional rights in a de-
mocracy devoted to gender equality and
women’s rights. This legislative jurispru-
dence informed the decision in the case
of S v Jordan and Others (Sex Workers
Education and Advocacy Task Force and
Others as Amici Curiae) 2002 (2) SACR
499 (CC) in which the Constitutional
Court supported the criminalisation of
sex work based on its illegality. Sex work

‘invites the public generally to come in
and engage in unlawful conduct in pri-
vate’ (para 28), as the majority judgment
succinctly stated.

Since S v Jordan, a novel trajectory
has emerged that has garnered attention
from the public and legal scholarship.
A unique perspective on decriminalis-
ing sex work is furnished by the much-
welcomed Criminal Law (Sexual Offences
and Related Matters) Amendment Bill of
2022 (the Bill). According to the Minister
of Justice and Correctional Services, Ron-
ald Lamola, the Bill ‘follows the view that
the ongoing criminalisation of sex work
contributes to [gender-based violence
and femicide], as it leaves sex workers
unprotected by the law, unable to exer-
cise their rights as citizens and open to
abuse generally, not least when they ap-
proach State facilities for assistance’ (see
BusinessTech ‘New laws to decriminalise
sex work in South Africa’ (https://busi-
nesstech.co.za, accessed 29-4-2023))

Thus, the Bill proposes to repeal the
Sexual Offences Act with its primary pur-

pose to uphold the dignity of sex work-
ers rather than to deter morally repre-
hensible criminal conduct. This novelty
has been applauded because it heightens
the minimisation of sex workers becom-
ing victims of human rights violations,
increases their access to healthcare and
reproductive health services, and en-
sures that health and safety regulations
and labour laws are being followed (see
BusinessTech (op cit)). Further, work-
ing conditions, more protection for sex
workers, and less stigma and discrimina-
tion would be ensured. Section 2 of the
Constitution, which articulates on the
respect and protection of all people, re-
gardless of their sexual orientation, gen-
der, race, etcetera, gives credence to this
legal novelty, which supports the above
decriminalisation.

Debates on
decriminalisation of sex
workers in SA

The call for decriminalisation of sex
work in SA, however, is not void of legal
debates. These debates show two dis-
tinct sides of the same coin. On the one
hand, it has been argued that decrimi-
nalisation may result in an increase of
HIV in SA, amidst the reality that it has
the world’s largest HIV epidemic, with
19% of all HIV-positive people world-
wide, 15% of all new infections, and
11% of AIDS-related deaths (see Human
Rights Watch ‘Why sex work should be
decriminalised in South Africa’ (www.
hrw.org, accessed 29-4-2023)). Accord-
ing to other estimates, female sex work-
ers have HIV prevalence rates that are
three to four times greater than those
of women in the general population (see
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Professor Cathi Albertyn ‘Debate around
sex work in South Africa tilts towards
decriminalisation’ (https://theconversa-
tion.com, accessed 29-4-2023)). On the
other hand, it has been argued that hav-
ing sex work unlawful only results in sex
workers having less access to healthcare,
becoming economically disadvantaged,
and being abused by the police and oth-
er people who take advantage of their
vulnerabilities (see Human Rights Watch
(op cit)). Although both arguments have
merit, sex workers would be able to ac-
cess health care, education, and other
essential services without fear of being
detained or subjected to persecution if
sex work were legalised. As a result, this
will safeguard their rights to freedom of
association, privacy, and human dignity,
all of which are protected by the Consti-
tution.

Nonetheless, if this Bill is to become
law and implemented as intended,
weighing the benefits and drawbacks
eminent in its implementation remains
crucial. Hence, while acknowledging the
novelty that the Bill offers, it is also the
intent of this article to highlight the po-
tential challenges that may arise should
this Bill become an Act in motion as sub-
sequently mentioned.

Potential challenges

There are several potential challenges
that could arise from the decriminalisa-
tion of sex work in SA, including:

e Societal stigma: Although the de-
criminalisation of sex work may be
legal, it may still face societal stigma
and discrimination. This could lead to
sex workers being marginalised and
excluded from society, limiting their
access to education, healthcare, and
other basic services.

e Regulation and enforcement: There
may be challenges in regulating and
enforcing laws related to sex work,
which could lead to exploitation, traf-
ficking, and other forms of abuse. It
may also be difficult to ensure that sex
workers are protected from violence
and exploitation without adequate
regulations in place.

e Public health: The decriminalisation
of sex work may raise public health
concerns, as it could lead to the spread
of sexually transmitted infections
and other diseases. Ensuring that sex
workers have access to healthcare and
education on safe sex practices could
mitigate these risks.

o Increased demand: Decriminalisation
could lead to an increase in demand
for sex work, which could further ex-
acerbate the issues of exploitation
and trafficking. This could also put a
strain on law enforcement and social
services.

PRACTICE NOTE - CRIMINAL LAW

e Resistance from religious and con-
servative groups: There may be re-
sistance from religious and conserva-
tive groups who view sex work as
immoral or unethical, which could
lead to social unrest and political pres-
sure against the decriminalisation of
sex work.

e Lack of political will: There may be a
lack of political will to fully implement
the decriminalisation of sex work,
which could limit the effectiveness of
any legislation and regulations that
are put in place.

e Applicability and implementation of
labour legislations: It is important
to note that the applicability and en-
forcement of labour laws would have a
significant impact if sex work became
lawful. This relates to standard wage
rates for working hours, sick leave,
and other benefits.

Overall, while decriminalisation of sex
work may provide greater autonomy and
protection for sex workers, it will also re-
quire careful consideration of potential
challenges and implementation strate-
gies to ensure that it is effective in pro-
tecting the rights and well-being of all
involved.

Is there a way forward?

While the specifics may vary depend-

ing on the country and region, there are

some common principles that can guide
efforts towards decriminalisation in SA:

e Acceptance of sex work as work:
Sex workers should be given the same
rights and protections as other work-
ers and should be accepted as an au-
thentic form of employment. This in-
cludes the opportunity to create and
join labour unions, access to health-
care, and legal protections against ex-
ploitation and abuse. The adherence
of these of labour practices should
further be implemented through poli-
cies, health, and safety laws (Michele R
Decker, Anna-Louise Crago, Sandra KH
Chu, Susan G Sherman, Meena S Seshu,
Kholi Buthelezi, Mandeep Dhaliwal
and Chris Beyrer ‘Human rights viola-
tions against sex workers: Burden and
effect on HIV’ (2015) 385 The Lancet
186 at 191-192).

e Focus on harm reduction: Decriminal-
isation efforts should prioritise harm
reduction, which involves reducing
the negative consequences of sex work
rather than criminalising sex workers
themselves. This includes measures
such as providing access to healthcare
and education on safe sex practices, as
well as efforts to address poverty and
other structural factors that can con-
tribute to exploitation. In this way, the
police need to be actively involved and
increased by police liaisons assigned

to work with sex workers on abuse is-

sues (see the New Zealand Report of

the Prostitution Law Review Commit-
tee on the Operation of the Prostitu-
tion Reform Act 2003, 2008 cited in

Decker, Crago and Chu et al (op cit) at

193).

e Involvement of sex workers: Sex
workers should be involved in the
development and implementation of
policies related to sex work. This can
include providing funding and sup-
port for sex worker-led organisations
and ensuring that sex workers are
included in policy discussions and
decision-making processes. In this
light, advocating to follow legal routes
adopted by New Zealand and Australia
in this regard should be fostered. For
instance, most sex workers in New
Zealand attribute decriminalisation
to enhanced protection from violence
as well as the capacity for negotiating
safer sex (see Decker, Crago and Chu
et al (op cit) at 192).

While there may be challenges in im-
plementing decriminalisation, including
stigma and opposition from conserva-
tive groups, there is growing recognition
of the need to protect the human rights
of sex workers and reduce the harms
associated with criminalisation. By pri-
oritising harm reduction, involving sex
workers in policy development, and col-
laborating with other stakeholders, it is
possible to move towards a more just
and equitable approach to sex work.

Wezi Masuku LLB LLM (NWU) is
a lecturer in the College of Law at
Unisa and Seraphine Kwanje LLB

LLM (NWU) is a Doctoral Candidate
at North West University. Q
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By
Donald
Msiza

n Shoprite Checkers (Pty) Ltd v

Nkosi and Others (2022) 43 ILJ

1386 (LC), the issue before the La-

bour Court (LC) was whether an

employee who resigned because

he found a workplace difficult to
be in was dismissed, and whether such
dismissal was procedurally and substan-
tively fair, or whether same amounted to
constructive dismissal.

Summary

This matter comes to the Labour Court
(LC) as a review application of the find-
ing of the Commission for Concilia-
tion, Mediation and Arbitration (CCMA)
against Shoprite Checkers, that the dis-
missal of the employee, Mr Nkosi, was
constructive dismissal. The LC held for
the applicant and held that the said dis-
missal was in fact procedurally and sub-
stantively fair.

Facts

The employee was in the employ of the
applicant for approximately six and a half
years from 1 February 2013 to 30 Sep-
tember 2019 when he tendered his res-
ignation on a month’s notice. During his
employment the employee had written
numerous letters of complaint, the first
of which was written in 2016 in which
letter he registered a complaint against
his then regional manager but later re-
tracted same after consultation with the
human resources department, he was
further transferred multiple times from
one store to another for various reasons
after consultation. In 2018, he was trans-
ferred to another branch store (Sonton-
ga) of the applicant and within days of
his arrival was charged and informed to
appear before a disciplinary committee.
He then registered a complaint with the
CCMA against the applicant for victimi-
sation, which complaint he later with-
drew and accepted a transfer to a differ-
ent branch (Ridgeway). Shortly after this
in December 2018, he was transferred to
yet another branch (Alberton North) to
help in the manager’s absence.

In January 2019, Mr Nkosi returned
to the Ridgeway branch where he was
allegedly victimised and intimidated by
one Ms Dunn, his then regional manager,
when he enquired about his promotion.

Ms Dunn allegedly further made racist
comments against Mr Nkosi. He regis-
tered a complaint with Mr Sibiya, a divi-
sional manager, whereafter he began to
receive warnings from his senior manag-
ers, of which he refused to sign the warn-
ings, because he believed that he had
done nothing wrong, and the warnings
were retaliation for his complaints. In
response to the warnings, he registered
another complaint with the CCMA for
unfair labour practice, which complaint
he later withdrew to ‘seek legal advice’.

Mr Nkosi agreed to another transfer
after he was issued with a final written
warning for ‘storming out of a discipli-
nary enquiry and for not responding to
the alarm’. He reported (under contes-
tation, even though he was allowed to
leave early for transport purposes) to the
Heidelberg branch instead of the Chris
Hani branch (as discussed) because the
former had no fresh produce manager.
When he was not allowed to leave early
due to an impending store visit of the
divisional team in August 2019, he pro-
tested and was issued with three warn-
ings by the branch manager (Mr Nhlapo),
which he challenged, and Mr Nhlapo also
lodged a grievance of his own with the
divisional manager against Mr Nkosi.

Following a meeting held by the then
regional manager on 30 August 2019 be-
tween Messrs Nkosi and Nhlapo, a com-
mitment was reached to peacefully work
together. Notwithstanding, Mr Nkosi still
had complaints about how Mr Nhlapo
treated him and that he, Mr Nhlapo, de-
manded to be addressed as ‘Meneer’.

Mr Nkosi resigned on 30 September
2019 and, thereafter, lodged a dispute
with the CCMA claiming constructive
dismissal.

Legal provisions
considered by the Labour

Court

In considering whether there was indeed
a dismissal and as such whether the dis-
missal was constructive the court con-
sidered the decision in Solid Doors (Pty)
Ltd v Commissioner Theron and Others
(2004) 25 1LJ 2337 (LAC) where the court
emphasised that ‘the question whether
the employee was constructively dis-

On constructive
dismissals - when is
the employee wrong?

missed or not is a jurisdictional fact that
- even on review - must be established
objectively’ because ‘a tribunal such as
the CCMA cannot give itself jurisdic-
tion by wrongly finding that a state of
affairs necessary to give it jurisdiction
exists when such state of affairs does
not exist. Accordingly, the enquiry is
not really whether the commissioner’s
finding that the employee was construc-
tively dismissed was unjustifiable’, ef-
fectively holding that where it is found
that an employee was not constructively
dismissed the commissioner’s findings
become reviewable and thus can be set
aside.

The court also considered the test for
constructive dismissal, which the Labour
Appeal Court (LAC) in Solid Doors set out
to be that:

‘1. first, the employee must have ter-
minated the contract of employment;

2. second, the reason for termination
of the contract must be that continued
employment has become intolerable for
the employee; and

3. third, the employer must have made
continued employment intolerable.’

It must be noted that where one of the
requirements as set out above is not pre-
sent, constructive dismissal cannot be
established, the same can be said where
an employer terminates their contract of
employment merely because they can-
not stand working in a particular envi-
ronment or a certain company unless
the resignation can be attributable to
a conduct on the part of the employer.
The court agreed with the decision of
the LAC in National Health Laboratory
Service v Yona and Others (2015) 36 IL]
2259 (LAC), which held that the test for
proving constructive dismissal is an ob-
jective one, that is, the conduct of the
employer should be such that any rea-
sonable person would have not coped
with but resigned due to the intolerabil-
ity caused by the conduct of the employ-
er. This view confirms the decision of the
court in Pretoria Society for the Care of
the Retarded v Loots [1997] 6 BLLR 721
(LAC) where it was held that the first
test was whether, when resigning, there
was no other motive, namely, that had it
not been for the continued unacceptable
conduct of the employer the employee
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would have not terminated the employ-
ment.

In Gold One Ltd v Madalani and Oth-
ers (2020) 41 ILJ 2832 (LC); [2021] 2
BLLR 198 (LC) the LC held that intoler-
ability is ‘far more than just a difficult,
unpleasant or stressful’ workplace or
conditions, or ‘obnoxious, rude and un-
compromising superior who may treat
employees badly’ maybe even an emo-
tionally or mentally toxic environment,
for intolerability is a high threshold. The
Constitutional Court in Booi v Amathole
District Municipality and Others (2022)
43 ILJ 91 (CC) has held that intolerabil-
ity ‘implies a level of unbearability, and
must surely require more than the sug-
gestion that the relationship is difficult,
fraught or even sour.” In Watt v Honey-
dew Dairies (Pty) Ltd (2003) 24 IL] 466
(CCMA) the CCMA emphasised that an
employee who resigns and in turn ‘is
unable to show the requisite conditions
that render continued employment in-
tolerable then the resignation remains
valid.” A resignation is not a dismissal.

Section 186(1)(e) of the Labour Re-
lations Act 66 of 1995 defines the:

dip
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‘Meaning of dismissal and unfair labour
practice —
(1) “Dismissal” means that -

(e) an employee terminated employ-
ment with or without notice because the
employer made continued employment
intolerable for the employee.’

Labour Court findings

The employee did not present any evi-
dence to prove that there was a dismiss-
al, much less a constructive dismissal.
The commissioner erred when he found
for the employee because he failed to
consider the contexts of the transfers,
the lodging and withdrawal of grievances
and the agreements reached thereafter.

The employee resigned because he
was dissatisfied with the trajectory of
his career, particularly the lack of pro-
gression therein. He was ill-disciplined
and had a longwinded history of break-
ing workplace rules.

Mr Nkosi failed thus, to reach the
threshold of intolerability in that he
could not prove that the underlying rea-
son for his resignation was the conduct

of the employer, which conduct would
have led any reasonable person to do the
same.

Importance of the case

As in Billion Group (Pty) Ltd v Ntshangase
and Others (2018) 39 IL] 2516 (LC) the
LC found that the employee had failed
to establish that continued employment
had become intolerable - his mere sense
of foreboding about his continued em-
ployment prospects was not sufficient
to justify his resignation.

It is pivotal that the employee proves
and shows that the employer’s conduct
is objectively unbearable. The court
found that the employee had to resign
within a reasonable time of the trigger
event. Employees need to know that just
because an environment is hard to work
in, that does not make it objectively un-
bearable.

Donald Msiza LLB (UNISA) is a can-
didate legal practitioner at Hunts

Attorneys in Johannesburg. 0
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Progressive legal education for candidate
legal practitioners: What role should
universities play?

By
Clement
Marumoagae

his article discusses the role of both law teachers and

legal practitioners in the provision of legal education

in South Africa (SA). Legal education has narrowly been

viewed through the lens of preparing law students for the

practice of law without seriously and holistically engag-

ing about what is required for the modern practice of law.
This has led to an unfortunate and largely unhelpful debate regarding
the perceived lack of quality in the current LLB, which is seen as pro-
ducing students who are ill-equipped to practice law. While there is
a need to debate and constantly seek to improve the content
of the LLB, there appears to be a general dishonesty re-
garding the collective role of both law teachers and
legal practitioners in the broader provision of legal
education.

By simply assessing the pattern of candidates
that they receive either within law firms or dif-
ferent Bars, legal practitioners have concluded,
without a thorough assessment of the curricu-
lum and the way law is taught, that the LLB
fails to produce competent candidate legal
practitioners. This raises a fundamental and
unnecessary tension between vocational
training and academic training. This ten-
sion leads to a question, ‘[s]hould the uni-
versity law school train lawyers for prac-
tice or pursue a broader, academic legal
education?’ (Franny Rabkin ‘Quality law
graduates preferred to large numbers
of ill-equipped graduates’ (www.ru.ac.
za, accessed 4-5-2023)).

While the LLB programme is not
perfect and some of the criticisms
levelled against it are totally war-
ranted and necessitate progressive
initiatives to be taken to constantly
improve it, some of the criticisms
are simply not helpful. At the LLB
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Summit held in 2013, most of the legal
practitioners raised serious concerns re-
garding ‘the perception that the quality
of law graduates was generally poor, and
that they were ill-equipped to practise
law in a professional environment’ (The
State of the Provision of the Bachelor of
Laws (LLB) Qualification in South Africa
Report, 2018 at 4). This implies that law
teachers develop, teach and design law
programmes that fail to train students
to be equipped for the practice law. Fur-
ther that they fail to provide students
with the required skills for the practice
of law. What is missing in the debate is
the nature of the required skills with
which law students should be provided
and whether universities during the pe-
riod of legal studies are better placed to
carry that task as opposed to law firms
and constituent Bars during the voca-
tional training period.

Generally, the LLB can introduce law
students to skills such as -

e reading with comprehension;

o ability to analyse factual and legal ma-
terial;

e critical and nuanced thinking;

e ability to conduct relevant and contex-
tual research;

e developing arguments and supporting
them with authority;

e writing with precision and clarity;

e ability to adequately summarise facts
and locate and apply the applicable
law;

e capacity to use the law to advance an
argument;

e computer and numerical literacy; and

e ethical behaviour.

It is important to note that these skills
are introduced within the confines of the
actual subject matter that revolves
around legal theory as part of
an equally important aca-

demic training. However, this does not
mean that law students should be taught
more than a blind acceptance of legal
principles derived from existing author-
ity without placing the constitutional vi-
sion at the heart of legal education (see
Dennis Davis ‘Legal transformation and
legal education: Congruence or conflict?’
(2015) Acta Juridica 172 at 182).

The constitutional vision has broad-
ened the consumption of law and di-
versified how law should be taught and
practiced. As such, modern universi-
ties are no longer producing graduates
solely for law firms and associate Bars.
Currently, graduates are prepared to oc-
cupy spaces where legal advice is sought
and provided. This is because the tradi-
tional legal profession cannot consume
all the graduates that are produced by
universities. Some of the graduates find
refuge in various governmental depart-
ments, legal departments of Chapter
9 institutions, municipal legal depart-
ments, and legal departments of various
commercial institutions including spe-
cialised tribunals and commissions.

This means that universities are gen-
erally not equipped to provide specific
skills that are tailor-made to guarantee
success in any space of the legal fraterni-
ty. In other words, given the diversity of
places that provide legal services gener-
ally and different law firms - in particu-
lar in SA - universities cannot provide
law students with specific skills that they
would need to succeed in these places.
However, universities are better placed
to provide important generic skills that
would provide law students with the
greatest opportunity of succeeding in
all the spaces they will find themselves
in. Most importantly, universities must
impart relevant skills that law students
would require to function effectively
which ‘must be developed and modelled
in teaching-learning activities’ (Geo Qui-
not and Lesley Greenbaum ‘The contours
of a pedagogy of law in South Africa’
(2015) Stell LR 29 at 38).

Academic training provided by uni-
versities should place law students in a
position to learn and acquire technical
skills that should be taught by legal prac-
titioners during their vocational training.
Law graduates will find it relatively easy
to receive vocational training from legal
practitioners once they have received
academic training from universities (see
JBK Kaburise ‘The role of legal education
in a changed South African society: an
outsider’s reflections’ (1987) 20 CILSA
316 at 321).

There is a need for legal practitioners
to improve the way in which they pro-
vide vocational training. Within their
spaces, they need to have a programme
that adequately introduces candidate le-
gal practitioners to the practice of law
from -

FEATURE - EDUCATION LAW

e writing e-mails and letters;

e drafting of pleadings, notices and af-
fidavits;

e corresponding with opposing lawyers;

e complying with court directives;

e preparation for trial and building cas-
es;

e briefing advocates and responding to
attorneys;

e receiving and managing clients;

e service and filing of documents;

e treatment and development of rela-
tionships with court officials;

e ethical conduct; and

e billing clients and the business of law.
Vocational training is usually compro-

mised where —

e candidate legal practitioners are not
even provided an opportunity to pro-
vide first drafts of relevant legal docu-
ments;

e they are reduced to messengers and
copy machines experts;

o they are denied the opportunity to
present cases at magistrates’ courts,
even in unopposed matters or post-
ponements;

e they are not provided with work that
requires constant review and progress
assessment by their principals; and

e they are not provided regular feed-
back on their work.

Legal education does not commence
and end at university level. The Legal
Practice Council (LPC) through various
voluntary associations and other insti-
tutions continuously provide legal edu-
cation to legal practitioners and candi-
date legal practitioners. However, apart
from trial advocacy, the legal education
provided mirrors what universities are
already providing with one person in-
structing or lecturing a group of people
in a classroom. Usually, an instructor
would prepare slides, which are going
to be narrated to the audience. With re-
spect, there is a need to seriously assess
the kind of post-university legal educa-
tion with a view to determining whether
it is fit for purpose. In relation to candi-
date legal practitioners, there is a need
to evaluate whether legal education that
appears to prepare them for entry exam-
inations is fit for purpose. This assess-
ment should place legal practitioners at
the centre of post-university legal educa-
tion. This will be an opportunity for le-
gal practitioners to examine whether the
post-university legal education contrib-
utes meaningfully towards the transfer
of critical technical and practical skills
that are required by the modern lawyer.
If this is not the case, then to influence
the development of practical and pro-
gressive legal education programmes
aimed at addressing the criticisms that
are often unfairly levelled against uni-
versities.

One of the unfortunate criticisms is
that universities have lowered standards
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and anyone who cannot be admitted to
other programmes can easily be admit-
ted into the LLB programme. This criti-
cism fails to seriously consider the gov-
ernment’s push for higher matric pass
rates and the number of matriculants
that come out of matric who genuinely
qualify to study law. In some circles, the
calibre of the modern law teachers has
also been questioned by some. While
these criticisms are levelled in seem-
ingly objective terms, they are gener-
ally clouded by racial undertones. It is a
fact that with the advent of democracy,
universities are now open to the majority
of the population and funding has been
made available for those from poor back-
grounds to study law. Ultimately when
they graduate, it is inevitable that some
of them would consider academia as
their trade. The insinuation that lectur-
ers in yesteryears were generally good as
opposed to those who are lecturing to-
day is baseless and bigoted. It cannot be
denied that the legal education system
was previously designed to serve and ac-
commodate a small minority that made
up the majority of participants in the le-
gal profession (see Lutho Dzedze ‘Time
on their side? A review of the four-year
LLB as a tool for the transformation of
the legal profession’ (2017) 31 Speculum
Juris 107 at 113).

The Legal Practice Act 28 of 2014 was
promulgated to ‘provide a legislative
framework for the transformation and
restructuring of the legal profession into
a profession which is broadly represent-
ative of the Republic’s demographics
under a single regulatory body’ (pream-

S*LUKE’S
COMBINED
HOSPICES

NPC

ble). At the centre of the desired trans-
formation and restructuring of the legal
profession is progressive legal education
that would equip candidate legal practi-
tioners with necessary skills to not only
enter the profession but to also thrive
in their trade. This will not be achieved
through traditional legal education that
requires candidate legal practitioners
to merely attend law classes where they
will be taught the substance of law with-
out any effort on inculcating forensic
and technical skills. Legal practitioners
are duty bound to offer progressive le-
gal education within their spaces with a
view to adequately train candidate legal
practitioners for the practice of law for
modern times. Given the fact that not
all legal practitioners have progressively
advanced legal education, I propose that
the LPC should invite legal practitioners
to voluntarily make themselves available
to conduct practical seminars on foren-
sic, technical, and practical aspects of
law and the business of law. These semi-
nars can be held virtually once a week
for a period of 40 weeks a year. They
should be opened to be attended by all
candidate legal practitioners and inter-
ested legal practitioners. This means
that one legal practitioner would present
only one seminar in a year. The first ten
weeks can focus on the legal framework,
regulations and rules that regulate le-
gal practitioners. The remaining weeks
should be on the holistic practice of
law, including management of law firms,
establishing a practice as an advocate,
marketing, acquiring legal work while
avoiding touting, accounting practices,

ethical conduct, and collegiality.

Due to the current state of electricity
in SA, these seminars should be record-
ed and made freely available on the LPC
website. This initiative will capacitate
candidate legal practitioners with the
necessary skills that are required once
they are admitted into the practice. Giv-
en the fact that most law firms do not re-
tain their candidate attorneys and these
candidates eventually resort to opening
their own practices, to some extent, this
initiative will mitigate the risks associ-
ated with candidates who are not ad-
equately trained and not ready to man-
age their own practices. In conclusion,
the training and development of future
lawyers is not the sole prerogative of law
teachers. Legal practitioners should also
come to the party and do their part to
advance continued and progressive legal
education.

e This article was presented at the LSSA
Annual Conference held at Emperors
Palace on 24 March 2023.

e See Kgomotso Ramotsho ‘Former
President of LSSA calls on youth to be
active within the organisation’ 2023
(May) DR 4.

Clement Marumoagae LLB LLM
Dip in Corporate Law (Wits) LLM
(NWU) AIPSA Dip in Insolvency

Law and Practice (UP) PhD (UCT)

is an Associate Professor at the
University of Witwatersrand and a
legal practitioner at Marumoagae
Attorneys in Johannesburg. 0
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(for liquidation, executor, trustee, curator or tutor bonds)

Finally, a specialised service to suit your specialised needs.

At ShackletonRisk we specialise in for Liquidators, Executors, Curators, Trustees and Tutors and

for Legal, Medical,

Insolvency, Fiduciary, Financial Service and Business Rescue Practitioners

48 hour turnaround for Professional Indemnity quotations

48 hour turnaround for Facility approvals

24 hour turnaround for Bonds

Monitoring of Insolvency appointment lists

Issuing of letters of good standing for Annual Renewal for Master’s Panel

Dedicated liaison teams in each region to assist with lodging of documents and queries
Qualified and efficient brokers

Experienced admin staff

Access to decision makers

First class support and claims team

If you are not currently using our court bonding services for all your liquidation, curator, trustee, executor or tutor bonds,

or should you have any queries relating to any of the services we specialise in, please don’t hesitate to get in touch!

For more information please email us on

o
@®_. Shackleton

FSP Number 33621

Represented throughout South Africa | 087 500 0550 | info@srisk.co.za | www.shackletonrisk.co.za
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By Peter
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Alexandra
Botha

A cause for confusion: How the amendment of the
Municipal Property Rates Act holds the potential for injustice

unicipalities essentially have

one source of income: Property

taxes (also known as ‘rates’).

From the perspective of the
payers of rates, the budget of a proper-
ty owner can be made or broken by the
monthly rates bill. This tension between
municipal maximisation of income, and
the finite ability of property owners to
pay tax on their properties, should find
fair and transparent resolution in the ap-
plicable legislation, namely the Local Gov-
ernment: Municipal Property Rates Act 6
of 2004 (the Act).

The preamble to the Act enjoins munici-
palities to exercise their power to impose
rates within a framework that enhances
certainty, uniformity, and simplicity.

Foundational to the Act is the fact that
property taxes are calculated on property
value, and it is the process of attributing
value to property that provides fertile
ground for legal and valuation disputes.
Since the inception of the Act in 2004,
these value disputes have been raised and
resolved in terms of a process which, as
the preamble requires, was generally clear
and well understood.

In July 2015, however, the legislature
amended the way supplementary valua-
tions are carried out, and the amendment
has in its implementation caused consid-
erable confusion. The interpretative diffi-
culties that the amendment presents hold
the potential for harm and injustice, es-
pecially to property owners who may not
have access to expert legal and valuation
services, and who look to municipal offi-
cials for guidance and fair treatment.

This article highlights vague and un-
clear aspects of the amended section. It
will also be explained how these difficul-

ties of interpretation have led to munici-
pal implementation measures which are
legally incorrect, as they have no founda-
tion in the text of the amended section.
A more textually accurate paradigm will
be suggested, as will proposals for further
change.

Pre-amendment position

A municipality intending to levy a rate on
property must in terms of s 30(1)(a) cause
a general valuation to be made by the
municipal valuer of all properties in the
municipality. The valuer then prepares a
general valuation roll in terms of s 30(1)
(b) reflecting all properties so valued. Col-
loquially speaking, the valued properties
are taken up into the roll.

The municipal valuer certifies the valu-
ation roll and submits it to the municipal
manager. The municipal manager pub-
lishes the roll in the Government Gazette,
in the media, and by service of notice on
each person who is the owner of property
reflected in the general valuation roll (the
dreaded s 49 notice).

The publishing of the general valuation
roll triggers the following legal rights in
the hands of an owner -

e to inspect the roll (s 50(1)(a));
e to object to any roll entry (s 50(1)(0));
e to receive a decision on one’s objection

(s 51); and
e to appeal any decision so received.

Objections are decided by the munici-
pal valuer and appeals against such deci-
sions are decided by the valuation appeal
board (s 54).

General valuation rolls have a lifespan
of four or five years — the additional year
requires the consent of the member of the
Executive Council.

Section 78 of the Act and
its amendment in 2015

Section 78 has - since the inception of the
Act - provided a mechanism for property
values to be increased or decreased dur-
ing the currency of a general valuation
roll. The procedure is a salutary one: Prop-
erty owners should not be obliged to pay
higher property taxes for five years where
the value of their property has reduced
due to legal or physical alteration since
the general valuation; it would similarly
be unfair if the municipality, faced with a
property that has increased in value, has
to wait for five years to re-value the prop-
erty and receive its increased taxes.

Before the amendment of the section,
supplementary valuations were carried
out in terms of a procedure that did not
differ materially from the one in terms of
which general valuations were carried out.

Wide-ranging changes were brought
about to s 78 in terms of the Local Govern-
ment: Municipal Property Rates Amend-
ment Act 29 of 2014 (effective date 1 July
2015). The amended s 78 obliges a mu-
nicipality to cause a supplementary valua-
tion to be carried out of any property that
falls within the categories mentioned in
s 78(1)(a) to (h), such as property incor-
rectly omitted from the general valuation
roll; and property of which the market
value has substantially increased or de-
creased for any reason.

Crucially, where s 30 provides that dur-
ing the general valuation process property
is simultaneously valued and entered in
the general valuation roll, supplementary
valuation rolls are now not created simul-
taneously with the supplementary valua-
tion process, and there are various inter-
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vening steps between the supplementary

valuation of the property and the time

when it is taken up into the supplemen-
tary roll:

o The first step is the supplemental valu-
ation of the property if the municipal-
ity is of the view that any of the eight
categories mentioned in s 78(1) have
triggered the duty to carry out a sup-
plementary valuation.

e In terms of s 78(5)(a) the municipal
valuer must, on completion of the sup-
plementary valuation (and not on the
certification of the roll as in the case of
the general valuation) give notice of the
supplementary valuation to the prop-
erty owner. Together with such notice,
the municipal valuer must, in terms of
s 78(5)(b), notify the property owner
that they are entitled, within 30 days,
to lodge a request for a review with the
municipal manager. This is the innova-
tive heart of the amendment: Section 78
in its unamended form did not provide
for a review of a supplementary valua-
tion.

e If a review is received, the municipal
valuer, in terms of s 78(5)(c), ‘may ad-
just the valuation on consideration of
the request for review.” Note that the
municipal valuer may only adjust the
value: The municipal valuer has no
power in law to amend categories, or
any other roll particulars.

e The penultimate step is contained in
s 78(6), in terms of which the munici-
pality must, at least once a year, com-
pile and publish a supplementary valu-
ation roll of all the properties on which
a supplementary valuation was made,
and such roll must contain details of
any decision taken by the municipal
valuer after receipt of a request for a
review.

e Any person who is dissatisfied with any
supplementary roll entry may object
and may ultimately also appeal a deci-
sion on the objection.

The introduction of a ‘review’ into the
supplementary valuation process has led
to much confusion.

Some incorrect post-

amendment re sponses

The amendment to s 78 was greeted with
some fanfare, and without much inter-
rogation of its wording. Currently there
is also no judicial interpretation of the
amended section. Some municipalities
have seized on the amended s 78 as an
opportunity to dictate their own proce-
dures once the rigours of the general
valuation roll are behind them. Some ex-
amples follow.

e ‘You’re late, but I am sure we can

squeeze you in.’

In a more generous application of the
post-amendment valuation paradigm,
some municipalities view the amended
section as giving them the right to accept
and consider late objections to entries

in the general valuation roll. This is a
marked departure from the application of
the pre-amendment Act, where municipal
responses to late objections to the general
valuation roll were — almost universally,
and correctly so — that their hands were
tied, and late objections could not be con-
sidered.

e ‘The pervasive enquiry.’

A common practice that has sprung up
since the amendment is ‘the section 78
enquiry’. Although the meaning of the
phrase seemingly differs from one mu-
nicipality to another, the general purport
appears to be that if property owners are
dissatisfied with any aspect of their prop-
erty as contained in a general valuation
roll, then they are welcome to submit an
s 78 enquiry. The municipal valuer will
consider the ‘enquiry’ and advise the
property owner whether the ‘enquiry’ has
resulted in any changes to the valuation.
e ‘Keep ’em in the dark.’

Some commentators have gone so far
as to suggest that municipalities may, in
terms of the amended s 78, re-value prop-
erty without giving notice of such an in-
tention to the owner. This is clearly not
the case.

e ‘The last chance saloon.’

On the more sinister end of the spectrum
of municipal responses, some municipali-
ties advise property owners that an s 78
decision is not subject to appeal, which
is an insidious implication given the con-
sequences of an inability to appeal poor
or incorrect decisions. Unfortunately, this
misconception has gained some traction,
and even experienced valuers are prone to
tell one that an s 78 decision cannot be
appealed.

The correct approach
Municipalities, property owners, valuers,
and legal practitioners should approach
changes in property particulars strictly in
accordance with the wording of the sec-
tion, no matter how cumbersome the pro-
cedure might now appear to be.

Section 78, properly construed, does
not authorise municipalities to ‘accept’
late objections, or to treat late objections
as ‘section 78 enquiries’. In fact, nowhere
does s 78 use the word ‘enquiry’, and any
resort to this language or procedure is un-
helpful and probably ultra vires.

It is also incorrect to state that the out-
come of a request for review cannot be ap-
pealed. In fact, it can be the subject of both
an objection and an appeal: Section 78(6)
provides that the municipal valuer must
make the supplementary roll ‘available for
inspection in the manner provided for in
section 49.” Section 49 provides that the
notification must invite ‘every person who
wishes to lodge an objection ... to do so.’

It is also incorrect to state that a mu-
nicipality can re-value property without
notice to the owner and without following
a procedure: In fact, correctly construed,
the procedure for arriving at a supple-

mentary value is more cumbersome than
that of the general valuation.

The intention behind the innovative re-
view request procedure is laudable: The
request could lead the municipal valuer to
amend an obvious error, and this would
obviate a cumbersome objection and ap-
peal. This kind of innovation is sorely
needed, as many appeal boards are over-
loaded.

It is difficult, however, to see why the
consequence of wishing to unburden the
appeal boards has been to add to the
administrative burden of municipalities.
Whereas the pre-amended s 78 required
only one notice to the owner, the munici-
pality must now give the owner two, and
potentially three notices - when the valua-
tion has been completed, when a decision
is available on the review request, and
when the supplementary roll has been
created.

Valuation rolls have proven themselves
to be inflexible in the amount of data that
can be included in them. One need only
think of the myriad disputes around hy-
brid land uses, and the response from
some municipalities (generally during
litigation) that the roll could not accom-
modate the extra information. If this
is the case, it is not clear how the post-
amendment rolls are coping with having
to record whether a review request was
received, and if so, what the outcome was.

The triple-pronged procedure also plac-
es an unfair burden on property owners:
in the postlapsarian world of the South
African Post Office, and media overload,
property owners must be vigilant and en-
sure that they receive notice of the supple-
mentary valuation, notice of the outcome
of their review request, notice of the cre-
ation of the supplementary valuation roll,
and notices of the decisions on their ob-
jection and appeal should they choose to
lodge them.

In conclusion, this does not appear to
be a sustainable model and the confusion
and inability to comply with the amended
s 78 procedure is hardly surprising. It is
critical that the legislature re-visits s 78.
The previous section was workable and
clearly understood because it followed a
procedure that did not differ significantly
or at all from the general valuation proce-
dure. But until such time as s 78 is amend-
ed, the procedure set out in the section
must be followed: A supplementary valua-
tion, then an invitation to review, followed
by the publication of the roll, objections,
and appeals, even though the ‘simplicity’
required by the preamble to the Act has
not been achieved.

Peter Murray BA LLB (Rhodes) is a
legal practitioner and Alexandra Bo-

tha BA LLB (Rhodes) is a candidate
legal practitioner at Murray Attor-
neys Inc in Johannesburg. a
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The legal profession is highly competitive and
unforgiving to black females

By
Kgomotso
Ramotsho

n this month’s Young Thought

Leaders feature, De Rebus news

reporter, Kgomotso Ramotsho,

spoke to legal practitioner Palesa

Ledwaba, who was recently ap-

pointed as the Managing Director
at Maponya Inc. Ms Ledwaba was born in
Soshanguve, a township in the north of
Pretoria. Her parents are working class
citizens, who like many black parents,
relied on their extended relatives, such
as grandparents or aunts to help with
the upbringing of their children.

Ms Ledwaba said not much was ex-
pected from her by the community she
grew up in, not only because of her back-
ground, but also because she was born
with a condition that affected her mobil-
ity and almost left her wheelchair bound
from infancy. This was a condition,
which has only recently been diagnosed
as hereditary spastic paraplegia.

Ms Ledwaba added that her family on
the other hand had known of her poten-
tial and attaining a university qualifica-
tion was non-negotiable. ‘T did fairly well
throughout High School, which I complet-
ed at Hillview High School, being a regu-
lar feature on the top ten list academic
students. I chose law from a very early
age and my legal journey started in 2009
when I enrolled for an LLB at the Univer-
sity of Limpopo (this was after a year of
doing BCom Law because my application
to my preferred university had been re-
jected). The University of Limpopo may
have not been my preferred university,
but in hindsight, it was the best thing to
have happened to me at the time. I ob-
tained my LLB in 2012, by graduating at
the top of my class and with a wealth of
teachings from my participation in the
student chapter of the Black Lawyers As-
sociation (BLA),” Ms Ledwaba said.

™

After obtaining an LLB, Ms Ledwaba
opted to immediately enrol for the six-
month Law School Programme prior to
seeking employment and by mid-2013
she had completed law school, wrote,
and passed all four of her board exami-
nations by August the same year and
started serving her articles with Ma-
ponya Inc soon after completing the law
school programme (Law Society of South
Africa, School for Legal Practice).

Kgomotso Ramotsho (KR): Which field
of practice are you in and why did you
choose that field?

Palesa Ledwaba (PL): Much of my prac-
tice is in administrative, company and
tax law especially customs, as well as
general commercial litigation. I am well
versed in tax legislation, namely, the
Customs and Excise Act 91 of 1964, Tax

«f

Legal practitioner, Palesa Ledwaba, is our June Young Thought Leader.

Administration Act 28 of 2011, and In-
come Tax Act 58 of 1962.

I believe the practice of tax and admin-
istrative law chose me instead. I was for-
tunate enough to have done my articles
under a principal who was not only will-
ing to teach and transfer skills, but who
exposed me to his networks and clients.
When my principle left the firm, I had
been well equipped to take over his cli-
ents in these fields and diversify the na-
ture of tax instructions received by the
firm despite having only been in practice
for a year.

KR: Since completing your studies and
being in practice, have you experienced
challenges as a black female legal prac-
titioner and what are those challenges?
PL: The legal profession is highly com-
petitive and unforgiving to a black fe-
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male. One of the biggest challenges that
I had to face was establishing myself in
a field that is still jealously guarded by
the few who were privileged enough to
be exposed to the practice long before
black female practitioners were even al-
lowed to practice law. It is also an on-
going challenge where I find myself con-
stantly having to prove worthiness to
clients and opponents simply for being
black and for being female.

Furthermore, my progression in the
profession has been relatively faster than
most and being recently appointed as the
Managing Director at one of the biggest
black-and-female-owned firms, Maponya
Inc, has come with its own challenges.
While I have never doubted my capabili-
ties as a legal practitioner, the shift from
being an employee (attorney) to being an
employer (director and shareholder) was
not an easy one, being part of the ‘table’
means constantly showing exactly what
it is that you bring to the ‘table’. Client
retention and excellent service are no
longer enough, I must now go out and
secure more clients, generate enough
fees to ensure that the company makes
profits and become part of the adminis-
tration of ensuring that the company is
compliant as a legal entity. This is where
skills training becomes important, aside
from the mandatory practice manage-
ment training, one needs to constantly
engage in skills development in addition
to having a business acumen.

KR: This year South Africa is celebrat-
ing the centenary of the Women Legal
Practitioners Act 7 of 1923. Do you
have any thoughts on this?

PL: Prior to the promulgation of the
Women Legal Practitioners Act 7 of
1923 (the Act), the court in the infamous
judgment of Incorporated Law Society v
Wookey 1912 AD 623, while refusing to
come to the respondent’s aid to compel
the Law Society to register her articles
of clerkship, rendered (among others)
the following unfortunate quote from
Roman-Dutch law authorities in its rea-
sons: ‘Likewise, owing to the same nat-
ural peculiarity, it happens that, in as
much as nearly the whole of womankind
by reason of an inborn weakness is less
suited for matters requiring knowledge
and judgment.’

It is worth mentioning that this judg-
ment was handed down in 1912, a mere
generation, at most two generations ago.
So, while the legal impediment to women
being admitted to practice as attorneys
was taken away by the Act, I do not be-
lieve that is it so with regard to the be-
liefs held by those who hold a view as
expressed by the court in the Wookey
matter, namely, that women are in their
nature not ‘built’ to practise law.

KR: In these 100 years of women being
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allowed to practice as legal practition-
ers in South Africa, do you think wom-
en in 2023 can say that there is equal-
ity in the legal profession and that the
contribution of female legal practition-
ers is being noticed?

PL: The contributions are certainly be-

ing noticed, what is unfortunate is that

we still fight for equality despite these
contributions. It is perhaps necessary to
highlight a few of these contributors:

e Deputy Chief Justice Mandisa Maya,
the first female South African Deputy
Chief Justice and first female jurist
who has served as President of the Su-
preme Court of Appeal.

e Justice Zukisa Tshiqi, a Justice of the
Constitutional Court who is also an
activist for constitutional transforma-
tion, which is evident from the work
she does with the African Regional
Judges’ Forum.

e Justice Yvonne Mokgoro who served
as justice of the Constitutional Court
from 1994 to 2009 and was awarded
the presidential Order of the Baobab in
Bronze for ‘her excellent contribution
in the field of law and administration
of justice in a democratic South Africa.’

e Kathleen Matolo-Dlepu, a staunch
activist for women empowerment in
the legal profession and long-serving
member of the BLA. She was elected
as the first chairperson of the Legal
Practice Council, which saw the for-
mulation of the Legal Sector Code, a
document, which aims to ensure the
fair distribution of legal work from
the State and private sector.

KR: You are a member of the BLA and
the Deputy Chairperson of the Gaut-
eng Branch. Tell us why you became a
member?

PL: As mentioned above, I joined the BLA
while I was still a student. A year into
my studies I realised that my qualifica-
tions alone would not suffice for this
profession, I needed to network and
most importantly be exposed to poten-
tial employees. I worked my way up in
the organisation from an event organiser
to the first female chairperson since the
student chapter had been re-launched
at my university and now Deputy Chair-
person of the Gauteng Branch. It was
through my involvement in the organi-
sation that I (and many others) got ex-
posure to the working environment
through placement in different law firms
during school holidays and got to net-
work with different legal practitioners
and member of the judiciary through
seminars we held.

After my university days, I continue to
be an active member of the BLA as the
need for commercially beneficial net-
working continues, the BLA has further
given me a platform to advocate for the
exposure of young black female excel-

lence within the profession and to par-
ticipate in the attainment of change of
the status quo.

KR: What is one of the crucial chal-
lenges that black legal practitioners
still face in this country, which has not
been addressed?
PL: The advancement of racial equal-
ity in the profession has received much
attention through legislature and other
interventions such as the formation of
organisations whose core existence is to
tackle this issue, the BLA being one of
them. It would seem, however, that those
who hold the power to enforce change
are comfortable with the status quo and
have no motivation or will to enforce
change.

Some of the challenges, which have
been highlighted by the BLA over the
years include:

e The prevailing red tape that has been
put in place in the access to lucrative
work. A high number of black practi-
tioners especially black female practi-
tioners are concentrated in the field of
family law and third-party litigation.
Economic networking needs to be vig-
orously pursued including the briefing
of black practitioners in high profile
matters and ‘specialised’ fields.

e The struggle of getting one’s worth in
as far as fees are concerned. The rate/
fee/statement or account of a black
practitioner is more likely to be ques-
tioned/rejected by client than that of
a white practitioner and this is not al-
ways based on merit.

o Skills transfer, the few that have been
fortunate to break through these bar-
riers need to dedicate more time in
skills transfer for young black practi-
tioners.

KR: When the Legal Practice Act 28 of
2014 (LPA) was promulgated, it was
hoped that it would address transfor-
mation issues. Can you see that trans-
formation or does the profession still
have some issues to resolve before we
can say we truly have one inclusive le-
gal profession?

PL: As correctly stated above, the idea
behind the LPA was to ensure uniformity
within the legal profession by creating a
single statutory body and a step towards
transformation within the legal frater-
nity. Furthermore, one of the objectives
of the LPA is quoted as being to ‘remove
any unnecessary or artificial barriers for
entry into the legal profession.’

Wayne Dyer, an American author, and
motivational speaker defines ‘transfor-
mation’ as ‘literally mean[ing] going be-
yond your form.” The legal profession
like the law itself is constantly changing
its form to suit the generation it finds
itself in, while the wheel of unifying the
profession has been notably slow, we
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have seen some steps being taken in the
objective of removing ‘unnecessary or
artificial barriers’. An example of the lat-
ter being the new requirements for en-
rolment as a legal practitioner in terms
of s 26 of the LPA, which does away with
the unnecessary age requirement, which
was required by its predecessor the At-
torneys Act 53 of 1979.

We still have a long way to go but it
is certainly headed in the right direction.

KR: As a young and black female legal

practitioner, what are some of the eth-

ics you live by? Give us one of your
everyday ethics.

PL: I live by quite a few in both my per-

sonal and professional life:

e Always maintain one’s integrity - it
enhances all other values and beliefs.
This goes way beyond one’s ethical du-
ties prescribed by our regulators.

e Being persistent — perseverance and
determination will help one to forge
through the most difficult cases and
obtain a positive result for client.

e Having a good and positive work ethic
— although challenging, having a posi-
tive attitude in difficult situations is
necessary and understanding as well
as delivering on deadlines builds cli-
ents’ confidence.

KR: What are some of the hopes for

women in the legal profession for the

next 100 years?

PL: It is both saddening and concerning

(to say the least) that ten decades later

the modern-day woman continues to

face the same high levels of oppression
and exploitation in our working environ-
ments.

It is even more concerning that this
situation rears its ugly head in a profes-
sion, which proclaims itself as noble and
learned. In addition, perhaps the less
talked about evil is where the perpetra-
tors are women themselves.

My hope is that as females who are
privileged to find themselves in leader-
ship positions, we will ensure that dis-
cussions such as these remain top of the
agenda, further that we align ourselves
with the promotion of those who have
broken through the barriers and holding
one another accountable in order to ac-
celerate the wheels of change. We need
to ensure that some of the following
measures are put in place —

e the creation and maintenance of
economically beneficial networking
among female practitioners, this in-
cludes the preference of female can-
didate legal practitioners, appoint-
ment of female executives, briefing of
female practitioners in lucrative work
and lobbying of female candidates for
judge appointments;

There’s no place like home.

o gkills transfer and training for young
female legal practitioners; and

e promotion of healthy working envi-
ronments.

It is important that female legal prac-
titioners of a century from now do not
suffer the same consequences or face the
same challenges that we and those who
came into practice a century ago face.

KR: Where do you see yourself in the
next five years, namely, what are your
plans in the legal space?

PL: My recent appointment as Managing
Director of Maponya Inc has given me a
platform to realise some of my preach-
ings. When my term ends I want to leave
a legacy of having implemented policies
that seek to empower other young female
practitioners and also channel my focus
for the next five years into building on
the strong foundations that have been
left by the founders of the firm and my
predecessors so as to maintain the firm’s
reputation of being a competitive black-
owned firm but also bringing in fresh
ideas of how to remain top of our game
in this difficult economic climate.

Kgomotso Ramotsho Cert Journ

(Boston) Cert Photography (Vega)

is the news reporter at De Rebus.
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Abbreviations:

GJ: Gauteng Local Division, Johannesburg
GP: Gauteng Division, Pretoria

KZP: KwaZulu-Natal Division, Pietermaritz-
burg

MM: Mpumalanga Division, (Main Seat)
Mbombela

SCA: Supreme Court of Appeal

WCC: Western Cape Division, Cape Town

Civil procedure

Failure to promote effective disposal
of litigation - special costs order: The
question addressed by the court in Hlat-
shwayo v Road Accident Fund and a re-
lated matter [2023] JOL 57405 (MM) was
whether it is appropriate to make a spe-
cial order as to costs against a party or its
attorney, for failure to attend a pre-trial
conference or failing to a material degree
to promote the effective disposal of the
litigation.

The two cases before the court in-
volved claims for compensation against
the Road Accident Fund (RAF) and were
settled on the date of trial or partly set-
tled close to the date of trial contrary to
Forms A and A3 of the Practice Directive
of the Division. Form A3 is used as a trial
readiness certification form. It provides
that ‘should the matter be settled on the
date of trial, parties run the risk of pu-
nitive costs order, or forfeiture of a day
fee, against any person responsible for
the late settlement of the matter and any
such costs order may include payment
out of own pocket by whoever is respon-
sible for the late settlement including
claim handlers and/or attorneys for the
parties.’

The management judge may at a case
management conference, make any order
as to costs, including an order de bonis
propriis against the parties’ legal repre-
sentatives or any other person whose
conduct has unreasonably frustrated the
objective of the judicial case manage-
ment process. Any failure by a party to
adhere to the principles of r 37A may be
penalised by way of an adverse costs or-
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April [2023] 2 All South African Law Reports (pp 1 - 296);
March - April 2023 Judgments Online

This column discusses judgments as and when they are published in the South Afri-
can Law Reports, the All South African Law Reports, the South African Criminal Law
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some reported judgments may have been overruled or overturned on appeal or have
an appeal pending against them: Readers should not rely on a judgment discussed
here without checking on that possibility — Editor.

der. The purpose of r 37A is to ensure
efficient case management.

Section 24(5) of the Road Accident
Fund Act 56 of 1996 entitles the RAF to
object to the validity of the claim within
60 days on receipt of the lodgement of
such a claim. In terms of s 24(6)(a), no
claim shall be enforceable by legal pro-
ceedings commenced by a summons
served on the RAF or an agent before
the expiry of 120 days from the date on
which the claim was delivered to the RAF.
The power of the RAF to commence, con-
duct, or to defend legal proceedings in
connection with claims lodged against it
must be resorted to sparingly.

The drafters of r 37 and r 37A saw
meaningful pre-trial conferences and ju-
dicial case management conferences as
important tools to alleviate congested
trial rolls. Examining the measures cur-
rently in place to avoid the problem of
cases against the RAF being finalised in
court in the absence of the RAF, the court
found the RAF’s policy in the handling
of litigation not to further the interests
of justice by alleviating congested trial
rolls and addressing the problems, which
cause delays in the finalisation of cases
as contemplated in r 37A(2)(a). The un-
satisfactory handling of the two cases
led to adverse costs orders being made
against the Chief Executive Officer and
the Board of the RAF.

Effect of appointment of curator ad
litem on prescription of claim of a per-
son suffering from mental incapacity:

The Shoprite Checkers (Pty) Ltd v Mafate

[2023] JOL 57792 (SCA) case raised two

issues:

e Does the appointment of a curator ad
litem to person with mental incapacity
have the effect that the relevant im-
pediment referred to in s 13(1) of the
Prescription Act 68 of 1969 ceases to
exist?

e Whether a curator appointed for a per-
son with a mental or intellectual dis-
ability, disorder or incapacity is, apart
from relying on s 13(1)(a), precluded

from invoking s 12 of the Prescription

Act in circumstances where he or she

and the person under curatorship did

not have knowledge of the identity of

the debtor and the facts from which
the debt arose because the person un-
der curatorship was severely injured

and suffered mental incapacity as a

result of the alleged negligence of an

employee, whose employer is sought to
be held vicariously liable for the ensu-
ing damages.

In February 2017, the respondent (Mr
Mafate) was appointed as curator ad
litem of Ms Mkhwanazi who sustained
injury in the course of her employment
with the appellant (Shoprite Holdings),
leaving her permanently mentally inca-
pacitated. Mr Mafate instituted action for
damages in his representative capacity,
against the entity which he believed bore
liability as owner of the store. When two
special pleas to the claim were raised, he
withdrew the action, and instituted fresh
proceedings, in October 2018, against
the appellant (Shoprite Checkers). Shop-
rite Checkers filed a special plea of pre-
scription, asserting that the claim had
prescribed. In replication, Mr Mafate
claimed that prescription began to run
only from when he became aware of the
true identity of the debtor in July 2017.
The High Court’s dismissal of the special
plea of prescription led to an appeal.

The relevant sections of the Prescrip-
tion Act were set out per Petse AP as the
outcome of the appeal turned on the
proper interpretation of those sections
and restates principles of statutory inter-
pretation.

Rejecting Shoprite Checkers’ argu-
ment that the impediment standing in
the path of Ms Mkhwanazi instituting
action ceased to exist on appointment of
Mr Mafate, the court concluded that as
Ms Mkhwanazi still suffered from men-
tal incapacity, the impediment persisted.
The completion of the relevant period of
prescription would not occur for as long
as the impediment persisted.

The appeal was dismissed with costs.
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Exceptions to claims - sufficiency of
particularity with which plaintiffs’ al-
legations should be pleaded: The plain-
tiffs’ claims in Tongaat Hulett Ltd and
Others v Staude and Others [2023] JOL
57406 (KZP) arose from events during
the second defendant’s employment as
chief financial officer of the first plain-
tiff (Tongaat Hulett). It was alleged that
second defendant authorised inaccurate
financial statements of Tongaat Hulett.
The plaintiffs’ causes of action included
alleged breach of fiduciary duties, unjust
enrichment, breach of (employment) con-
tract, fraudulent or negligent misrepre-
sentation, and as regards delinquency, a
contravention of provisions of the Com-
panies Act 71 of 2008.

The second defendant raised various
exceptions to the claims - mainly in rela-
tion to the particularity with which the
categories of alleged misconduct and col-
lective irregularities were pleaded. The
court listed facta probanda, or facts re-
quired to be proved, to find a valid claim
against the defendants in respect of each
of the aforesaid causes of action. While
considering each exception, the court
discussed standards of directors’ con-
duct as set out in s 76(2)(a) of the Com-
panies Act.

The debate centred around the suf-
ficiency of the particularity with which
the allegations should be pleaded by the
plaintiffs. The plaintiffs contended that
the second defendant had, in many in-
stances, characterised statements in the
particulars of claim as conclusions, when
they were allegations pleaded as fact,
which had to be accepted as true for the
purposes of determining the exceptions.
As a general principle, that contention
was correct, if what is alleged is truly a
statement of fact rather than a conclu-
sion or inference drawn in respect of
facts, which will need to be established
to justify the conclusion asserted.

Leave to file supplementary affidavit:
The applicant in Ecolab (Pty) Ltd v Mabra
Construction (Pty) Ltd in re Mabra Con-
struction (Pty) Ltd v Ecolab (Pty) Ltd (Leave
to Supplement) [2023] JOL 57941 (GP)
sought leave of the court to file a supple-
mentary affidavit. The relevant legal prin-
ciples referred to by Nel AJ was r 6(5)(e)
of the Uniform Rules of Court, which
states that a court may, in its discretion,
permit the filing of further affidavits. A
further affidavit should only be allowed
in exceptional circumstances taking into
regard all the facts that are relevant to
the issues in dispute. The exceptional cir-
cumstances would exist if new or unex-
pected evidence was recorded in a reply-
ing affidavit, or relevant factual evidence
occurred or only came to the knowledge
of the party seeking leave to file a further
affidavit, after it had already filed its an-
swering affidavit. The court must weigh
up fairness to parties if a further affida-

vit is allowed, and potential prejudice to
any of the parties if the further affidavit
is allowed or not allowed. A party seek-
ing leave to file a further affidavit must
provide a satisfactory explanation as to
why the facts sought to be put before
the court in the further affidavit had not
been included in the earlier affidavits.

The court was satisfied that leave
should be granted for filing a supplemen-
tary affidavit, to ensure that all facts that
might be relevant, were placed before the
court tasked with determining the main
application.

The court granted leave to file the sup-
plementary affidavit to the applicant and
reserved costs until the main application
was heard.

Constitutional and
administrative law

Tenders - whether decision by institu-
tion of higher learning to cancel tender
relating to provision of student accom-
modation constituted administrative ac-
tion: In Ma-Afrika Hotels (Pty) Ltd v Cape
Peninsula University of Technology [2023]
1 All SA 731 (WCC) after selling its prop-
erty to the respondent (the Cape Peninsu-
la University of Technology (CPUT)), the
applicant (Ma-Afrika) rented the premis-
es from the CPUT, and the CPUT compen-
sated it for providing and administering
the accommodation for its students on
the property. When the time approached
for Ma-Afrika’s lease to expire through
effluxion of time, the CPUT advertised
a request for proposals in respect of the
future administration of the property.
Ma-Afrika was one of two entities who
submitted a tender. The CPUT decided
to award the contract to the other entity
(Baobab) but it was subsequently discov-
ered that it had not met the qualifying
criteria for the tender contract. The CPUT
cancelled the tender and put out a fresh
tender invitation. Ma-Afrika had by then
applied to court for an interdict against
implementation of the tender award. It
nonetheless submitted a new bid but re-
served its alleged rights in the cancelled
tender process. It then brought another
application seeking to review the CPUT’s
decisions to cancel that process, and not
to award the tender to it. The review ap-
plication was brought in terms of s 6 of
the Promotion of Administrative Justice
Act 3 of 2000 (PAJA).

An application for judicial review in
terms of PAJA is tenable only if the im-
pugned decision (or failure to make a de-
cision) constituted administrative action.
The CPUT disputed that its decisions in
relation to the procurement of a new ser-
vice provider constituted administrative
action within the meaning of the term
in the Act. It also denied that it was an
‘Organ of State’ as defined in the Act. Ex-
amining the nature of the impugned de-
cision, the court held that the provision
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of student accommodation and matters
closely related thereto fell within the
public sphere. The CPUT was an institu-
tion that performed the public function
of providing higher education. It was
created for that purpose by the national
government and its operation was sub-
stantially subsidised from the National
Revenue Fund. It was thus an Organ of
State as defined in s 239 of the Consti-
tution. Its contracting for the provision
of student accommodation similarly fell
within its public functioning. Further-
more, its decision to cancel the tender
was also administrative action within the
meaning of PAJA and was susceptible to
being challenged in terms of s 6 of the
Act.

The specific grounds of review were —
o that the CPUT had failed to make a de-

cision to award the tender to Ma-Afrika

after rescinding the award to Baobab;

e that the CPUT had failed to comply
with reg 13 of the Preferential Procure-
ment Regulations, 2017; and

o that the decision not to award the ten-
der to Ma-Afrika after it rescinded the
award to Baobab was not rationally
related to the information before it
as Ma-Afrika’s tender satisfied all the
mandatory requirements in the tender
invitation.

None of those submissions was sus-
tainable. The court emphasised that
Ma-Afrika did not have a right to be
awarded the contract when the award to
the successful candidate was rescinded.
Provided that it acted reasonably in the
circumstances, the CPUT was entitled
to opt to cancel the tender and proceed
with the intended procurement in terms
of a fresh procedure. The application was
dismissed.

Contract

Credit agreement - National Credit Act
34 of 2005 (NCA) - compromise aris-
ing from earlier unlawful agreements
not sustainable: In CSB v DJ [2023] JOL
57843 (WCC), the appellant signed an ac-
knowledgment of debt in favour of the
respondent, in an amount of R 2,5 mil-
lion, based on amounts advanced to him
by the respondent. When the respond-
ent instituted action for payment, ap-
pellant queried whether the respondent
had been registered as a credit provider
in terms of the NCA at the time of the
conclusion of the relevant agreements,
and whether respondent had conducted
a credit assessment of him, prior thereto.

Section 89(2)(d) of the NCA provides
that a credit agreement is unlawful if,
at the time when the agreement was
‘made’ the credit provider was unregis-
tered, in circumstances where the NCA
requires that they be registered, and if a
credit provider concludes a credit agree-
ment with a consumer without a credit
assessment having been performed this
may constitute the provision of reckless
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credit, which is liable to be set aside by
a court.

At common law a contract which is un-
lawful is generally considered to be void
ab initio and of no effect, as it is a nul-
lity, and cannot be enforced. The court
discussed novation and compromise,
stating that the proposition that a com-
promise is not affected by the invalidity
of an earlier causa because it is a self-
standing agreement, does not reflect the
current state of our law. The appeal was
upheld.

Criminal law and

proceedings

Discovery of material which might in-
criminate in parallel criminal proceed-
ings: The applicant in MTN (Pty) Ltd v
Madzonga and Others [2023] JOL 58026
(GJ) sought to compel discovery of a
range of documents relating to its action
in a case of fraud against the respond-
ents. Second respondent, Ms Nxusani, re-
sisted the application on the ground that
the documents sought were not relevant
to the issues in the main action, and that
the documents might, if disclosed, tend
to incriminate her and her firm in paral-
lel criminal proceedings arising from the
same facts underlying MTN’s cause of ac-
tion in this case.

Wilson J summarily dismissed the first

objection. Regarding the second objec-
tion, the question was how far, if at all,
the privilege against self-incrimination
extends beyond precluding compulsion
of testimony, into the terrain of forcing
an accused person to disclose, or help
generate, documentary evidence that
might incriminate him. The question had
to be answered on an interpretation of
s 35(3)(j) of the Constitution. The court
held: ‘In the absence of an express statu-
tory limitation on the right against self-
incrimination in this context, I do not
think that I can allow MTN in this case
to secure by means of civil discovery
proceedings evidence that may clearly
tend to incriminate the second and third
respondents if it is produced in the
criminal proceedings currently pending
against them. That would be at odds with
the fundaments of section 35.
The application was dismissed.

Delict

Development of common law in medi-
cal negligence case involving the ‘once
and for all’ rule: In a medical negli-
gence claim, the defendant (Member of
the Executive Council (MEC)) in TN obo
BN v Member of the Executive Coun-
cil for Health, Eastern Cape [2023] JOL
57735 (ECB) pleaded a novel combina-
tion of remedies (referred to as the ‘DZ

defences’ (see Member of the Executive
Council for Health and Social Develop-
ment, Gauteng v DZ obo WZ (Member of
the Executive Council for Health, Eastern
Cape and Another as Amici Curiae) 2017
(12) BCLR 1528 (CC))) not falling within
the common law rules, which required
an assessment of such damages in mon-
etary terms on a once and for all basis. It
was contended that instead of draining
the public healthcare system of a mas-
sive lump-sum award for potential future
medical care that plaintiff’s child may
or may not ultimately use, the defend-
ant wished to provide such care to him
as and when he needed it, if not by the
department directly, then paid for in the
private sector as the need therefor arose.

Griffiths J considered whether the
common law should be developed to ac-
commodate the defendant’s remedies.

In claims for compensation, which
arise out of delict, the plaintiff must
claim in a single action all damages al-
ready sustained, or expected to arise in
the future, insofar as they are based on a
single cause of action (the ‘once and for
all’ rule).

The court concluded that a case had
been made out for the development of
the common law as set out in the pro-
posed draft order. It was further found
that the defendant had established that
the hospitals concerned were able to pro-

FIRST of its kind in South Africa

Lexis® Check

Powered by Lexis® Library

Save time on your case law
and legislation checks.

FIND OUT HOW

*Visuals used with permission of Microsoft®

f(iw LexisNexis’

DE REBUS - JUNE 2023

-24 -



https://www.derebus.org.za/wp-content/uploads/2023/05/MTN-Pty-Ltd-v-Madzonga-and-Others-2023-JOL-58026-GJ.pdf
https://www.derebus.org.za/wp-content/uploads/2023/05/MTN-Pty-Ltd-v-Madzonga-and-Others-2023-JOL-58026-GJ.pdf
https://www.derebus.org.za/wp-content/uploads/2023/05/MTN-Pty-Ltd-v-Madzonga-and-Others-2023-JOL-58026-GJ.pdf
https://www.lexisnexis.co.za/lexislibrary/lexis-check?utm_source=De+Rebus&utm_medium=Display&utm_campaign=Lexis+Check&utm_content=BOFU+Landing+page

vide the relevant services and supplies at
the required standard.

Liability for loss caused in business e-
mail compromise case: The first and
second respondents had given the appel-
lant in Hartog v Daly and Others [2023]
2 All SA 156 (GJ) an oral mandate to act
as conveyancer to transfer their immov-
able property should it be sold. After the
sale of the property, the appellant was
to pay some of the proceeds into the
third respondent’s bank account. The
money was never received into the third
respondent’s account but was paid into
a Standard Bank account opened in the
name of a fraudster and was stolen. The
dispute between the parties concerned
who should be held liable for the loss,
which was caused through ‘business e-
mail compromise’ (BEC). The appellant
contended that the respondents were li-
able as the mandate had a tacit term re-
quiring the respondents to exercise the
utmost caution when instructing the ap-
pellant to make payment, and to do all
that was reasonably possible to ensure
the integrity of the e-mails addressed
to the appellant and keep and maintain
their data security. Strydom J embarked
on a discussion of tacit terms and con-
sidered when a tacit term will be imputed
in a contract and whether a factual dis-
pute arose on the question concerning
the imputation of a tacit term. The court
stated that mere allegation of the exist-
ence of a tacit term on the papers of the
appellant and the denial thereof by the
respondents does not create a factual
dispute in itself. The alleged tacit term
never became part of the mandate agree-
ment, and the appellant breached the
mandate agreement by not making pay-
ment of the proceeds of the sale into the
third respondent’s account, therefore,
remaining responsible for such payment.
The case against the bank was also not
established. The appeal was dismissed.

Family law

Enforceability of variation of divorce
order regarding payment of pension
interest to non-member spouse: The
question before the court in CNN v NN
[2023] JOL 58028 (GJ) was whether the
court could vary a divorce settlement
agreement by replacing the statutorily
recognised and defined phrase ‘pension
interest’ with the phrase ‘accrued pen-
sion benefit’ which is not defined in the
Divorce Act 70 of 1979. It had to be de-
termined whether such an order could be
enforced.

Marumoagae AJ confirmed that vari-
ation of divorce orders is permitted in
terms of s 7(1) of the Divorce Act and a
settlement agreement signed by divorc-
ing parties that prescribes that the pen-
sion fund in which one of the spouses is

an active member should pay to the non-
member spouse a portion of the mem-
ber’s pension interest will be enforceable
should the agreement be made an order
of court. In this case, neither the court
nor the applicant was aware at the time
the divorce order was granted that the re-
spondent had already exited his fund. The
amendment sought would thus be unen-
forceable considering the current legal
framework. The non-member spouses’
access to their member spouse’s benefits
is dependent, first on divorce, and sec-
ondly, on whether member spouses are
active in their funds, even though these
benefits are still held by such funds.
The application was dismissed.

Right of non-biological parental figure
to have contact with child: In Part A of
his application, the appellant in RC v
HSC [2023] JOL 58109 (GJ) had sought
to have a clinical psychologist appointed
to conduct an assessment and provide a
recommendation as to whether it would
be in the best interests of the minor child
(B) for the appellant to be awarded rights
of contact and care in terms of s 23 of
the Children’s Act 38 of 2005. The appel-
lant was not B’s biological father but had
formed a close bond with the child dur-
ing his relationship with the respondent,
who was B’s mother. Pending the finalisa-
tion of Part B, appellant sought contact
with B.

Opperman J emphasised that the best
interests of the child must be paramount,
as provided in s 9 of the Children’s Act.
The respondent’s summary termination
of appellant’s contact with B was not in
the child’s best interests. Departing from
the opinion of the court below, the court
stated that the High Court can, as upper
guardian of all children and in the best
interests of a child, grant joint guardi-
anship without finding that the exist-
ing guardian is unsuitable. Absence of a
biological link with a child is not a bar
to an application in terms of s 23 of the
Act, subject to the best interests of the
child standard. Section 7 of the Act deals
with the best interests of a child stand-
ard. The court restated the principle that
where the welfare of a minor is at stake,
a court should be slow to determine the
facts by way of the usual opposed mo-
tion approach.

The appeal was upheld.

Validity of marriage certificate in cus-
tomary marriage: In Mgenge v Mokoena
and Another [2023] JOL 58107 (GJ]) the
applicant sought an order cancelling
the marriage certificate recording that
her son (the deceased) and the first re-
spondent had entered into a customary
marriage. The first respondent and the
deceased were in a relationship for sev-
eral years prior to his death, they were
parents of a minor child and cohabited

LAW REPORTS

in their home. The first respondent pro-
cured a marriage certificate a few weeks
after the death of the deceased. The
applicant stated that as mother of the
deceased, she had not consented to his
marriage, and was unaware of the exist-
ence thereof. She sought an order to can-
cel the marriage based on the allegations
that the intended negotiations between
the first respondent and the deceased
were never concluded and that the cer-
tificate incorrectly records that the de-
ceased and first respondent were mar-
ried in accordance with customary law.

This matter concerns a challenge to
the validity of a marriage certificate that
was registered under the provisions of
the Recognition of Customary Marriages
Act 120 of 1998.

Rome AJ confirmed that the require-
ments for the conclusion of a valid cus-
tomary marriage are contained in s 3 of
the Recognition of Customary Marriages
Act and set out such requirements.

A marriage certificate stands as prima
facie proof of the marriage and a judicial
officer must accept the contents of the
certificate unless they are convinced that
they are not to be relied on. The appli-
cant’s contentions did not suffice to cast
any doubt on the validity of the marriage
certificate.

The application was dismissed.

Other cases

Apart from the cases and material dealt
with above, the material under review
also contained cases dealing with -

e application to expand genetic link re-
quirement in s 294 of the Children’s
Act 38 of 2005;

e court orders in irregular proceedings;

e enforceability of variation of divorce

order regarding payment of pension

interest to non-member spouse;
entitlement of accused to present new
facts to reapply for bail;

eviction application based on breach of

lease;

lawfulness of financing of ‘on the road’

fee in vehicle finance credit agree-

ments;

lawfulness of removal of trustee in

family trust;

renewal of visas pending processing of

application for asylum;

repudiation of claim for compensation

arising from fire damage; and

e requirements for granting of summary
judgment.

Merilyn Rowena Kader LLB (Unisa)
is a Legal Editor at LexisNexis in
Durban. a
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Kgomotso

CASE NOTE - ADMINISTRATIVE LAW

The court may grant leave to
appeal and deal with a matter
even though it is moot

Ramotsho

Minister of Tourism and Others v Afriforum NPC and Another
(CC) (unreported case no CCT 318/21, 8-2-2023)

(Zondo CJ (Maya DCJ, Bagwa AJ, Madlanga J, Majiedt ],
Mathopo J, Mbatha A]J, Rogers J, and Tshiqi J concurring))

n the case of Minister of Tourism

v Afriforum NPC, the Minister of

Tourism (the Minister), together

with the Department of Tourism

and the Director-General (DG) of

the Department of Tourism, ap-
plied to the Constitutional Court (CC) to
appeal a judgment by the Supreme Court
of Appeal (SCA), which judgment and
order related to whether the Minister
was obliged or entitled to include Broad-
Based Black Economic Empowerment
(B-BBEE) status level criteria among the
criteria that the Department of Tourism
used to select small, micro and medium
sized businesses (SMMEs) that would be
given grants out of the Tourism Relief
Fund for SMMEs.

In 2020, after South Africa (SA) dis-
covered that the COVID-19 had made its
way to the country and was spreading
fast, the Minister of Cooperative Govern-
ance and Traditional Affairs (COGTA)
declared a state of disaster in SA. The
government placed several regulations
in place, which also instituted a lock-
down throughout the country, the lock-
down had different levels, namely, from
level five up to level one. Only essential
workers, such as doctors, nurses, police,
media, and other essential workers were
allowed to travel to continue giving the
country essential services.

Many businesses suffered and some
people lost their livelihood due to the
lockdown, which was implemented to
curb the spread of the virus. The govern-
ment in response to the lockdown gave
financial aid to businesses to assist with
the financial crisis. In separate applica-
tions, Afriforum and Solidarity sought to
have the Minister’s decision to include
the race-based criteria (B-BBEE status
level) as some of the criteria to be used
to select SMMEs to receive grants from
the COVID-19 Tourism Relief Fund (the
Fund) removed and set aside. This was
on various bases including that the Min-
ister had no power to include such crite-

ria in the Fund related to providing relief
to businesses that had suffered because
of the COVID-19 pandemic.

In response to the national lockdown
and in the attempt to alleviate or prevent
or contain the adverse economic and fi-
nancial impact of the national lockdown
on SMMEs within the tourism sector, the
Minister established the Fund in terms
of reg 10(8) of the Disaster Management
Act 57 of 2002: Regulations issued in
terms of s 27(2) of the Act promulgated
by the Minister of COGTA, to the total
amount R 200 million. The Minister de-
cided that SMMEs selected for the grants
under the Fund would be paid R 50 000
each to assist them.

In order to select businesses which
were to be given grants out of the Fund,
the Minister decided that the Depart-
ment would be guided by the Tourism B-
BBEE Code of Good Practice, which were
approved by the Minister of Trade and
Industries in 2015. The codes were made
in terms of the Broad-Based Black Eco-
nomic Empowerment Act. The selection
of SMMEs, which would benefit from the
Fund, was based on scores that would
be given to the SMMEs that applied for
grants out of the Fund.

The Minister, DG and Department op-
posed the application in the High Court,
on among others, the basis that she was
obliged by law to include the criteria
taken from the Tourism B-BBEE Codes of
Good Practice (ie, the criteria that Afri-
forum and Solidarity called raced-based
criteria). The Minister also stated that
she was entitled to include such criteria
because one of the goals of the Depart-
ment was the transformation of the tour-
ism industry. She said that there was no
reason why, in seeking to alleviate, pre-
vent, or contain the economic effects of
the COVID-19 pandemic on SMMEs, the
Department could not have due regard
to the transformation agenda of the De-
partment for the tourism industry.

The matter came before Kollapen J. He

concluded that:

‘(@) given the other criteria that the
represent 80 points, it could hardly be
suggested that the other consideration
of race created an insurmountable ad-
vantage for black businesses over white
business, on the contrary; Kollapen J
said that the point of difference between
two and eight points was capable of be-
ing bridged by the scoring in other cat-
egories and it was possible that a white
applicant could score more points than a
black applicant.

(b) the criteria were flexible and did
not perpetuate an unfair advantage for
some candidates over others based on
race; in summary, Kollapen ] pointed out
that the criteria did not have the effect
of excluding white applicants nor did it
“seal in an advantage” for black candi-
dates but rather it had the effect of pro-
viding those candidates with a head start
which other candidates could overcome
within the general scoring system which
was both diverse and flexible.

(c) the Minister’s decision was not ir-
rational.’

After the High Court refused leave
to appeal, Afriforum and Solidarity pe-
titioned the SCA for leave to appeal
against the decision taken in the High
Court.

The SCA granted Afriforum and Soli-
darity leave to appeal. It then concluded
that:

‘(@) in making the direction that in-
cluded the B-BBEE criteria for eligibility,
the Minister was acting administratively;

(b) given (a) above, her conduct was
subject to the Promotion of Administra-
tive Justice Act [3 of 2000] (PAJA) and
could, therefore, be challenged on review
under PAJA; and

(c) the Minister had erred in believing
that she was obliged by section 10(1)(e)
of the [Broad-based Black Economic Em-
powerment Act 53 of 2003 (B-BBEE Act)]
to apply the B-BBEE status levels as part
of the criteria for eligibility for grants
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from the Tourism Relief Fund which,
therefore, means that in her decision she
was materially influenced by an error of
law as contemplated by PAJA.

The SCA upheld the appeal with cost
of two counsel. It set aside the decision
of the High Court and replaced it with
an order declaring that when the Minis-
ter made the direction of 6 April 2020
in terms of reg 10(8) of the regulations
under the Disaster Management Act,
she was not legally obliged by s 10(1)
(e) of the B-BBEE Act to make eligibility
for assistance from the Fund subject to
the Tourism B-BBEE Sector Code made in
terms of B-BBEE Act. The SCA declared
the Minister’s decision unlawful. It also
made an order to effect that the declara-
tory order did not authorise the Minister
to recover funds already disbursed from
the Fund.

In the CC the Minister, DG and the
Department applied for leave to appeal
against the judgment and order of the
SCA. Afriforum and Solidarity opposed
the application on basis that the matter
is moot, and, in any event, there are no
reasonable prospects of success. Fur-
thermore, the Minister submitted that
the CC has jurisdiction because part of
the dispute is whether she was obliged
to include the B-BBEE level status among
the criteria to be used to select SMMEs to
benefit from the Fund. Since the decision
that is challenged is a decision, which
the Minister says she took to advance
transformation in the tourism industry,

Donald

ection 7(8) of the Divorce Act 70

of 1979 provides that the court,

when making an order pertain-

ing to a decree of divorce, may

order that the pension interests
of one member be paid to the other
member who is part of the divorce and is
so entitled in terms of s 7(7) of the Act,
on such interests having accrued to the
member of the fund. In light of the facts
that came to light in the case of CNN v
NN, this article seeks to provide a con-
structive opinion on s 7(8) of the Divorce
Act and its relevance in the protection of
the interests of one or all the divorcing
parties.

it is a decision that raises constitutional
issues, which such issues relate to s 9 of
the Constitution.

The CC said that it grants leave to ap-
peal if it is in the interests of justice to
do so. In its answering affidavit filed
to the CC, Solidarity contended, among
others, that the application for leave to
appeal should be dismissed because the
matted has become moot. The Minister
in her written submission referred to the
fact that the High Court and the SCA had
given conflicting judgments. The SCA
said that the Minister submitted that it
was in the interests of justice that the CC
should decide on the matter even if it is
moot.

The CC added that Afriforum also
took the point that the matter was now
moot and that, for that reason alone,
it was not in the interests of justice to
grant leave. The CC said that a case is
moot when there is no longer a live dis-
pute or controversy between the parties,
which would be practically affected in
one way or another by a court’s decision
or which would be resolved by a court’s
decision. The CC added that counsel for
the Minister conceded that the matter
was moot but submitted that neverthe-
less, it was in the interests of justice
for the CC to grant leave to appeal. The
CC pointed out that in support of this,
counsel pointed out that a judgment of
the CC could give guidance on whether
the Minister is entitled to use the B-BBEE
level status in respect of relief under the

Disaster Management Act. The CC said
that there was no merit in this point and
that the Minister’s defence to attack Af-
riforum and Solidarity was very specific.

The CC added that the Minister’s de-
fence to the attack by Afriforum and
Solidarity were very specific and related
to the state of disaster, the Disaster Man-
agement Act and the regulations that
were promulgated to regulate certain
matters during the state disaster. The CC
pointed out that the state of disaster has
been terminated and it may take a long
time before SA is faced with another
state of disaster. The CC said that there
are no sound reasons for it to entertain
this matter despite it being moot. The
CC added that the High Court and SCA
in this matter gave conflicting decisions
does not on its own carry much weight.
The CC added that it may have been dif-
ferent if the issue that it was dealing
with was about conflicting decisions of
different courts in different matters rais-
ing the same issue. The CC said it does
not mean that it will never entertain a
matter that is moot if there are proper
grounds justifying that it should enter-
tain a moot matter.

Leave to appeal was refused with costs
including the cost of two counsel.

Kgomotso Ramotsho Cert Journ
(Boston) Cert Photography (Vega)

is the news reporter at De Rebus.

An exploration of s 7(7) and 7(8)

of the Divorce Act 70 of 1979:
Towards a legislative reform

CNN v NN [2023] JOL 58028 (GJ)

Background

On 23 February 2023, the Gauteng Lo-
cal Division of the High Court in Johan-
nesburg handed down a judgment in
the case of CNN v NN in which the court
found that in terms of the current legal
position, a non-member to a pension
fund cannot claim directly from the fund,
and especially considering the interests,
which accrued to the member before the
finalisation of a divorce. In this case, the
applicant approached the court to vary
a deed of settlement, which was entered
into by the applicant and the respondent,
entitling the applicant to claim the pen-

sion interests held by the pension fund
the responded was a member to. The
respondent having been served with the
divorce summons on 18 March 2021, the
respondent subsequently resigned from
his work and exited his pension fund.

On the court granting an order incor-
porating the deed of settlement, the ap-
plicant was informed by the fund that the
pension benefit had accrued to the re-
spondent and that he is no longer a mem-
ber to the fund, and as such the deed of
settlement that speaks about pension in-
terests can no longer be enforced under
the current legal framework (s 7(1) and
7(8) of the Act).
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The legislative provisions
on the concept of pension
interest

Section 1 of the Act provides that pen-
sion interests is a benefit that a party
would have been entitled to in terms of
the fund rules if his membership to the
fund would have been terminated on di-
vorce on account of resignation from his
office. This means that pension interest
includes the contributions and the inter-
ests earned on investments as calculated
after divorce. Section 7(7) provides that
pension interests shall be deemed as
property of member in determination of
the benefits any party is entitled to re-
ceive.

The court in Eskom Pension and Provi-
dent Fund v Krugel and Another [2011] 4
All SA 1 (SCA) held that once the pension
benefit accrues to the member beyond
the divorce, then the provisions of s 7(7)
and 7(8) can no longer apply. This is to
mean that the other member who would
otherwise have a claim in the funds, can
no longer claim as the benefits change
from pension interests into pension ben-
efits, which are not covered by the two
provisions in question.

In this case, the applicant was claiming
a pension interest on the benefit, which

Jefferson

Retirement age

In Bester v SITA (SOC) Ltd [2023] 4 BLLR
303 (LC) an employee alleged that he
was forced to retire and, therefore, that
the termination of his employment was
automatically unfair. The employer, the
State Information Technology Agency
(SITA), alleged that he had reached the
normal retirement age and, therefore,
the termination was fair.

The employee had previously worked
for SITA as an independent contractor
and, therefore, did not belong to any re-

has changed to pension benefit, by virtue
of the respondent resigning, terminating
the contract with the fund and the funds
accruing to him, hence the court held
that her application cannot succeed.

The implications of the
current legal framework

on divorce matters

Section 37D(4)(a) of the Pension Funds
Act 24 of 1956 read with s 7(7) and 7(8)
of the Divorce Act have the effect that
the pension interests can only be claimed
on divorce, and the non-member does
not have access to claim their share in
any case. The problem with that is the
rising trend as seen in this case, where
the member to a fund served with sum-
mons decides to resign from their office
and terminate their membership with the
fund, having their benefits accrue to them
before the divorce finalised, and thus de-
priving the non-member from receiving
the share they would receive as entitled.

Conclusion

Although the court, in this case, did not
attend to the issue as it was not the ap-
plicant’s argument, paved the way for
the need to challenge the constitutional-
ity of s 7(7) and 7(8) read with s 37D(4)

(a) of the Pension Funds Act, in that they
prejudice the non-members who are di-
vorcing, through enabling the members
to terminate their membership to the
fund, leaving no interests to be paid to
their non-member (ex) spouses. As a
result, this article suggest that a future
approach should be towards the reform
of the above three provisions, in a man-
ner that would prevent members to a
fund acting unethically, thus prejudic-
ing their non-member (ex) spouses. The
legislature should look at amending the
definition of ‘pension interest’ to make
no distinction between the benefits
received before and after divorce has
been granted. The legislature may also
consider incorporating pension benefits
into the joint estate to avoid these kinds
of disputes. Alternatively, the legislature
may consider disallowing claiming of the
pension interests once the divorce sum-
mons has been issued, and before finali-
sation of such divorce.

e See also Law Reports - ‘Family law’ at

p25.

Mukwevho Donald LLB LLM (Human
Rights) (Univen) is a candidate legal

practitioner at Makamu & Munyai Inc
in Thohoyandou. a

Employment
law update

tirement fund. He was also not part of a
retirement fund when he became perma-
nently employed in 1999 and took out
an annuity with a separate insurer. Thus,
he was never a member of a retirement
fund. His letter of appointment provid-
ed that his appointment was subject to
the conditions of service applicable to
SITA and that such conditions may be
amended from time to time after con-
sultation. It was not clear whether such
terms referred to a retirement age in
1999 but in 2011 SITA adopted employ-
ment conditions stating that the retire-
ment age would be as per the rules of the
relevant pension or retirement funds. It
went further to state that those not on
an approved pension fund would be
treated as members of one of the exist-
ing funds, which provided a retirement
age of 60. In 2012, the employee signed

an updated contract, which provided
that the contract would be in force until
the employee reached the retirement age
as prescribed by the rules of the relevant
pension or retirement fund. The employ-
ee had deleted this wording and replaced
it with ‘the age of 65 years’. However, not
all the amendments were counter-signed
and the employee who signed on behalf
of SITA was not available to give evi-
dence. The employee’s version was that
with effect from his amendments to the
employment contract in 2012 his retire-
ment age became 65.

A few years later in 2018, the SITA
board passed a resolution that all em-
ployees would be subject to a retirement
age of 60 if they joined the employer af-
ter 1999. In February 2019, the employee
became aware that he would be asked to
retire at age 60 and he raised a griev-
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ance, which was not resolved to his sat-
isfaction. SITA then gave him notice that
his services would terminate on 31 Janu-
ary 2020. The employee then referred a
dispute to the Commission for Concilia-
tion, Mediation and Arbitration (CCMA).
This was withdrawn and he then referred
a matter to the Labour Court (LC) claim-
ing that he had been dismissed and that
this was automatically unfair.

The LC considered s 187(1)(f) of the
Labour Relations Act 66 of 1995 (LRA)
and found that if that is read in isola-
tion it would mean that all an employee
would need to prove to show that the
dismissal was automatically unfair is
that they had reached the retirement age
and that that was the reason for the dis-
missal. Therefore, s 187(2)(b) of the LRA
also has to be considered, which states
that ‘a dismissal based on age is fair if
the employee has reached the normal or
agreed retirement age.’

The LC held that an agreed retirement
age means one that has been discussed
or negotiated, and is binding, regardless
of what that agreed age is. SITA argued
that the employee had reached the re-
tirement age of 60, which is applicable
for all employees and, therefore, the dis-
missal was fair. The LC remarked that
a retirement age becomes normal when
employees have habitually retired at that
age for many years or even for a shorter
period in the case of a newly formed em-
ployer, which may adopt the norm used
in the industry generally. There was evi-
dence led that since 2018 all employees
of SITA retired at age 60 and there would
need to be a motivation for an employee
to work beyond the age of 60. The LC
held that SITA had successfully raised
the defence in s 187(2)(b) of the LRA
and, therefore, the dismissal was not
automatically unfair. The LC also con-
sidered whether there was any ground
for the employee to allege that the dis-
missal was substantively or procedurally
unfair and found that there was no such
ground given the fact that SITA raised
the defence in s 187(2)(b) of the LRA.

The employee’s case was premised on
the fact that there had been a breach of
his employment contract. The LC, how-
ever, found that it did not have jurisdic-
tion to determine this as the employee
should have filed a claim under s 77(3)
of the Basic Conditions of Employment
Act 75 of 1997 if he wanted to allege a
breach of contract.

Dismissal for bullying

In Makuleni v Standard Bank of South Af-
vica Ltd and Others [2023] 4 BLLR 283
(LAC) an employee was found guilty of
creating a hostile work environment by
using vulgar language and mistreating
staff. She was consequently dismissed.
The Commission for Conciliation, Media-
tion and Arbitration (CCMA) found that

the dismissal was substantively unfair
and ordered reinstatement. The arbitra-
tion award was, however, set aside by the
Labour Court (LC). The matter was then
taken on appeal to the Labour Appeal
Court (LAC).

The LAC found that the LC had erro-
neously treated the review as an appeal.
It remarked that the LC was required to
assess whether the outcome was reason-
able but had instead taken a different
approach and had committed five misdi-
rections. In this regard, the LC accepted
that the employer’s witnesses who were
the employee’s subordinates, had no
motive to lie whereas the employees who
had been corrected and criticised by her
would have obviously wanted to see the
employee leave as on her own admission
she was a demanding and authoritarian
manager who tended to micro-manage
people. She had needed to adopt a strict
authoritarian approach because she had
been employed to drive performance of
that particular branch, which she had
done. Another misdirection was finding
that the correspondence of the witness-
es was a self-supporting corroboration
because there was no proof of conspir-
acy among them. The commissioner was
of the view that the corroboration could
have been explained by a common dis-
like of the manager and it was found by
the LAC that this was not an unreason-
able finding by the commissioner. The
LC also found that the commissioner
considered the evidence in a piecemeal
fashion and did not consider it holisti-
cally whereas the LAC did not agree. The
LAC also remarked on how the commis-
sioner and LC handled the fact that the
witnesses had not complained at the
time that the incidents took place. The
witnesses argued that they were too
scared to come forward and the com-
missioner was not convinced by this, as
there were instances where employees
had raised complaints but had decided
at the time not to take the issue further
as it had been resolved. This was particu-
larly unconvincing because there was a
grievance process that employees could
have used. It was found that this finding
by the commissioner was accordingly
not unreasonable. It was further argued
in the appeal that the commissioner ex-
hibited a bias by interfering in the pres-
entation of the case. The LAC did not
agree and remarked that commissioners
are expected to assist an unrepresented
litigant and the commissioner did no
more than that.

As regards the substantive fairness of
the dismissal, the LAC found that there
was insufficient concrete evidence to
support the charges against the employ-
ee, particularly the charges about her
not motivating the staff. It was found
that there was no evidence about the
employee’s managerial ethos and what
was expected of her and where she was

falling short of the required standards.
The employee had also called two sen-
ior managers who were not aware of the
employee’s alleged bad behaviour and,
therefore, the LAC was of the view that
the bad behaviour could not have been
overtly obvious. Most of the evidence
lead was about the how the employee
managed her subordinates’ perfor-
mance. In this regard, employees were
upset because she was allegedly rude
and shouted at them and feedback was
sometimes given in the presence of oth-
ers. It was stated that the charges were
vague with very few details as to the time
and context of the incidents. It was re-
marked that this lack of detail does not
mean that nothing has happened, but it
does make it more difficult to overcome
the denial of an accused. Furthermore,
the offensive behaviour in the presence
of customers was not corroborated by
any complaints in a complaints book
and it was found that it was not unrea-
sonable for the commissioner to draw an
adverse inference from this.

The LAC also remarked obiter that
even if the employer had proved that
the employee had behaved inappropri-
ately summary dismissal would not have
been an appropriate sanction given the
employee’s long service and the fact that
she had been appointed to turn around
the branch, which she did. If there was a
problem with her management style, she
should have been sent for advance man-
agement training. The employer could
have also explored transferring her to
another position, which did not involve
managing staff.

The appeal was accordingly upheld.

Monique Jefferson BA (Wits) LLB
(Rhodes) is a legal practitioner at DLA

Piper in Johannesburg. Q
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Acts

Compensation for Occupational Inju-
ries and Diseases Amendment Act 10
of 2022

Date of commencement: 17 April 2023.
Amendment of ss1,4,11,12,16 - 18, 20,
22,23, 25,26, 30,32,36,39 -43,45 - 49,
54, 56, 57, 59, 65, 69, 70, 72 - 76, 78, 80,
83, 85, 87, 88, 90, 91 and 97. Insertion of
ss 13A, 13B, 13C, 49A, Ch VIIA and Ch
XA. Repeal of s 14. Substitution of ss 13,
44, heading of Ch VI, ss 64, 67, 79, 81,
86, 89, 99 and certain expressions in the
Compensation for Occupational Injuries
and Diseases Amendment Act. GN3294
GG48431/17-4-2023.

Customs and Excise Act 91 of 1964
Amendment to part 1 of sch 1 and part
1 of sch 2. GN R3292 and GN R3293
GG48428/14-4-2023.

Amendment to part 1 of sch 2. GN R3314
GG48439/19-4-2023.

Domestic Violence Amendment Act 14
of 2021

Date of commencement: 14 April 2023,
except s 6A. Proc NR117 GG48419/14-4-
2023.

Electoral Amendment Act 1 of 2023
Date of commencement: 17 April 2023.
Amendment of ss 1, 20, 27, 28, 30, 39,
57A, 59, 62, 64, 66, 96, 99, 100, 106, 110,
sch 1 and sch 2. Insertion of part 3A and
substitution of ss 58, 94 and sch 1A.
GN3295 GG48432/17-4-2023.
Employment Equity Amendment Act 4
of 2022

Date of commencement: 14 April 2023.
Amendment of ss 1, 8, 16, 20, 21, 27, 36,
37,42 and 53.

Repeal of s 14, 64A and sch 4, insertion
of s 15A and deletion of footnotes 4 and
7. GN3280 GG48418/14-4-2023.
National Energy Act 34 of 2008
Commencement of s 6.
GG48480/28-4-2023.

Bills and White Papers

Electricity Regulation Act 4 of 2006
Publication of explanatory summary of
the Electricity Regulation Act Amend-
ment Bill, 2022. GN3315 GG48441/19-4-
2023.

Non-Profit Organisations Act 71 of 1997
Notice of withdrawal of Non-Profit Or-
ganisation Amendment Bill. GN3339
GG48468/25-4-2023.

Public Administration Management Act
11 of 2014

Memorandum on the objects of the Pub-
lic Administration Management Amend-

Procl18

New legislation

Legislation published from

ment Bill and the Public Service Amend-
ment Bill. GenN1753 and GenN1754
GG48449/21-4-2023.

Government, General and

Board Notices

Broadcasting Act 4 of 1999

Section 13(7) of the Act: Appointment of
the non-executive members of the Board
of the South African Broadcasting Corpo-
ration. GenN1748 GG48438/18-4-2023.
Competition Act 89 of 1998

Notice of designation in terms of s 10(3)
(b)(v) of the Act. GenN1762 GG48466/25-
4-2023.

Notice in terms of s 43B(4)(b) of the Act
(as amended): Notice of extension grant-
ed: Online Intermediation Platforms
Market Inquiry. GN3313 GG48436,/18-4-
2023.

Construction Industry Development
Board Act 38 of 2000

Standard for developing skills through
infrastructure contracts: 31 March 2023.
GenN1769 GG48483/28-4-2023.
Electoral Act 73 of 1998

Publication of reviewed lists of candi-
dates. GenN1767 GG48481/28-4-2023.
Independent Commission for the Remu-
neration of Public Office-Bearers Act 92
of 1997

Explanatory memorandum for annual
remuneration recommendations for
2022/2023. GenN1757 GG48458/21-4-
2023.

Labour Relations Act 6 of 1995
Extension of the period of operation of
the Main Collective Agreement extended
to Non-Parties: Bargaining Council for the
Restaurant, Catering and Allied Trades.
GN R3344 GG48476/28-4-2023.

Legal Aid South Africa Act 39 of 2014
Notice of tabling in Parliament of amend-
ments to the Legal Aid Manual. GenN1741
GG48429/14-4-2023.

Local Government Municipal Property
Rates Act 6 of 2004

Public notice calling for the inspection
of the fourth supplementary valuation
roll for the year 2019 - 2024 and lodg-
ing of objections. GN3278 GG48416/13-
4-2023.

National Environmental Management
Act 107 of 1998 and National Environ-
mental Management: Biodiversity Act
10 of 2004

General notice calling for registration of
participants who would consider volun-
tary exit from the captive lion industry.
GN3284 GG48423/14-4-2023.

11 - 28 April 2023

Publication of the notice for the com-
mencement of the 2020-2024 Consolidat-
ed Environmental Implementation and
Management Plan. GN3338 GG48462/21-
4-2023.

National Qualifications Framework Act
67 of 2008

Filling of vacancy on the South African
Qualifications Authority Board. GN3346
GG48479/28-4-2023.

Non-profit Organisations Act 71 of 1997
Notice of withdrawal of Non-Profit Or-
ganisation Amendment Bill. GN3339
GG48468/25-4-2023.

Nuclear Energy Act 46 of 1999
Amendment of notice declaring certain
substances, materials and equipment
as restricted material, source material,
special nuclear material and nuclear re-
lated equipment and material. GN R3291
GG48428/14-4-2023.

Public Finance Management Act 1 of
1999

Correction of GN3270 GG48406/6-4-
2023. GN3272 GG48408/11-4-2023.
South African Post Office SOC Ltd Act
22 of 2011

Reappointment of members of the Board
of the South African Post Office SOC Ltd.
GenN1749 GG48440/19-4-2023.

The South African National Roads
Agency Limited and the National Roads
Act 7 of 1998

Declaration amendment of National Road
N2 Section 2: Amendment of Declaration
812 of 2021. GN3329 (GG48450/21-4-
2023.

Declaration amendment of National
Road N7 Section 8 - De-declaration of a
section as National Road: Amendment
of Declaration 289 of 2018. GN3330
GG48451/21-4-2023.

Declaration Amendment of National
Road N11 Section 3: Amendment of
Declaration 1048 of 2021. GN3331
GG48452/21-4-2023.

Declaration amendment of National Road
R24 Section 1: Amendment of Declara-
tion 979 of 2021. GN3332 GG48453/21-
4-2023.

Declaration amendment of National Road
R63 Section 9: Amendment of Declara-
tion 305 of 2012. GN3333 GG48454/21-
4-2023.

Declaration amendment of National Road
R63 Section 15: Amendment of Declara-
tion 305 of 2012. GN3334 GG4845/21-4-
2023.

Tourism Act 3 of 2014

Members of the South African Tourism
Board. GenN1759 GG48461/21-4-2023.

DE REBUS - JUNE 2023

-30 -




Rules, regulations, fees,

and amounts

Civil Aviation Act 13 of 2009
Twenty-Seventh Amendment of the Civil
Aviation Regulations, 2023. GN3276
GG48414/13-4-2023.

Compensation for Occupational Inju-
ries and Diseases Act 130 of 1993
Amendment of Gazettes. GenN1766
GG48477/28-4-2023.

Domestic Violence Act 116 of 1998
Tariff for Electronic Communication Ser-
vice Providers. GN R3281 GG48419/14-
4-2023.

Directives in terms of s 18A of the Act.
GN R3282 G(G48419/14-4-2023.
Determination of value of weapon in
terms of s 9(3). GN R3283 GG48419/14-
4-2023.

Domestic Violence Regulations, 2022. GN
R3289 GG48428/14-4-2023.

Fertilizers, Farm Feeds, Agricultural
Remedies and Stock Remedies Act 36
of 1947

Regulations relating to the tariffs for the
registration of fertilizers, farm feeds,
agricultural remedies, stock remedies,
sterilising plants and pest control opera-
tors, appeals and imports: Amendment.
GN3296 GG48429/14-4-2023.
Regulations relating to the tariffs for the
registration of fertilizers, farm feeds,
agricultural remedies, stock remedies,

Lexis®Deceased Estates

Next-gen Estate
Administraton

has arrived

sterilising plants and pest control opera-
tors, appeals and imports: Amendment.
GenN1752 GG48449/21-4-2023.

Labour Relations Act 66 of 1995
Amended Commission for Conciliation,
Mediation and Arbitration (CCMA) Refer-
ral LRA Forms. GN R3317 GG48445/21-
4-2023.

Rules for the Conduct of Proceedings be-
fore the CCMA. GN R3318 GG48445/21-
4-2023.

Local Government Municipal Property
Rates Act 6 of 2004

Assessment rates. GN3279 GG48416/13-
4-2023.

Local Government Property Rates Act 6
of 2004

Municipal Notice: Assessment of rates:
Ulundi Local Municipality. GN3316
GG48443/20-4-2023.

Medicines and Related Substances Act
101 of 1965

General regulations made in terms of
the Act Amendment, 2023. GN R3343
GG48475/28-4-2023.

National Environmental Management
Act 107 of 1998

Publication of the notice for the com-
mencement of the 2020-2024 Consolidat-
ed Environmental Implementation and
Management Plan. GN3338 GG48462/21-
4-2023.

Occupational Diseases in Mines and
Works Act 78 of 1973

Adjustment of levies paid by controlled
mines and works. GN3341 GG48472/26-
4-2023.

Amendment of amounts to increase ben-
efits. GN3342 GG48472/26-4-2023.
Political Party Funding Act 6 of 2018
Regulations on Political Party Funding,
2018: Represented Political Party Fund.
GenN1739 GG48422/14-4-2023.
Prevention of and Treatment for Sub-
stance Abuse Act 70 of 2008

Rules governing the quorum, procedure
at meetings and generally, the conduct of
functions, and conduct of the business
of the Central Drug Authority. GN3310
GG48434/17-4-2023.

Promotion of National Unity and Recon-
ciliation Act 34 of 1995

Publication of increased amounts in
terms of reg 28(2)(a) of the Regulations
Relating to Assistance to Victims in re-
spect of Basic Education. GN R3290
GG48428/14-4-2023.

Public Finance Management Act 1 of
1999

Rate of interest on government loans.
GenN1768 GG48483/28-4-2023.
Statement of the National Government
Revenue and Expenditure as at 31 March
2023 issued by the Director-General

of the National Treasury. GenN1775
GG48485/28-4-2023.

Statement of the National Revenue,
Expenditure and Borrowings as at 31

Lexis Deceased Estates is an always-on, all-in-one online solution that allows you to complete
the entire estate administration process, from reporting to the Master through to reconciliation.

This includes workflow, document automation, client communication, data capture and the liquidation
and distribution account all in one place.
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March 2023 issued by the Director-Gen-
eral of the National Treasury. GenN1776
GG48485/28-4-2023.

Road Accident Fund Act 56 of 1996
Adjustment of statutory limit in respect
of claims for loss of income and loss of
support. BN430 GG48483/28-4-2023.
Social Service Professions Act 110 of
1978

Allowances payable to members of coun-
cil. GN R3321 GG48445/21-4-2023.
South African Council for the Property
Valuers Profession Act 47 of 2000
Publication of fees and charges: Effec-
tive 1 April 2023 until 31 March 2024.
GenN1755 GG48449/21-4-2023.
Taxation Laws Amendment Act 17 of
2009

Allocations to metropolitan municipali-
ties of general fuel levy revenue. GN3326
GG48449/21-4-2023.

Veterinary and Para-Veterinary Profes-
sions Act 19 of 1982

Regulations relating to veterinary and pa-
ra-veterinary professions: Amendment.
GenN1746 GG48433/17-4-2023.

Legislation for comment

Electoral Commission Amendment Bill,
2023

Notice of a change related to the person
in charge of a Private Member’s Bill and
notice of intention to introduce a Private
Member’s Bill. GenN1744 GG48429/14-4-
2023.

Electricity Regulation Act 4 of 2006
Invitation to comment on the review of
the Municipal Tariff Guideline increase,
benchmarks and proposed timelines for
the 2023/24 Municipal Tariff Approval
Process. GN3277 GG48415/13-4-2023.
Foodstuffs, Cosmetics and Disinfect-
ants Act 54 of 1972

Regulations relating to the labelling
and advertising of foodstuffs. GN
R3287 (GG48428/14-4-2023, GN R3337
GG48460/21-4-2023 and GN R3320
GG48445/21-4-2023.

Health Professions Act 56 of 1974
Regulations relating to the qualifica-
tions for the registration of graduate
clinical technologists: Amendment 2023.
GN3349 GG48483/28-4-2023.
Regulations relating to the registration
by dental therapists and oral hygien-
ists of additional qualifications. GN3350
GG48483/28-4-2023.

Health Professions Act 56 of 1974
Regulations relating to the Constitution
of the Professional Board for Environ-
mental Health Practitioners. GN R3288
GG48428/14-4-2023.

Labour Relations Act 66 of 1995
Cancellation of Registration of a Bargain-
ing Council. GenN1763 GG48467/25-4-
2023.

Local Government: Municipal Struc-
tures Amendment Bill, 2023

Notice of intention to introduce a Pri-
vate Member’s Bill into Parliament and
invitation for comment. GenN1750
GG48442/14-4-2023 and GenN1745
GG48429/14-4-2023.

Marketing of Agricultural Products Act
47 of 1996

Deciduous fruit industry: Application
for the continuation of statutory meas-
ures on pome and stone fruit. GenN1751
GG48449/21-4-2023.

Military Veterans Act of 2011

Proposed Regulations regarding the
Military Veterans Pension Benefit, 2023.
GN3340 GG48469/25-4-2023.

National Environmental Management
Act 107 of 1998

Consultation on the intention to exclude
the development and expansion of solar
photovoltaic facilities from the require-
ment to obtain an environmental au-
thorisation based on the solar exclusion
norm. GN3286 GG48425/14-4-2023.
National Environmental Management
Act 107 of 1998

Consultation on the intention to amend
the regulations laying down the proce-
dure to be followed for the adoption of
spatial tools or environmental manage-
ment instruments. GN3336 GG48457/21-
4-2023.

Consultation on the intention to exclude
identified activities associated with the
development and expansion of battery
storage facilities from the requirement
to obtain an environmental authorisation
based on the battery storage exclusion
norm. GN3308 GG48429/14-4-2023.
National Environmental Management
Act 107 of 1998

Notification regarding opportunity to
participate in the environmental ap-
plication processes for the proposed
Harmony Nooitgedacht Tailings Storage
Facility Project in the Mathjabeng Lo-
cal Municipality, Free State. GenN1742
GG48429/14-4-2023.

Notification regarding opportunity to
participate in the environmental appli-
cation processes for the proposed Har-
mony Valley Storage Facility Project in
the Mathjabeng Local Municipality, Free
State. GenN1743 GG48429/14-4-2023.
National Environmental Management
Act: Air Quality Act 39 of 2004
Proposed amendments to the notice de-
claring temporary asphalt plants as con-
trolled emitters and establishing their
emission standards, as published in
GN201 GG37461/28-3-2014. GN R3319
GG48445/21-4-2023.

National Environmental Management:
Waste Act 59 of 2008

Notice of extension of commenting pe-
riod on the proposed amendments to the
Waste Classification and Management
Regulations, 2013, the National Norms
and Standards for the Assessment of
Waste for Landfill Disposal, 2013, and

the National Norms and Standards for
Disposal of Waste to Landfill, 2013.
GN3335 GG48456/21-4-2023.

National Forests Act 84 of 1998

Release of land for non-forestry purpos-
es in terms of s 50(3) and (4) of the Act.
GN3345 GG48478/28-4-2023.

Invitation to submit written comments
on the proposed list of particular trees
and particular groups of trees (Champi-
on Trees) under s 12(1)(a) and (b) of the
Act. GN3273 GG48409/12-4-2023 and
GN3274 GG48410/12-4-2023.

National Identification and Registration
Bill, 2022

Publication of the National Identification
and Registration Bill: Notice for com-
ment. GN3311 GG48435/18-4-2023.
National Land Transport Act 5 of 2009
Draft Second Amendment to the Na-
tional Land Transport Regulations, 2009.
GenN1772 GG48483/28-4-2023.
National Land Transport Act 5 of 2009
Draft Second Amendment to the Na-
tional Land Transport Regulations, 2009.
GenN1758 GG48459/21-4-2023.
National Small Enterprise Amendment
Act 29 of 2004

Request for comment on the Draft South
African Small and Medium-Sized Enter-
prises and Co-Operatives Funding Policy.
GN3353 GG48483/28-4-2023.

National Water Act 36 of 1998
Invitation to submit written comments
in terms of s 110 of the Act on the pro-
posed Umkhomazi Water Project Phase
1 raw water component and the envi-
ronmental impact assessment relating
thereto. GN3328 (GG48449/21-4-2023
and GN3309 GG48429/14-4-2023.

One Stop Border Post Bill, 2022
Department of Home Affairs invites com-
ment on the draft One Stop Border Post
Bill, 2022. GN3312 GG48435/18-4-2023.
South African Weather Service Act 8 of
2001

Invitation for the nomination of suitable
persons to be appointed as a member of
the Regulating Committee for Meteoro-
logical Services. GN3285 GG48424/14-4-
2023.

Women in Sport Policy

Draft Policy. GenN1756 GG48449/21-4-
2023.

Shanay Sewbalas and Johara Ally
are Editors: National Legislation at

LexisNexis South Africa.
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Abbreviation | Title Publisher Volume/issue
AMT] African Multidisciplinary Tax Journal Juta (2022)
BTCLQ Business Tax and Company Law Quarterly Juta (2023) 14.1
Fundamina Fundamina Juta (2022) 28.2
ILJ Industrial Law Journal Juta (2023) 44
JCLA Journal of Comparative Law in Africa Juta (2022) 9.2
JSAC - IAW] Journal of the South African Chapter of the Juta (2022)
International Association of Women Judges
SA Merc L] South African Mercantile Law Journal Juta (2022) 34.1
(2022) 34.2
SAIPL] Southern African Intellectual Property Law Juta (2022)
Journal
SAJCJ South African Journal of Criminal Justice Juta (2022) 35.1
(2022) 35.2
SALJ South African Law Journal Juta (2023) 140.1
(2023) 140.2
SLR Stellenbosch Law Review Juta (2022) 33.2
(2022) 33.3
TSAR Tydskrif vir die Suid-Afrikaanse Reg Juta (2022) 3
(2022) 4
(2023) 1
(2023) 2
YSAL Yearbook of South African Law Juta (2021) 2
(2022) 3

Administration of

deceased estates

Starosta, A ‘Evaluating whether the laws
governing deceased estates infringe on
the right to have access to adequate
housing’ (2022) 33.2 SLR 110.

Administration of justice

Brickhill, J; Corder, H; Davis, D and
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n the authorisation of

President Vladimir Putin,

the Russian Federation in-

vaded Ukraine on 24 Feb-

ruary 2022. Both Russia

and Ukraine have levelled
accusations of alleged heinous interna-
tional crimes under the Rome Statute
of the International Criminal Court (the
Rome Statute), against each other. This
has attracted the attention of the Inter-
national Criminal Court (ICC).

The ICC has issued a warrant of arrest
for Putin (see ICC ‘Situation in Ukraine:
ICC judges issue arrest warrants against
Vladimir Vladimirovich Putin and Maria
Alekseyevna Lvova-Belova’ (www.icc-
cpi.int/news, accessed 2-5-2023)). This
decision has engendered considerable
interest globally. There is ongoing una-
bating debate on the possible arrest of
President Putin if and when he arrives
in South Africa (SA) to attend the BRICS
Summit from 22 — 24 August 2023.

In an overarching approach, this legal
discourse considers implications of the
legal framework regarding the arrest and
surrender of a head of state, under both
the ICC cooperation regime, and under
the jurisdiction of SA. Against this back-
drop, the discourse determines whether
the ICC warrant of arrest against Presi-
dent Putin would be enforceable when he
is present in the territory of SA.

ICC warrant of arrest

against President Putin

On 22 February 2023, the Prosecutor
made necessary applications to the Pre-
Trial Chamber II of the ICC, which cul-
minated in the issuance of warrants of
arrest, on 17 March 2023, for President
Putin. The court determined that there
are reasonable grounds to believe that
President Putin bears individual crimi-
nal ‘responsibility for the war crime of
unlawful deportation of population (chil-
dren) and that of unlawful transfer of
population (children) from occupied ar-
eas of Ukraine to the Russian Federation,
in prejudice of Ukraine children’ (see ICC
‘Ukraine: Situation in Ukraine’ (www.icc-
cpi.int/situations, accessed 2-5-2023)
and articles 8(2)(a)(vii) and 8(2)(b)(viii) of
the Rome Statute).

Dr Milton

Owuor
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Can South Africa
arrest President Putin

President Putin’s alleged individual
criminal responsibility arises from two
grounds, namely —

‘4) for having committed the acts
directly, jointly with others and/or
through others (article 25(3)(a) of the
Rome Statute); and

(ii) for his failure to exercise control
properly over civilian and military sub-
ordinates who committed the acts, or
allowed for their commission, and who
were under his effective authority and
control, pursuant to superior responsi-
bility (article 28(b) of the Rome Statute)’
(ICC (op cit)).

Accordingly, a warrant of arrest was
issued for President Putin. The crimes
were allegedly committed in the occu-
pied territory of Ukraine at least from 24
February 2022. President Putin and the
Russian government have vehemently
denied these allegations.

The ICC does not have its own police
force to enforce its warrants of arrest, so
it relies entirely on the national authori-
ties of state parties, like SA, to effect an
arrest. President Putin has been invited
to visit SA for BRICS Summit on 22 - 24
August 2023. Can SA execute the ICC
warrant of arrest against President Putin
on his presence in its territory?

South Africa a state party

to the Rome Statute

South Africa ratified the Rome Statute
on 27 November 2000. It thereby became
a state party to the Rome Statute. It is
a member of the ICC. However, in 2016
South Africa deposited, with the UN Sec-
retary General, its Instrument of With-
drawal from the Rome Statute pursuant
to article 127(1) of the Rome Statute.
Withdrawal only becomes effective one
year from the date of deposit. Arguably,
the withdrawal was inspired by its fail-
ure in 2015 to enforce the ICC warrant
of arrest against former Sudanese Presi-
dent Omar al-Bashir.

Domestically, SA introduced the Inter-
national Crimes Bill B37 of 2017 in 2017,
which sought to withdraw South Africa
from the Rome Statute, and thereby re-
peal its ICC membership. However, the
attempted withdrawal from ICC by the
South African government was aborted,

pursuant to ICC
warrant of arrest?

as it was successfully challenged before
the Gauteng High Court in Democratic
Alliance v Minister of International Rela-
tions and Cooperation and Others 2017
(3) SA 212 (GP). On 22 February 2017,
the High Court ruled that the attempted
withdrawal from the ICC was unconsti-
tutional because the mandatory require-
ment of prior approval of Parliament was
not complied with. Consequently, the
South African government withdrew the
International Crimes Bill, and it revoked
the Instrument of Withdrawal from the
Rome Statute.

The resultant legal effect is that SA
remains a member of the ICC, and there-
fore, as a state party of the Rome Statute
it continues to be under certain obliga-
tions. South Africa is under certain obli-
gations in respect of the ICC cooperation
regime. There is a general obligation to
cooperate fully with the court (article 86
of the Rome Statute). This entails a re-
quirement for SA to enforce, within its
own territory, a warrant of arrest issued
by the court (article 89(1) of the Rome
Statute). The Rome Statute further re-
quires that SA, as a state party, must
ensure that ‘procedures available under
their national law for all of the forms
of cooperation’ are implemented to en-
hance the cooperation regime under the
Statute (article 88 of the Rome Statute).

In order to give effect to the provisions
of the Rome Statute within the municipal
jurisdiction of SA, the Implementation
of the Rome Statute of the International
Criminal Court Act 27 of 2002 (the ICC
Act) was promulgated. This Act was de-
signed to establish comprehensive ICC
cooperation regime in SA.

The interesting question, is whether
this Act empowers the South African
courts to exercise criminal jurisdiction
over the President of Russia? Does the
question of the immunity of heads of
state become relevant? Can the univer-
sality principle independently provide a
basis for this jurisdiction?

Arguably, the ICC Act seems to con-
template the universal jurisdiction prin-
ciple, when it provides, inter alia, that
any person who commits an ICC crime
outside the territory of the Republic, is
deemed to have committed that crime in
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the Republic if that person is present in
the territory of the Republic (s 4(3)(c) of
the ICC Act). To this extent, it could be
argued that President Putin would not be
availed the possible cushion from arrest.

Ukraine and the ICC

It is critical to note that Ukraine is not a
state party to the Rome Statute, but it ac-
cepted the jurisdiction of the court ‘over
alleged crimes under the Rome Statute
occurring on its territory, pursuant to
article 12(3) of the [Rome] Statute’ (ICC
(op cit)). By virtue of its first declaration
under article 12(3) of the Rome Statute,
‘Ukraine accepted the ICC jurisdiction
with respect to alleged crimes commit-
ted on Ukraine territory from 21 No-
vember 2013 to 22 February 2014’ (ICC
(op cit)). In the subsequent declaration,
Ukraine extended the period in the first
declaration beyond 20 February 2014
without a definite end, in order to take
into account ongoing alleged interna-
tional crimes committed throughout the
territory of Ukraine. Arguably, these dec-
larations empower the ICC to exercise its
jurisdiction over Rome Statute crimes
committed on the territory of Ukraine by
any person, including President Putin.

The Russian Federation as
a non-state party to the
Rome Statute

Russia signed the Rome Statute in 2000
and voted for the establishment of the
ICC. However, it did not ratify the treaty
establishing the ICC. Russia, therefore,
never became a member of the ICC, and
has remained outside the jurisdiction of
the court. Indeed, in 2016, Russia pro-
ceeded to withdraw its signature from
the ICC founding statute. It is not a state
party to the Rome Statute. It follows,
therefore, that Russia has no obligations
under the Rome Statute.

There has been widespread discourse
on the enforceability of the ICC warrant
of arrest issued against President Putin,
who is a national of Russia, a non-state
party to the Rome Statute. Does the ICC
have jurisdiction over Rome Statute
crimes allegedly committed by a Presi-
dent of Russia?

Immunity of head of state

On the question of head of state immu-
nity, s 4(2) of the ICC Act provides that
being a head of state or government is
neither —

‘(i) a defence to a crime, nor

(ii) a ground for any possible reduction
of sentence once a person has been con-
victed of a crime’ (see also s 232 of the
Constitution). This provision appears to
strip off President Putin’s immunity as
head of state of Russia, in the context
of the jurisdiction of SA. However, this

OPINION - INTERNATIONAL LAW

could be contested on some grounds,
namely, President Putin could argue that
he does not recognise the flawed process
of the issuance of the ICC warrant of ar-
rest and could even initiate an action or
an appeal before the ICC itself to contest
the order. Some would argue that pend-
ing such action, if any, it is debatable
that President Putin would be arrested
in SA.

I submit that s 4(3)(a) of the ICC Act
is SA’s reflection of article 27(2) of the
Rome Statute, on the removal of the
immunity of a head of state before the
jurisdiction of the ICC. The said article
provides that the statute ‘shall apply
equally to all persons without any dis-
tinction based on official capacity’ (ar-
ticle 27(1)). It provides further that ‘in
particular, official capacity as a head of
state or government ... shall in no case
exempt a person from criminal respon-
sibility under this Statute’ (article 27(1)).
On this account, it would be argued that
President Putin might not be entitled to
invoke immunity of heads of state to
forestall an arrest in SA.

It would appear that lessons can be
drawn from the case of former Sudanese
President Omar al-Bashir in SA, on the
question of immunity of heads of state,
and the experiences on how the govern-
ment of South Africa and the ICC dealt
with the related questions at the time
(see ICC-02/05-01/09-302 ‘Decision un-
der article 87(7) of the Rome Statute on
the non-compliance by South Africa with
the request by the court for the arrest
and surrender of Omar Al-Bashir’ (www.
icc-cpiint/court-record, accessed 3-5-
2023)).

Arguably, the official status of an in-
dividual as a head of state does not pro-
vide immunity against prosecution by
the ICC and even by SA. However, pow-
erful political considerations cannot be
entirely divorced from this question.

On 25 April 2023, it was reported that
President Cyril Ramaphosa announced
that: ‘The governing party, the African
National Congress, has taken [the] de-
cision that it is prudent that South Af-
rica should pull out of the ICC, largely
because of the manner in which the ICC
has been seen to be dealing with (these)
[types] of problems’ (Carien du Plessis
‘South Africa to try to withdraw from
ICC again - Ramaphosa’ (www.reuters.
com, accessed 3-5-2023)). This state-
ment was, however, immediately retract-
ed by the Presidency, clarifying that in-
deed, on the contrary, the ANC National
Executive body had resolved that SA
would remain in the ICC, and advocate
for equal treatment by the ICC (Siyabon-
ga Mkhwanazi ‘ANC, Ramaphosa back-
track on ICC withdrawal’ (www.iol.co.za,
accessed 3-5-2023)). This leaves the ANC
with options, which may include spear-
heading the amendment of the relevant

provisions of the ICC Act to remove the
immunity clause. It could also attempt
the removal of the clause requiring one
year waiting period for withdrawal from
the ICC. Given the majority that the ANC
commands in Parliament, it is not in
doubt that such amendments may be re-
alised. The question now is whether that
process would be realised before August
2023 when President Putin is expected to
be visiting SA.

Conclusion

The long-standing cordial relations be-
tween the ANC and Russia cannot be
gainsaid, and it is extremely unlikely
that the executive would easily facili-
tate the arrest of President Putin. How-
ever, the legal position deriving from the
Rome Statute, the applicable legislation
in SA, and the jurisprudence of both the
ICC and the South African courts, appear
to be more inclined to fortify the posi-
tion that immunity of heads of state is
not available. Such a conclusion, how-
ever, cannot be absolutely guaranteed,
because it is not prudent to predict the
outcome of any court challenge that may
be mounted by President Putin or any
action that the government of SA may
take to oust the immunity provision in
the ICC Act.

It may be suggested that the ICC itself
has demonstrated impartiality or fear in
speedily dealing with investigations in-
volving US and Israel, and thus has no
moral authority to expect reciprocity in
the enforcement of the Putin warrant.
The SA executive is endowed with im-
mense authority that could be invoked
to ensure President Putin is protected
when he attends the summit in SA.

Immunity of heads of state remain a
very contentious issue in the realm of
the international criminal law.

Dr Milton Owuor LLB LLM LLD (In-
ternational Criminal Law) (UP) is
a Senior Lecturer in international
criminal law, international law, in-
ternational human rights law, and
constitutional law at STADIO School
of Law. He is also Chair of the Ex-
pert Professorial Discourse Panel of
the Centre for International Crimi-
nal Justice Africa (ICR Justice Cen-

tre). a
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service will be free of charge and be based on a first-come,
We are based in Bryanston, Johannesburg onIy first-served basis for a |period of two months, or until you have
2,7 km from the LCC with over ten years’ been appointed to start your articles.

experience in LCC related matters. ) )
What does De Rebus need from you? For those seeking or ceding

Kim Reid: (011) 463 1214 « Cell: 066 210 9364 their articles, we need an advert of a maximum of 30 words and a
« E-mail: kim@pagelinc.co.za copy of your CV.
Avril Pagel: Cell: 082 606 0441

. . . Adverti t d CVv be e-mailed to:
* E-mail: Avril@pagelinc.co.za vertisements an S may be e-matlec to

Classifieds@derebus.org.za
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CHANGES TO THE LPIIF POLICIES
FROM 1 JULY 2023

head of the start of the

new insurance year on

1 July 2023 (remem-

ber that the insurance
policy year runs from 1 July to
30 June), the Legal Practitioners
Indemnity Insurance Fund NPC
(LPIIF) gives notice to the legal
profession that the changes set
out below will be made to its pol-
icies in the new year.

The Professional Indemnity in-
surance policy

The following amendments will
be made to the professional in-
demnity insurance policy:

1. An amendment of the
Preamble by omitting
sub-paragraphs (a) and (b)
to avoid confusion with
regards to the nature and
extent of the professional
indemnity cover provided.

2 An amendment of Defini-
tion V relating to bridging
finance by adding “or any
party to litigation for pur-
poses related to that litiga-
tion”.

3 The definition of “dishon-

Joseph Kunene,
Claims Executive LPIIF,
Centurion
Email: sithembi.kunene@lpiif.co.za
Telephone: (012) 622 3917

”

est” in clause XI will be
amended to state that the
word will bear its ordinary
meaning.

4 The definition of “Claim”

(clause VI) will be amend-
ed to include an “oral” de-
mand made to an insured
by a client or third party.

5 Currently, the words “com-

pensation” and “damages”
are used interchangeably
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in the policy. The word “damag-
es” will now be used throughout
the policy. There will be a new
definition of the word “Compen-
sation” to cater for situations
and areas in the policy where
the word is used.

Clause 22 will be reworded to
read as follows:

“The Insured must:

a)

notify the Insurer in writing as
soon as practicable of any circum-
stance, act, error or omission that
may give rise to a Claim; and

notify the Insurer in writing as soon
as practicable of any Claim, but by
no later than one (1) week after re-
ceipt thereof, in such notification
enclosing a copy of the written com-
munication or legal document or, in
the event of an oral Claim, convey-
ing the detail of the oral demand.

In the event of non-compliance,
the Insurer reserves the right to
deduct from the indemnification
amount or amounts to which the
Insured would otherwise have
been entitled, such amount or
amounts as represent the Insur-
er’s assessment of the damage suf-
fered by the Insurer as a result of
the non-compliance, which amount
or amounts might be comprised
of increased costs (whether in the
form of Approved Costs or De-
fence Costs or both), interest that
would not otherwise have been
payable, or increased liability, or
any combination thereof.”

A slight amendment to the defi-
nition of “Cybercrime” in clause
X to include reference to the Cy-
bercrime Act 19 of 2020.
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10

11

12

13

14

15

16

By adding a new Definition XX
which seeks to define the insur-
er’s costs.

By removing in Definition XXII
(Legal Services) the part that re-
fers to work done or advice giv-
en on foreign law and made it
an exclusion on its own.

By changing Definition XXVIII
relating to Senior Practitioner in
the dispute resolution clause 40
from being an attorney or trust
account advocate to a tradition-
al advocate in order to enhance
objectivity and impartiality in
the process of dispute resolu-
tion;

By removing, in Clause XXIX
(Trading Debt), reference to
“damages” in sub-clause (b),
and adding “incurred by the in-
sured”.

By adding in Clause 1 the words
“...and subject to the provisions
and exclusions thereof” to
make the clause read better.

By removing 6(e) in Clause
which relates to the liquidators
and trustees in insolvent es-
tates.

By combining old Clauses 13
and 15 together into the new
13.1 and 13.2 respectively.

By adding reference to Section
56(6)(a) of the Legal Practice Act
to Clause 16(f), and also adding
at the end of the clause “...pro-
vided that the insured’s doing
so constituted the provision of
legal services” to improve the
clause.

By amending Clause 16(g) relat-

17

18

19

continued...

ing to punitive costs by adding
at the end of the clause “...or
where a costs order against the
insured is unrelated to the in-
sured’s being held liable for the

payment of Compensation”.

By slightly amending Clause
16(@) relating to the Investment
exclusion by omitting “...in re-
spect of a conveyancing trans-
action” to avoid creating an
incorrect impression that the
exclusion applies only to con-
veyancing transactions.

By adding a new Clause 16(m)
dealing with Liquidators and
trustees in line with the amend-
ment of Clause 6(e).

By slightly amending the new
Clause 16(n) (which was Clause
16(m) in the previous year Mas-
ter policy) to read as follows:

“arising out of or in connection with
the receipt or payment of funds,
whether into or from the Legal Prac-
tice’s trust account or otherwise,
where:

(i)

(ii)

20

that receipt or payment of funds
is unrelated to the successful com-
pletion of a direct instruction to
the Insured to provide specific Le-
gal Services other than the receipt
or payment itself; or

the insured acts merely as a con-
duit for the transfer of funds from
the Legal Practice’s trust or other
account to the payee, and provides
no Legal Services beyond acting as
such conduit”.

By slightly amending new
Clause 16(u), which was Clause
16(t) in the previous year), by
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excluding or omitting reference
to the rules.

21 By adding a new exclusion Clause
16(v) relating to work done out-
side of RSA, which is effectively a
formalisation of what was already
excluded in old definition XX in re-
lation to the definition of legal ser-
vices.

22 A slightly amendment to Clause 19
dealing with “dishonesty” by chang-
ing the writing style from “..takes
all...” to “...has taken all...”.

23 Clause 30 has changed positions
to make the policy read better, and
a new heading has been added be-
fore Clause 30 reading “The con-
sequence of the insured breaching
any terms of the policy”.

24 In Clause 31 - Insurer’s rights and
duties, by omitting the sentence
referring to the “exercise of the
insurer’s discretion in terms of (a)
will not be unreasonable”.

25 In Clause 32 - Agreement not to
settle without insured’s prior con-
sultation, by adding “...or Insurer’s
Costs” in subparagraph (a).

26 By amending Clause 34 to add ref-
erence to “Approved Costs” and
“Insurer’s Costs” to the clause.

27 By amending Clause 40 relating to
the dispute resolution mechanism
by including a new reference to a
dispute arising from “the amount
of indemnity”, and also added a
new reference to the interruption
of prescription during the period
of having submitted written sub-
mission at the end of the clause.

The limits of indemnity (amount of
cover) and excesses will remain un-

Zodwa Mbatha,
Executor Bonds Executive
LPIIF, Centurion
Email: zodwa.mbatha@lpiif.co.za
Telephone: (010) 501 0728

changed. For information purposes,
the limits of indemnity and excesses,
respectively, are set out and below.

The annual aggregate limits of indem-
nity per firm:

Clause 20 reads as follows:

“20. Where the Dishonest conduct
includes:

a) the witnessing (or purported wit-
nessing) of the signing or execu-
tion of a document without seeing
the actual signing or execution; or

b) the making of a representation (in-
cluding, but not limited to, a rep-
resentation by way of a certificate,
acknowledgement or other docu-
ment) which was known at the time
it was made to be false.

The Excess payable by the Innocent
Insured will be increased by an addi-
tional 20%.”

The new policies will become effective
from 1 July 2023 and uploaded onto
the website www.lpiif.co.za.

The Executor Bond policy

One change will be made to the exec-
utor bond policy. The words “a legal
practitioner” in clauses 1.1, 3.3.5 ,
3.11.2, 3.11.3, and 4.2 will be deleted
and replaced with “an attorney”. This
amendment is made to further clarify
that bonds of security are only grant-
ed to practising attorneys seeking ap-
pointment as executors of deceased
estates. Section 77(3) of the Legal
Practice Act 28 of 2014(the Act) pro-
vides that the Board of the Legal Prac-
titioners’ Fidelity Fund (Fidelity Fund)
“may enter into deeds of suretyship to
the satisfaction of the Master of the
High Court having jurisdiction in or-
der to provide security on behalf of an
attorney in respect of work done by an

attorney as-

(a) executor in the estate of a deceased
person” (emphasis added).

The change will thus further ensure
that the wording of the executor bond
policy is aligned with section 77 (3) of
the Act. Since the introduction of this
service in 1998, the LPIIF has always
only granted bonds of security to prac-
tising attorneys who meet the require-
ments prescribed by the company.

The maximum value of bonds issued
(R5 million per estate) and total expo-
sure for a firm at any time (R20 mil-
lion) will remain unchanged.

For your ease of reference, the execu-
tor bond policy, application form and
resolution are attached as annexures
to this document.
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Legal Practitioners
Indemnity Insurance
Fund NPC

Est. 1993 by the Legal Practitioners Fidelity Func

PREAMBLE

The Legal Practitioners’ Fidelity Fund, as permitted
by the Act, has contracted with the Insurer to provide
professional indemnity insurance to the Insured against
liability which may arise out of the Insured’s professional
conduct as Practitioner.

DEFINITIONS:

I
II

I

vil

VIII

Act: The Legal Practice Act 28 of 2014.
Annual Amount of Cover: The total available amount
of cover for the Insurance Year for the aggregate of
payments made for all Claims, Approved Costs and
Claimants’ Costs in respect of any Legal Practice as
set out in Schedule A.
Approved Costs: Legal and other costs incurred by
the Insured with the Insurer’s prior written consent
(which will be in the Insurer’s sole discretion) in
attempting to prevent a Claim or limit the amount
of a potential Claim.
Legal Practitioners’ Fidelity Fund: As referred to in
Section 53 of the Act.
Bridging Finance: The provision of short-term finance
to a party to a Conveyancing Transaction before it
has been registered in the Deeds Registry, or to a party
to litigation for purposes related to that litigation.
Claim: A written or oral demand for payment of
Compensation from the Insured, which arises out
of the Insured’s provision of Legal Services. For the
purposes of this policy, a demand is any written or
oral communication or any legal document that
either makes a demand for, or intimates or implies an
intention to demand, payment of Compensation from
an Insured.

Claimant’s Costs: The legal costs the Insured is

obliged to pay to a claimant by order of a court,

arbitrator, or by an agreement approved by the

Insurer.

Compensation: Loss for which the Insured is liable

arising out of the Insured’s provision of Legal Services.

Compensation includes a liability for capital, interest

and Claimant’s Costs.

Conveyancing Transaction: A transaction which:

a) involves the transfer of legal title to, or the reg-
istration of a real right in immovable property
from, one or more legal entities or natural per-
sons to another; and/or

b) involves the registration or cancellation of any
mortgage bond or real right over immovable
property; and/or

c) is required to be registered in any Deeds Registry
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XII
X1

XIV

Xvil

XVIII

LPIIF MASTER POLICY

in the Republic of South Africa, in terms of any

relevant legislation.
Cybercrime: Any offence that is facilitated by or
involves the use, interception or interference with
electronic communications, information systems,
computer data storage mediums or computer
systems, including but not limited to interception
of or interference with data as described in the
Cybercrimes Act 19 of 2020 or any successor
thereto.
Defence Costs: The reasonable costs incurred by the
Insured, with the Insurer’s prior written consent, in
investigating and/or defending a Claim against the
Insured in question.
Dishonest: Shall bear its ordinary meaning.
Employee: A person who is or was employed or
engaged by the Legal Practice to assist in providing
Legal Services. (This includes in-house legal
consultants, associates, professional assistants,
candidate legal practitioners, paralegals and clerical
staff but does notinclude an independent contractor
who is not a Practitioner).

Excess: The first amount (or deductible) payable

by the Insured in respect of each and every Claim

(including Claimant’s Costs) as set out in schedule

B.

Fidelity Fund Certificate: A certificate provided for

in terms of section 84 of the Act, read with Rules

3,47, 48 and 49 of the South African Legal Practice

Council Rules made under the authority of section

95(1) of the Act.

Innocent Principal: Each current or former Principal

who:

a) may be liable for the debts and liabilities of the
Legal Practice; and

b) did not personally commit or participate in com-
mitting the Dishonest, fraudulent or other crim-
inal act, and had no knowledge or awareness of
such act.

Insured: The persons or entities referred to in
clauses 5 and 6 of this policy.

Insurer: The Legal Practitioners Indemnity Insurance
Fund NPC, Reg. No. 93/03588/08.

Insurance Year: The period covered by the policy,
which runs from 1 July of the first year to 30 June
of the following year.

Insurer’s Costs: Costs incurred by the Insurer in
exercising its rights in accordance with clause 31 in
dealing with or contesting a Claim or in attempting to
prevent or limit the amount of a potential Claim.



XXTI

XXI11I

XXVII Road Accident

Legal Practice: The person or entity listed in clause
5 of this policy.

Legal Services: Subject to the provisions and
exclusions of this policy, work done or advice given
in the ordinary course of carrying on the business of
a Legal Practice in the Republic of South Africa in
accordance with the provisions of section 33 of the
Act.

Practitioner: Any attorney, advocate referred to in
section 34(2)(b) of the Act, notary or conveyancer as
defined in the Act who is the Insured.

Prescription Alert: The computerised back-up diary
system that the Insurer makes available to the legal
profession.

Principal: An advocate referred in section 34(2)(b)
of the Act, sole Practitioner, partner or director of
a Legal Practice, or any person who is publicly held
out to be a partner or director of a Legal Practice.
Risk Management Questionnaire: A self-assessment
questionnaire which can be downloaded from or
completed on the Insurer’s website (www.lpiif.
co.za) and which must be completed annually by
the advocate referred to in section 34(2)(b) of the
Act, sole practitioner, senior partner, director or
designated risk manager of the Insured as referred
to in clause 5. The annual completion of the Risk
Management Questionnaire is prescribed by this
policy (see clause 23) and the South African Legal
Practice Council Rules made under the Act.

Fund claim: A claim for
compensation for losses in respect of bodily injury
or death caused by, arising from or in any way
connected with the driving of a motor vehicle (as
defined in the Road Accident Fund Act 56 of 1996
or any predecessor or successor of that Act) in the
Republic of South Africa.

XXVIII Senior Practitioner: A senior counsel practising as

an advocate in accordance with section 34(2)(a)i) of

the Act, with experience in professional indemnity

insurance law.

Trading Debt: A debt incurred as a result of the

undertaking of the Insured’s business or trade (trading

debts are not compensatory in nature, and this policy
deals only with claims for Compensation). This
exclusion includes (but is not limited to) the following:

a) arefund of any fee or disbursement charged by the
Insured to a client;

b) Compensation or other forms of damages which
are calculated by reference to any fee or disburse-
ment charged by the Insured to a client or incurred
by the Insured;

¢) payment of costs relating to a dispute about fees or
disbursements charged by the Insured to a client;
and/or

d) any labour dispute or act of an administrative na-
ture in the Insured’s practice.

WHAT COVER IS PROVIDED BY THIS POLICY?

1.

On the basis set out in this policy and subject to

RISKALERT

the provisions and exclusions thereof, the Insurer

agrees to indemnify the Insured against profession-

al legal liability to pay compensation to any third

party:

a) that arises out of the provision of Legal Services
by the Insured; and

b) where the Claim is first made against the In-
sured during the current Insurance Year.

The Insurer agrees to indemnify the Insured for

Claimants’ Costs and Defence Costs on the basis

set out in this policy.

The Insurer agrees to indemnify the Insured for

Approved Costs in connection with any Claim re-

ferred to in clause 1.

As set out in clause 38, the Insurer will not indemni-

fy the Insured in the current Insurance Year, if the

circumstance giving rise to the Claim has previously

been notified to the Insurer by the Insured in an

earlier Insurance Year.

WHO IS INSURED?

5.

Provided that each Principal had a Fidelity Fund

Certificate at the time of the circumstance, act, er-

ror or omission giving rise to the Claim, the Insurer

insures all Legal Practices providing Legal Services
in the form of either:

a) a sole Practitioner;

b) a partnership of Practitioners;

¢) an incorporated Legal Practice as referred to in
section 34(7) of the Act; or

d) an advocate referred to in section 34 (2)(b) of
the Act. For purposes of this policy, an advocate
referred to in section 34(2)(b) of the Act will be
regarded as a sole practitioner.

The following are included in the cover provided to

the Legal Practice, subject to the Annual Amount

of Cover applicable to the Legal Practice:

a) a Principal of a Legal Practice providing Legal
Services, provided that the Principal had a Fi-
delity Fund Certificate at the time of the cir-
cumstance, act, error or omission giving rise to
the Claim;

b) a previous Principal of a Legal Practice provid-
ing Legal Services, provided that that Principal
had a Fidelity Fund Certificate at the time of the
circumstance, act, error or omission giving rise
to the Claim;

¢) an Employee of a Legal Practice providing Legal
Services at the time of the circumstance, act, er-
ror or omission giving rise to the Claim;

d) the estates of the people referred to in clauses
6(a), 6(b) and 6(c).

AMOUNT OF COVER

7.

The Annual Amount of Cover, as set out in Sched-
ule A, is calculated by reference to the number of
Principals that made up the Legal Practice on the
date of the circumstance, act, error or omission giv-
ing rise to the Claim.
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10.

11.

12.

13.

14.

A change during the course of an insurance year
in the composition of a Legal Practice which
is a partnership will not constitute a new Legal
Practice for purposes of this policy and would
not entitle that Legal Practice to more than one
limit of indemnity in respect of that Insurance
Year.
Schedule A sets out the maximum Annual Amount of
Cover that the Insurer provides per Legal Practice.
This amount includes payment of Compensation, Ap-
proved Costs and Claimants’ Costs.
Cover for Approved Costs is limited to 25% of the
Annual Amount of Cover or such other amount
that the Insurer may allow in its sole discretion.
Insured’s excess payment
The Insured must pay the Excess in respect of each
Claim, directly to the claimant or the claimant’s
legal representatives, immediately it becomes due
and payable. Where two or more Claims are made
simultaneously, each Claim will attract its own Ex-
cess and, to the extent that one or more Claims arise
from the same circumstance, act, error or omission,
the Insured must pay the Excess in respect of each
such Claim;

The Excess is calculated by reference to the number

of Principals that made up the Legal Practice on the

date of the circumstance, act, error or omission giving
rise to the Claim, and the type of matter giving rise

to the Claim, as set out in Schedule B.

The Excess set out in column A of Schedule B ap-

plies:

a) in the case of a Claim arising out of the prescrip-
tion of a Road Accident Fund claim. This Excess
increases by an additional 20% if Prescription
Alert has not been used and complied with by
the Insured, by timeous lodgement and service
of summons in accordance with the reminders
sent by Prescription Alert;

b) in the case of a Claim arising from a Conveyanc-
ing Transaction.

13.1 In the case of a Claim where clause 20 ap-
plies, the excess increases by an additional 20%.

13.2 The Excess set out in column B of Schedule
B applies to all other types of Claims.

No Excess applies to Approved Costs or Defence

Costs.

THE MAXIMUM ANNUAL AMOUNT OF COVER

15.

Schedule A sets out the maximum Annual Amount of
Cover that the Insurer provides per Legal Practice.
This amount includes payment of Compensation, Ap-
proved Costs and Claimants’ Costs.

WHAT IS EXCLUDED FROM COVER?

16.

This policy does not cover any liability for Compen-

sation:

a) arising out of or in connection with the Insured’s
Trading Debts or those of any Legal Practice or
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b)

)

e)

®

business managed by or carried on by the In-

sured,;

arising from or in connection with misappropri-

ation or unauthorised borrowing by the Insured

or Employee or agent of the Insured or of the In-
sured’s predecessors in practice, of any money
or other property belonging to a client or third
party and/or as referred to in section 55 of the

Act;

which is insured or could more appropriately have

been insured under any other valid and collectible

insurance policy available to the Insured, cover-
ing a loss arising out of the normal course and
conduct of the business, or where the risk has
been guaranteed by a person or entity, either in
general or in respect of a particular transaction,
to the extent to which it is covered by the guar-
antee. This includes but is not limited to Mis-
appropriation of Trust Funds, Personal Injury,

Commercial and Cybercrime insurance policies;

arising from or in terms of any judgment or or-

der(s) obtained in the first instance other than
in a court of competent jurisdiction within the

Republic of South Africa;

arising from or in connection with the provision

of Investment Advice or the administration of

any funds or taking of any deposits as contem-
plated in:

(i) the Banks Act 94 of 1990;

(ii) the Financial Advisory and Intermediary Ser-
vices Act 37 of 2002;

(iii) the Agricultural Credit Act 28 of 1996;

(iv) any law administered by the Financial Sector
Conduct Authority and/or the South African
Reserve Bank and any regulations issued
thereunder; or

(v) the Medical Schemes Act 131 of 1998 as
amended or replaced.

For purposes of this clause, Investment Ad-
vice means any recommendation, guidance
or proposal of a financial nature furnished
to any client or group of clients:
(a) in respect of the purchase of any finan-
cial product; or
(b) in respect of the investment in any finan-
cial product; or
(c) to engage any financial service provider;
arising where the Insured is instructed to invest
money on behalf of any person, except for an in-
struction to invest the funds in an interest-bear-

ing account in terms of sections 56(6)(a) or 86(4)

of the Act, provided such investment is done

pending the conclusion or implementation of a

particular matter or transaction which is already

in existence or about to come into existence at
the time the investment is made.

This exclusion does not apply (subject to the

other provisions of this policy) to funds which

the Insured is authorised to invest in his or her



capacity as executor, trustee, curator or in any
similar representative capacity, provided that
the Insured’s doing so constituted the provision
of Legal Services;

(g) arising from or in connection with any fine or

penalty, or punitive or exemplary damages
awarded against the Insured, or from an order
against the Insured to pay costs de bonis propri-
is, or where a costs order against the Insured is
unrelated to the Insured’s being held liable for
the payment of Compensation;

(h) arising out of or in connection with any work done

@

V)

)

O

on behalf of an entity defined in the Housing Act

107 of 1997 or its representative, with respect to

the National Housing Programme provided for

in the Housing Act;

directly or indirectly arising from, or in connec-

tion with, or as a consequence of, the provision of

Bridging Finance. This exclusion does not apply

where the Bridging Finance has been provided in

connection with a Conveyancing Transaction for
the payment of:

(i) transfer duty and costs or either thereof;

(i) municipal or other rates and taxes relating
to the immovable property which is to be
transferred; or

(iii) levies payable to a body corporate or
homeowners’ association relating to the
immovable property which is to be transferred;

arising out of or in connection with the Insured
having given an unqualified undertaking legally
binding his or her practice, in matters where the
fulfilment of that undertaking is dependent on the
act or omission of a third party;

arising out of or in connection with a breach of

contract unless such breach is a breach of pro-

fessional duty by the Insured,

arising out of or in connection with the Insured

acting or having acted as a business rescue prac-

titioner as defined in section 128(1)(d) of the

Companies Act 71 of 2008;

(m) arising out of or in connection with the Insured

(n)

acting as a provisional liquidator or liquidator or

a trustee of an insolvent estate, or as a curator

bonis;

arising out of or in connection with the receipt

or payment of funds, whether into or from the

Legal Practice’s trust account or otherwise,

where:

(i) that receipt or payment of funds is unrelated
to the successful completion of a direct
instruction to the Insured to provide specific
Legal Services other than the receipt or
payment itself; or

(ii) the insured acts merely as a conduit for the
transfer of funds from the Legal Practice’s
trust or other account to the payee, and pro-
vides no Legal Services beyond acting as such
conduit;
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(o) arising out of a defamation Claim that is brought

against the Insured,;

(p) arising out of Cybercrime. Losses arising out of

Cybercrime include, payments made into an in-
correct and/or fraudulent bank account where
either the Insured or any other party has been
induced to make the payment into the incorrect
bank account and has failed to verify the authen-
ticity of such bank account.

For purposes of this clause, “verify” means that the

Insured must have a face- to-face meeting with
the client and/or other intended recipient of the
funds. The client (or other intended recipient of
the funds, as the case may be) must provide the
Insured with an original signed and duly com-
missioned affidavit confirming the instruction
to change their banking details and attaching an
original stamped document from the bank con-
firming ownership of the account;

(qp arising out of a Claim against the Insured by an

()

(s)

entity in which the Insured and/or related or in-

terrelated persons* has/have a material interest

and/or hold/s a position of influence or control**.

* as defined in section 2(1) of the Companies Act

71 of 2008

** as defined in section 2(2) of the Companies

Act 71 of 2008

For the purposes of this paragraph, “material

interest” means an interest of at least ten (10)

percent in the entity;

arising out of or in connection with a Claim re-

sulting from:

(i) War, invasion, act of foreign enemy, hostili-
ties or warlike operations (whether war is de-
clared or not) civil war, mutiny, insurrection,
rebellion, revolution, military or usurped
power;

(ii) Any action taken in controlling, preventing,
suppressing or in any way relating to the ex-
cluded situations in (i) above including, but
not limited to, confiscation, nationalisation,
damage to or destruction of property by or
under the control of any Government or Pub-
lic or Local Authority;

(iii) Any act of terrorism regardless of any oth-
er cause contributing concurrently or in any
other sequence to the loss.

For the purpose of this exclusion, terrorism in-
cludes an act of violence or any act dangerous
to human life, tangible or intangible property or
infrastructure with the intention or effect to in-
fluence any Government or to put the public or
any section of the public in fear;

arising out of or in connection with any Claim

resulting from:

(i) ionising radiations or contamination by ra-
dio-activity from any nuclear fuel or from
any nuclear waste from the combustion or
use of nuclear fuel,
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(ii) nuclear material, nuclear fission or fusion,
nuclear radiation;

(iii) nuclear explosives or any nuclear weapon;
(iv) nuclear waste in whatever form;
regardless of any other cause or event contributing
concurrently or in any other sequence to the loss.
For the purpose of this exclusion only, combus-
tion includes any self-sustaining process of nu-
clear fission or fusion;

(t) arising out of or resulting from the hazardous
nature of asbestos in whatever form or quantity;

(u) arising out of or resulting from Legal Services
carried out in violation of the Act; and/or

(v) arising out of or resulting from work done or ad-
vice given on the law applicable in jurisdictions
other than the Republic of South Africa, unless
provided by a person admitted to practice in the
applicable jurisdiction.

FRAUDULENT APPLICATIONS FOR INDEMNITY

17.  The Insurer will reject a fraudulent application for
indemnity.
CLAIMS ARISING OUT OF DISHONESTY OR FRAUD

18.  Any Insured will not be indemnified for a Claim that
arises:

a) directly or indirectly from any Dishonest, fraudu-
lent or other criminal act or omission by that In-
sured;

b) directly or indirectly from any Dishonest, fraudu-
lent or other criminal act or omission by another
party where that Insured was knowingly connect-
ed with, or colluded with, or condoned, or acqui-
esced in, or was party to, that dishonesty, fraud or
other criminal act or omission.

Subject to clauses 16, 19 and 20, this exclusion does

not apply to an Innocent Principal.

19. In the event of a Claim to which clause 18 applies, the
Insurer will have the discretion not to make any pay-
ment before the Innocent Principal has taken all rea-
sonable action to:

a) Institute criminal proceedings against the alleged
Dishonest party and has presented proof thereof
to the Insurer; and/or

b) sue for and obtain reimbursement from any such
alleged Dishonest party or its, her or his estate or
legal representatives.

Any benefits due to the alleged Dishonest party held

by the Legal Practice must be deducted from the Legal

Practice’s loss, to the extent allowed by law.

20.  Where the Dishonest conduct includes:

a) the witnessing (or purported witnessing) of the
signing or execution of a document without see-
ing the actual signing or execution; or

b) the making of a representation (including, but
not limited to, a representation by way of a cer-
tificate, acknowledgement or other document)
which was known at the time it was made to be
false;

8 Risk Alert Bulletin JUNE 2023

21.

The Excess payable by the Innocent Insured will be
increased by an additional 20%.

If the Insurer makes a payment of any nature un-
der the policy in connection with a Claim and it later
emerges that it wholly or partly arose from a Dishon-
est, fraudulent or other criminal act or omission of
the Insured, the Insurer will have the right to recov-
er full repayment from that Insured and any party
knowingly connected with that Dishonest, fraudu-
lent or criminal act or omission.

THE INSURED’S RIGHTS AND DUTIES

22.

23.

24.

25.

26.

The Insured must:

a) notify the Insurer in writing as soon as practicable
of any circumstance, act, error or omission that
may give rise to a Claim; and

b) notify the Insurer in writing as soon as practicable
of any Claim, but by no later than one (1) week
after receipt thereof, in such notification enclosing
a copy of the written communication or legal
document or, in the event of an oral Claim,
conveying the detail of the oral demand.

Once the Insured has notified the Insurer in accor-

dance with clause 22 above, the Insurer will require

the Insured to provide a completed Risk Management

Questionnaire and to complete a claim form provid-

ing all information reasonably required by the Insurer

in respect of the Claim.

The Insured will not be entitled to indemnity unless

the claim form and Risk Management Questionnaire

have been completed by the Insured to the Insurer’s
reasonable satisfaction and have been returned to the

Insurer.

The Insured:

24.1 shall not cede or assign any rights in
terms of this policy;

24.2 agrees not to, without the Insurer’s prior
written consent:

a) admit or deny liability for a Claim;

b) settle a Claim;

C) incur any costs or expenses in connection
with a Claim unless the sum of the Claim and
Claimant’s Costs falls within the Insured’s
Excess;

failing which, the Insurer will be entitled to reject

the Claim, but will have sole discretion to agree to

provide indemnity, wholly or partly.

The Insured agrees to give the Insurer and any of

its appointed agents:

25.1 all information and documents that may
be reasonably required, at the Insured’s own ex-
pense.

25.2 assistance and cooperation, which in-
cludes, but not limited to, preparing, service and
filing of notices and pleadings by the Insured as
specifically instructed by the Insurer at the Insur-
er’s expense, which expenses must be agreed to in
writing.

The Insured also gives the Insurer or its appoint-



27.

28.

29.

ed agents the right of reasonable access to the In-

sured’s premises, staff and records for purposes

of inspecting or reviewing them in the conduct of

an investigation of any Claim where the Insurer be-

lieves such review or inspection is necessary.

Notwithstanding anything else contained in this

policy, should the Insured fail or refuse to pro-

vide information, documents, assistance or coop-

eration in terms of this policy to the Insurer or

its appointed agents and remain in breach for a

period of ten (10) working days after receipt of

written notice to remedy such breach (from the

Insurer or its appointed agents), the Insurer has

the right to:

a) withdraw indemnity; and/or

b) report the Insured’s conduct to the regulator;
and/or

¢) recover all payments and expenses incurred by
it.

For the purposes of this paragraph, written notice

will be sent to the address last provided to the In-

surer by the Insured and will be deemed to have

been received five (5) working days after electronic

transmission or posting by registered mail.

By complying with the obligation to disclose all doc-

uments and information required by the Insurer

and its legal representatives, the Insured does not

waive any claim of legal professional privilege or

confidentiality.

Written notification of any new Claim must be given

to:

Legal Practitioners Indemnity Insurance Fund

NPC

1256 Heuwel Avenue

Centurion

0127

PO Box 12189

Die Hoewes

0163

Docex 24

Centurion

Email: claims@lpiif.co.za Tel:+27(0)12 622 3900

THE CONSEQUENCE OF THE INSURED BREACHING ANY
TERMS OF THIS POLICY

30.

Where a breach of, or non-compliance with any term
of this policy by the Insured has resulted in material
prejudice to the handling or settlement of any Claim
against the Insured, the Insured will reimburse the
Insurer the difference between the sum payable by
the Insurer in respect of that Claim and the sum
which would in the sole opinion of the Insurer have
been payable in the absence of such prejudice. It is a
condition precedent of the Insurer’s right to obtain
reimbursement, that the Insurer has fully indemni-
fied the Insured in terms of this policy.

THE INSURER’S RIGHTS AND DUTIES

31.

The Insured agrees that:

32.

33.

34.

35.

36.

37.

RISKALERT

a) The Insurer has full discretion in the conduct of
the Claim against the Insured including, but not
limited to, its investigation, defence, settlement
or appeal in the name of the Insured; and

b) the Insurer has the right to appoint its own legal
representative(s) or service providers to act in
the conduct and the investigation of the Claim.

The Insurer agrees that it will not settle any Claim

against any Insured without prior consultation with

that Insured. However, if the Insured does not accept
the Insurer’s recommendation for settlement:

a) the Insurer will not be obliged to cover further
Claimant’s Costs, Defence Costs or Insurer’s
Costs beyond the date of the Insurer’s recommen-
dation to the Insured; and

b) the Insurer’s obligation to indemnify the Insured
will be limited to the amount of its recommenda-
tion for settlement or the Insured’s available An-
nual Amount of Cover (whichever is the lesser
amount).

If the amount of any Claim exceeds the Insured’s

available Annual Amount of Cover the Insurer

may, in its sole discretion, hold or pay over such
amount or any lesser amount for which the Claim
can be settled. The Insurer will thereafter be un-
der no further liability in respect of such a Claim,
except for the payment of Approved Costs or De-
fence Costs incurred prior to the date on which the

Insurer notifies the Insured of its decision.

Where the Insurer indemnifies the Insured in relation

to only part of any Claim, the Insurer will be respon-

sible for only the portion of the Approved Costs,

Defence Costs and Insurer’s Costs that reflects an

amount attributable to the matters so indemnified.

The Insurer reserves the right to determine the pro-

portion in its absolute discretion.

In the event of the Insured’s material non-disclosure

or misrepresentation in respect of the application for

indemnity, the Insurer reserves the right to report the

Insured’s conduct to the regulator and to recover

any amounts that it may have incurred as a result of

the Insured’s conduct.

If the Insurer makes payment under this policy, it

will not require the Insured’s consent to take over

the Insured’s right to recover (whether in the Insur-
er’s name or the name of the Insured) any amounts
paid by the Insurer.

All recoveries made in respect of any Claim under

this policy will be applied (after deduction of the

costs, fees and expenses incurred in obtaining
such recovery) in the following order of priority:

a) the Insured will first be reimbursed for the
amount by which its liability in respect of such
Claim exceeded the Annual Amount of Cover
provided by this policy;

b) the Insurer will then be reimbursed for the amount
of its liability under this policy in respect of such
Claim;

¢) any remaining amount will be applied toward
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the Excess paid by the Insured in respect of
such Claim.

38.  If the Insured gives notice during an Insurance Year of
any circumstance, act, error or omission (or a related
series of acts, errors or omissions) which may give
rise to a Claim or Claims, then any Claim or Claims
in respect of that/those circumstance/s, act/s, er-
ror/s or omission/s subsequently made against the
Insured, will for the purposes of this policy be con-
sidered to fall within one Insurance Year, being the
Insurance Year of the first notice.

39. This policy does not give third parties any rights
against the Insurer.

HOW THE PARTIES WILL RESOLVE DISPUTES

40.  Subject to the provisions of this policy, any dispute or
disagreement between the Insured and the Insurer as
to any right to indemnity in terms of this policy, or as
to the amount thereof or any other matter arising out
of or in connection with this policy, must be dealt with
in the following manner:

a) writtensubmissions by the Insured mustbereferred
to the Insurer’s internal complaints/dispute team
at disputes@lpiif.co.za or to the address set out
in clause 29 of this policy within thirty (30) days
of receipt of the written communication from the
Insurer which has given rise to the dispute;

b) should the dispute not have been resolved within
thirty (30) days from the date of receipt by the
Insurer of the submission referred to in clause
40(a) above, then the parties must agree on an
independent Senior Practitioner to whom the
dispute can be referred for a determination. Failing
such an agreement between the parties, the choice
of the Senior Practitioner must be referred to the
Chairperson of the Legal Practice Council, whose
decision will be binding on the parties.

c¢) the parties must make written submissions to
the Senior Practitioner referred to in clause 40(b)
above.

d) the costs incurred in so referring the matter and
making submissions, and the costs of the Senior
Practitioner, will be borne by the unsuccessful
party.

e) the determination of the Senior Practitioner will be
binding upon the parties unless the unsuccessful
party notifies the successful party in writing
within thirty (30) days of the date of the delivery
of the determination by the Senior Practitioner
that such unsuccessful party does not accept the
determination.

The procedures outlined in sub-clauses (a) to (c) must
be completed, the Senior Practitioner must have made
a determination communicated to the parties, and
the unsuccessful party must have furnished timeous
notification of non-acceptance of the determination,
before any formal legal action may be taken by either of
the parties other than an action for enforcement of the
determination by the successful party in the absence
of timeous notification in terms of clause 40(e) above.
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The running of prescription in terms of the Prescrip-
tion Act 69 of 1969 will be interrupted during the pe-
riod between the date of the written submission as per
clause 40(a) above and the expiry of thirty (30) days
from the date of the communication of the Senior
Practitioner’s award to the parties, both dates includ-
ed, and the Insurer undertakes accordingly.

SCHEDULE A
Period of Insurance: 1 July 2023 to 30 June 2024 (both
days inclusive)

Annual Amount of Cover for
Insurance Year

R1 562 500

R1 562 500

R1 562 500

R1 562 500

R1 562 500

R1 562 500
R1 640 625
R1 875 000
R2 109 375
R2 343 750

R2 578 125
12 R2 812 500

13 R3 046 875
14 and above R3 125 000

No of Principals

O~ Vil lw]ro|=—

—
=)

—_
[

SCHEDULE B
Period of Insurance: 1 July 2023 to 30 June 2024 (both
days inclusive)

No of Principals Column A Column B
Excess for prescribed  Excess for
RAF* and Conveyancing all other
Claims** Claims**
1 R35 000 R20 000
2 R63 000 R36 000
3 R84 000 R48 000
4 R105 000 R60 000
5 R126 000 R72 000
6 R147 000 R84 000
7 R168 000 R96 000
8 R189 000 R108 000
9 R210 000 R120 000
10 R231 000 R132 000
11 R252 000 R144 000
12 R273 000 R156 000
13 R294 000 R168 000
14 and above R315 000 R180 000

*The applicable Excess will be increased by an
additional 20% if Prescription Alert is not used and
complied with.

**The applicable Excess will be increased by an additional
20% if clause 20 of this policy applies.



1.2

2.

Legal Practitioners
Indemnity Insurance
Fund NPC

Est. 1993 by the Legal Practitioners Fidelity Func

GENERAL PROVISIONS

The Legal Practitioners Indemnity Insurance Fund
NPC (hereinafter referred to as the LPIIF) will provide
a bond only to the executor of a deceased estate, the
administration of which is subject to the provisions of
South African Law, and who is an attorney practising
in South Africa with a valid Fidelity Fund Certificate.
The LPIF will, in its sole discretion, assess the
validity of and risk associated with the information
supplied in the application, and any other relevant in-
formation at its disposal, which includes the manner
in which the administration of previous estates in re-
spect of which bonds have been issued, in deciding
whether or not to issue a bond to an applicant.

1.2.1 If the applicant disputes the LPIIF’s rejection
of the application, such dispute will be dealt
with in the following order:

written submissions by the applicant should
be referred to the LPIIF Executive Committee
at disputes@lpiif.co.za or to the address set
out in clause 6 of this document, within thir-
ty (30) days of receipt of the communication
from the LPIIF rejecting the application;
should the dispute not have been resolved
within thirty (30) days, then such dispute
will be referred to the Sub- Committee ap-
pointed by the LPIIF’s board of directors for
a final determination.

EXCLUSIONS

1.2.2

1.2.3

Before completing the application, please note that a bond
will NOT be issued where:

2.1

2.2

2.3

2.4
2.5

2.6

the applicant seeks to/ is to be appointed in any ca-
pacity other than as the executor, which includes an
appointment as Master’s Representative in terms of
Section 18(3) of the Administration of Estates Act 66
of 1965;

it is found that the day to day administration of the
estate will not be executed by the applicant, part-
ners or co-directors or members of staff under the
applicant’s, partner’s or co-director’s supervision,
within the applicant’s offices;

it is found that the administration of the estate will
be executed by any entity other than the legal firm
of which the applicant is part;

the co- executor is not a practising attorney;

any claim involving dishonesty has been made
against the applicant or any member of his or her
firm. We reserve the right not to issue any bonds to
the applicant or any firm in which the applicant is/
was a partner or director or member of staff at the
time of the alleged dishonesty thereafter;

the applicant or his or her firm has not provided the
LPIIF with all updates or the required information

2.7

2.8

2.9

2.10

1.2

3.3

RISKALERT

EXECUTOR BOND POLICY

in respect of previous bonds, or complied with the
Terms and Conditions;

the applicant has a direct or indirect interest in the
estate for which the bond is requested other than
executor fees;

the applicant is an unrehabilitated insolvent,
suspended or interdicted from practice, or where
proceedings have commenced to remove him or her
from the roll of practicing attorneys;

the applicant has either been found guilty by a court
or a professional regulatory body of an offence or an
act involving an element of dishonesty, or by reason
of a dishonest act or breach of a duty, been removed
from a position of trust;

the applicant has breached the terms of the policy in
respect of any matter where a bond has been issued
by the LPIIF.

TERMS AND CONDITIONS

An applicant must complete the prescribed
application form and provide the LPIIF with all
the relevant supporting documents. A copy of the
application form is attached as annexure “A”.
In the case of an application for co-executorship,
each applicant must sign and submit a separate ap-
plication form and also sign the Undertaking (Form
J262E). Each applicant will be jointly and severally
responsible for adhering to all the terms and condi-
tions contained in this application.
The applicant undertakes:
3.3.1 to finalise the administration of the estate
for which the bond is requested, within
twelve (12) months from date of issue. In
the event that the administration takes
longer than twelve (12) months, the exec-
utor shall provide written reasons for the
delay and evidence thereof, not later than
thirty (30) days before the expiry of the
twelve (12) month period;
to provide the LPIIF with information and
access to records and correspondence re-
lating to each estate for which the LPIIF
has issued a bond, as if the LPIIF were in a
similar position to the Master of the High
Court (hereinafter referred to as the Mas-
ter) or any beneficiary. In this regard:
3.3.2.1 a copy of the letters of exec-
utorship must be provided to
the LPIIF within thirty (30) days
of being granted by the Master.
Should the applicant fail to pro-
vide the letters of executorship
to the LPIIF and remain in breach
for a period of six (6) months af-
ter the initial thirty (30) days pe-

3.3.2
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3.3.3

3.3.4

3.3.5

riod, the LPIIF will not issue any
further bonds, and the bond is-
sued under this application will
be withdrawn.

a separate estate bank account
must be opened as required in
terms of Section 28 of the Ad-
ministration of Estates Act 66 of
1965 and proof of such account
must be submitted to the LPIIF
within thirty (30) days of being
appointed as executor. When
completing the application for
a Fidelity Fund Certificate, all
funds and property held in re-
spect of estates must be ac-
counted for and a detailed list
setting out the particulars there-
of must be provided to the LPIIF;
copies of the provisional and fi-
nal liquidation and distribution
accounts must be provided to
the LPIIF, within six (6) months
from the granting of the letter
of executorship. Alternatively,
proof of an application for and
the granting of an extension or
condonation by the Master must
be provided. Failure to comply
with this provision will result in
an application to the Master to
have the applicant removed as
executor and/or the withdrawal
of the bond.

within 30 days after the final lig-
uidation and distribution account
having been approved, the exec-
utor must account to the Master,
apply for the closure of the bond
and provide proof of such ac-
count and application to the LPIIF
within 30 days of doing so.

the Master’s filing slip or release
must be provided to the LPIIF
within 30 days of issue by the
Master.

to ensure that all insurable assets in the
estate are sufficiently and appropriately
insured, within 24 hours of receipt of the
letters of executorship, and to provide the
LPIIF with proof of such insurance within
30 days of such appointment. The insur-
ance must remain in place for the duration
of the administration of the estate, failing
which the applicant and his firm will be
personally liable for any loss or damage
that may result from the absence of such
insurance;

to keep the LPIIF fully informed about the
progress of the administration of the es-
tate - in the same way as he or she would
inform the Master or any beneficiary, of
the progress of the administration;

to inform the LPIIF within 30 days of be-

3.3.2.2

3.3.2.3

3.3.24

3.3.2.5
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3.4

3.5

3.6

3.7

3.8.

3.9

3.10

coming aware of a change in his or her sta-
tus as an attorney or of any application
for removal or suspension as an attorney
or executor or any similar office;

If an applicant or a firm reaches 75 % of
the R20 million limit (that is, R15 million)
as specified in clause 4 and clause 3.3.1
is applicable, the applicant or firm shall
provide the LPIIF, within thirty (30) days
from request, with a written plan evidenc-
ing how the reduction of the exposure in
respect of active bonds older than twelve
(12) months will be achieved. Failure to
comply with this provision will result in
no new bonds being issued.

Once a bond has been issued, the applicant will
not seek to reduce its value, unless the Master is
satisfied that the reduced security will sufficiently
indemnify the beneficiaries and has given written
confirmation of such reduction. A copy of such
written confirmation must be provided to the LPIIF
within thirty (30) days of it being provided.

The applicant consents to the LPIIF making enqui-
ries about his or her credit record with any credit
reference agency and any other party, for the pur-
poses of risk management.

The applicant consents to the Legal Practice Coun-
cil giving the LPIIF all information in respect of the
applicant’s disciplinary record and status of good
standing or otherwise.

The applicant undertakes to give the LPIIF all in-
formation, documents, assistance and co-operation
that may be reasonably required, at the applicant’s
own expense. If the applicant fails or refuses to pro-
vide assistance or co-operation to the LPIIF, and re-
mains in breach for a period of thirty (30) days after
receipt of written notice from the LPIIF to remedy
such breach, the LPIIF reserves the right to:

3.3.6

3.7.1 report the applicant to the Legal Practice
Council; and/or
3.7.2 request the Master to remove him or her

as the executor.
The applicant accepts personal liability for all and
any acts and/or omissions, including negligence,
misappropriation or maladministration committed
or incurred whether personally or by any agent,
consultant, employee or representative appointed
or used by the applicant in the administration of an
estate.
In the event of a claim arising out of a fraudulent act
or misappropriation or maladministration, the LPIIF
reserves the right to take action to:
3.9.1 institute civil and/or criminal proceedings
against the applicant relating to any pay-
ments already made. A certificate of bal-
ance provided by the LPIIF in respect of
the payment made in terms of the bond
will be sufficient proof of the amount due
and payable; and/or
report the applicant to the Legal Practice
Council.
The other partners or directors of the firm must
sign a resolution acknowledging and agreeing to the
provisions set out in that resolution. A copy of such

3.9.2



3.11

3.12

4.2

4.3

4.4

5.2

5.3

resolution is attached as annexure “B”.

If there is any dispute between the LPIIF and the ex-
ecutor as to the validity of a claim by the Master,
then such dispute will be dealt with in the following
order:
3.11.1  written submissions by the executor
should be referred to the LPIIF’s internal
dispute team at dispute@Ilpiif.co.za or to
the address set out in clause 6 of this doc-
ument, within thirty (30) days of receipt of
the written communication from the LPIIF,
which has given rise to the dispute;
should the dispute not have been resolved
within thirty (30) days from the date of
receipt by the LPIIF of the submission re-
ferred to in 3.11.1, then the parties must
agree on an independent senior estates at-
torney with no less than 15 years standing
in the legal profession, to which the dis-
pute can be referred for a determination.
Failing an agreement, the choice of such
senior estates attorney will be referred
to the chairperson of the Legal Practice
Council (or his/her successor in title) hav-
ing jurisdiction over the executor;

the parties must make written submis-
sions which will be referred for a deter-
mination to the senior estates attorney
referred to in 3.11.2. The costs incurred
in so referring the matter will be borne by
the unsuccessful party;

A copy of the executor’s current Fidelity Fund Certif-
icate must be submitted annually within (thirty) 30
days of issue, but no later than the end of February
each year.

LIMITS

The value of any bond is limited to R5 million per
estate. The cumulative total of all bonds issued
to any one firm will not exceed R20 million at any
given time.

If an attorney is part of or holds himself or herself
out to be part of more than one (1) firm simultane-
ously, such attorney shall be permitted to obtain
bonds as an attorney only under one (1) firm at any
given time.

In the case of co-executorship, each executor needs
to meet the criteria as specified in this document.
The limits will apply as mentioned in 4.1 and 4.2
above as if there were no co-executorship.

No new bonds will be issued where the applicant or
the firm has failed to adhere to any of the provisions
of this policy.

SOLE RECORD OF THE AGREEMENT

This document constitutes the sole record of the
agreement between the LPIIF, the firm and the appli-
cant in relation to the bond to which this document
applies.

This document supersedes and replaces all prior
commitments, undertakings or representations,
(whether oral or written) between the parties in
respect of this application.

No addition to, variation, novation or agreed

3.11.2

3.11.3

5.4

6.
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cancellation of any provision of this document
shall be binding upon the LPIIF unless reduced to
writing and signed by or on behalf of both parties,
by authorised persons.

If there are any material changes to the information
contained in this application, the applicant
undertakes to inform the LPIIF in writing within
fifteen (15) days of such change.

DOMICILIUM

The parties choose as their domicilia citandi et executandi
for the service of notices given in terms of this agreement
and all legal processes, the following addresses:

6.1

6.2

6.3

6.4

7.

LPIIF: 1256 Heuwel Avenue

Centurion

0157

Email: courtbonds@Ipiif.co.za

The Applicant: The address provided in the applica-
tion form.

Notices or legal processes may be delivered by hand
or sent by electronic mail to the above addresses.
The date of receipt by the addressee will be the date
of hand delivery or transmission.

Either party may change its domicilium by giving the
other party written notice of such change.

DECLARATION

If the bond is granted, I agree:

7.1

7.2

7.3

to fully comply with the terms and conditions
contained in clause 3;

that all estate funds will be invested strictly in terms
of the Administration of Estates Act 66 of 1965,
the Legal Practice Act 28 of 2014 and the rules and
regulations as promulgated in respect thereof;

to furnish the LPIIF with the annual audit certificates
completed by my or our external auditors, verifying
the continued existence of the property or funds
under my control as executor within thirty (30) days
of such certificate being issued.

I hereby confirm that I have read, understand and agree
to be bound by the terms and conditions contained in this
document.

DATED AT ..o, ONTHIS ....................

WITNESS (Full names & signature)

Risk Alert Bulletin JUNE 2023 13
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APPLICATION FORM FOR
EXECUTOR BOND

1. APPLICANT

1.1 Surname :

1.2  Full names:

1.3  Identity number :

1.4 Practitioner number :

1.5  Fidelity fund certificate number :

1.6 Residential address :

Code :

1.7 Cell number :

1.8  Work telephone number :

1.9 Work email address :

1.10 Are you a practising attorney? YES I:] NO I:]

1.11 When were you admitted as an attorney?

1.12 Have you previously been appointed as an execu- YES I:] NO I:]
tor, curator, liquidator or trustee?

(a) If, YES, please provide a list for the past 3 years :
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1.13 Have you ever been removed from office in respect
of an appointment referred to in 1.12?

YES[ | ~No [ ]

(a) If YES, please provide details :

1.14 Has the Master ever disallowed your fees relating to
an appointment referred to in 1.12?

vyEs[ ] wNo [ ]

(a) If YES, please provide details :

1.15 Number of years’ experience as an executor :

* If less than 2 years’, provide proof of experience,
education or mentorship.

1.16 PLEASE ATTACH APPLICANT’S ABRIDGED CURRICULUM VITAE

1.17 Are you being appointed as an agent or executor?

Agent [ ]
Executor I:l

Risk Alert Bulletin JUNE 2023 15
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1.18 By whom are you nominated?

In terms of a will |:|
Family |:|

Master |:|

Court Order |:|

Other |:| Details

1.19 Are you the SOLE executor of this estate?

* If NO, the co- executor, who must be a practising
attorney, should complete a separate application
form.

* J262 E must be co-signed by both applicants.

YES| | NO[ ]

1.20 Are you / is your firm personally responsible for the
day to day administration of the estate?

YES I:l NO I:l

1.21 Has a claim been made against you or the firm re-
lating to a previous estate administrated by you or
the firm?

YES| | No [ ]

(a) If YES, please provide details :

1.22 Do you have any direct or indirect interest in this
estate other than executor fees?

YES [ | NO [ ]
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(a) If YES, please provide details :

1.23 Have you made application for an executor bond
with an institution other than the LPIIF in the past
three years?

YES [ | NO [ ]

(a) If YES, state name of institution (s) and estate name(s) :

1.24 Has any previous application for an executor bond
with the LPIIF or other institution been declined?

YES[ ] NO [ ]

(@) If YES, please provide details :

1.25 Have you ever been declared insolvent or has your
personal estate been placed under administration?

* If YES, please provide proof of rehabilitation or
release from administration.

YES [ ] NO [ ]

Risk Alert Bulletin JUNE 2023
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1.26 Have you (or the person who will be assisting with
the estate within your firm) :

1.26.1 ever been found guilty (by a court of law YES |:| NO |:|
or professional regulatory body) of an offence in-
volving an element of dishonesty?

1.26.2  been struck off the roll of practising attor- YES |:| NO |:|
neys or suspended or interdicted from practice?

ves 1 nol ]

1.26.3 any outstanding criminal cases or civil
lawsuits or any regulatory disciplinary matters
pending?

(a) If YES, please provide details :

1.27 Is there any other material factor that you wish to
bring to the LPIIF’s attention?

FIRM

2.1 Name of firm :

2.2  Firm number :

2.3 Number of partners/ directors :
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2.4  Physical address :

Code :
2.5 Postal address :

Code :
2.6 Telephone number :
2.7 Fax number :
2.8  Does your firm have misappropriation of trust YES E NO E

monies insurance?

* If YES, please, state insurer and the limit of
Indemnity.

DECEASED

3.1  Surname :

3.2 Full names :

3.3 Identity number :
3.4 Date of birth:
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3.5 Date of death :

* A copy of the death certificate must be attached to this application form.

3.6 At which Master’s office was the estate reported? Province :

Division :

3.7 Master’s reference / Estate number :

3.8 Did the deceased die testate or intestate? Testate |:|

Intestate |:|

* If testate a copy of the will must be attached
to this application form.

3.9 In terms of the inventory please advise the Assets : R

following :

Liabilities : R

* A copy of the inventory must be attached to
this application.

3.10 Would appropriate insurance for the insurable YES |:| NO |:|
assets in the estate be in place on your
appointment?

* Please refer to clause 3.3.3 of the terms and
conditions.

THE FOLLOWING DOCUMENTS ARE REQUIRED FOR A BOND TO BE ISSUED:

1. A covering letter on the applicant’s official company letterhead,;
2. Proof of practice or firm number;*
3. Proof of practitioner or member number;
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11.

12.

13.

14.

15.

16.

17.

RISKALERT

The original form J262E (Bond of Security) which must be completed and signed by the applicant, whose signature
must be attested to by two witnesses;

Copy of the will (if applicable);

Copy of certified death certificate (a copy of the death notice, if there is no death certificate);
Copy of court order (if applicable);

Inventory or statement of assets & liabilities of the estate;

Copy of any directions from the Master as to the security required;

Proof of Master’s estate reference number;

Nomination forms by the beneficiaries/person appointing the applicant as executor;

The executor’s acceptance of trust as executor;

A certified copy of the executor’s identity document;

The executor’s current fidelity fund certificate;

If applicant is not a director/partner a letter on the firm’s letterhead signed by one of the partners confirming that
the appointee is employed by the firm and has been authorised to apply for bonds of security in the name of the
firm and to administer the estate on behalf of the firm. This letter must be accompanied by the certified current
fidelity fund certificate of the partner/ director;

Applicant’s abridged curriculum vitae (CV);

A resolution as contemplated in clause 3.10 of the terms and conditions, where applicable.

* The application documents may be emailed to confirm compliance and outstanding requirements, prior to
the submission of the original documents. Original documents will still be required as the J262E must be
submitted to the Master of the High Court in its original format.

* The application forms and requirements are available on our website www.lIpiif.co.za.

*This may be obtained from your Provincial Council / Regulator.

Alternatively, you may contact:

* Ms Patricia Motsepe on 010 501 0711 - email patricia.motsepe@lpiif.co.za

* Mr Sifiso Khuboni on 010 501 0717 - email Sifiso.khuboni@lpiif.co.za

Risk Alert Bulletin JUNE 2023 21



RISKALERT

I hereby declare that to the best of my knowledge and belief, the information provided in this application is true in every
respect, and will form the basis of the agreement between myself and the LPIIF. If any information herein is not true
and correct, or if any relevant information has not been disclosed, the LPIIF will be entitled to make use of all rights and
remedies available to it in terms of the law.

DATED AT ..o, ONTHIS ...DAYOF ......................... 20 .

WITNESS (Full names & signature) APPLICANT (Full names & signature)

WITNESS (Full names & signature)
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indemnity Insurance RESOLUTION IN TERMS OF

Fund NPC

Est. 1993 by the Legal Practitioners Fidelity Func ‘ I A U S E 3 1 O
o

In the matter of: Estate Late

o [the firm of attorneys]

Full names of directors or partners signing. (Attach a list if necessary)

who warrant/s that they or she or he are/is duly authorised to act on behalf of the firm and to bind it in
terms of this resolution;

and who, by signing this document, undertake/s and agree/s unequivocally that the firm of attorneys
together with each and every director or partner listed above, will be jointly and severally liable to the Legal
Practitioners Indemnity Insurance Fund NPC (LPIIF) for the fulfilment of the terms and conditions set out in
1 and 2 below.

1. The firm and its directors or partners will provide full co-operation to the LPIIF in the event of any
claim being made against the LPIIF in respect of any fraudulent act, misappropriation or maladmin-
istration committed by the firm, or its present or former director or partner or present or former
employee, arising out of the administration of an estate in respect of which the LPIIF has issued an
executor bond.

2. The firm and its directors or partners will provide full assistance to the LPIIF:

1.1 to institute and prosecute to completion any criminal or civil proceedings brought against any
person referred to in 1 above or any individual or entity connected to any fraudulent act, misap-
propriation or maladministration resulting in a claim for which the LPIIF may have to pay com-
pensation;
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1.2 to report any attorney or candidate attorney to the relevant law society or regulator on the re-
quest of the LPIIF within thirty (30) days.

» o« » o«

3. The directors or partners renounce the legal benefits of “order”, “excussion”, “division”, “cession of
” “* LS} 11

action”, “non numeratae pecuniae”, “non causa debiti”, “errore calculi”, “revision of accounts” and all
or any exceptions which could or might be pleaded to any claim.

Director / Partner 1 Signature Director / Partner 2 Signature

Director / Partner 3 Signature Director / Partner 4 Signature

Director / Partner 5 Signature
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