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1 4 Do legal practitioners truly
understand the danger of ChatGPT?
‘ OpenAl and OpenAl foresees the use of ChatGPT by legal
professionals. Legal advisor, Marciano Van Der Merwe,
writes that when the user is in the legal profession, they need
to utilise a disclaimer. This disclaimer should communicate
the use of artificial intelligence (AI) and its associated con-
straints. Mr Van Der Merwe also notes that the tool may pose a
danger to the learning and development of junior legal practi-
tioners. Practitioners who solely depend on Al may also hinder
their learning and growth by only knowing what the final con-
tent looks like without comprehending the underlying reasons.
Some additional potential risks include, among others, OpenAl
does not guarantee the precision of the generated information

and a privacy concern if confidential information is revealed
while using ChatGPT.

hatGPT stands as a notable innovation created by
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16 Alter ego trusts: How do courts determine
the concealment of assets through trusts in
divorce cases?

andidate legal practitioner, Dintoe Daniel Kgole, explores the approach

taken by South African courts in deciding whether to factor in the value

of trust assets when determining the value of the spouses’ estates for

purposes of calculating accrual claims during divorce cases involving
spouses married out of community of property subject to the accrual system
or the division of joint estates for couples married in community of property.
For spouses married out of community of property with the accrual system, an
antenuptial contract is often concluded to exclude specific assets from contribut-
ing to the growth of their estates in case of divorce. Such excluded assets do not
form part of the accrual claims during divorce. The issue of how trust assets and
other marital property impact the division of joint estates or the assessment of
accrued assets during divorce has long been complex, particularly as it relates
to trust asset value and its inclusion. This article illustrates that financially ad-
vantaged spouses tend to set up trusts before or during divorce proceedings to
disadvantage their financially weaker counterparts.

1 8 Enhancing effectiveness: Strengthening
protection for domestic violence victims
through the Amendment Act

n 2020, President Cyril Ramaphosa declared gender-based violence as the

second pandemic affecting South Africa. In reaction to this, the Domestic

Violence Amendment Act 14 of 2021 came into effect on 14 April 2023.

The new Amendment Act intends to assist in addressing the issue of per-
vasive gender-related violence and mistreatment of children. Senior Magistrate,
Mohammed Moolla, provides a comprehensive overview of the changes in the
Amendment Act. Mr Moolla examines the
new definitions in the Act, discusses the in-
clusion of a new document called the domes-
tic violence safety monitoring notice, and
outlines various procedural revisions in the
domestic violence court. These include the
responsibilities of the presiding officer, clerk
of the court, and magistrate.

Why the wait? Challenging the
constitutionality of the right of
appearance requirement

t is universally accepted that any law conflicting with the Constitution is

invalid. For this reason, s 25(3)(a)(i) of the Legal Practice Act 28 of 2014

(LPA) is impugned on constitutional grounds. This section provides a High

Court registrar the authority to issue a right of appearance certificate
to attorneys. The core of the constitutional concern revolves around the
stipulation requiring attorneys to have been practicing for a consecutive
period of no less than three years. Section 22 of the Constitution, however,
provides every citizen the right to freely choose their trade, occupation or
profession. Legal practitioner, Blessing Sicelo Makhathini, therefore, argues
that s 25(3)(a)(i) constitutes an impairment on the choice to enter and continue
in the legal profession. Furthermore, it is contended that this provision, which
was meant to remove the restriction on employment imposed by previous
laws, instead appears to contradict these objectives.

23 The law is a tool to change society in one
way or the other

n this month’s young thought leader column, De Rebus features candidate

legal practitioner, Masai Buthane. Mr Buthane attended the University of Jo-

hannesburg where he obtained a BCom Law, LLB and LLM degree and was

secretary general of the Black Lawyers Association Student Chapter. He is
currently a candidate legal practitioner at Webber Wentzel where he specialises
in establishing, managing, and ensuring legal compliance for various investment
funds.
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Rendering of community service
by candidate legal practitioners
and practising legal practitioners

n 11 August 2023, the Minis-

ter of Justice and Correctional

Services, Ronald Lamola, pub-

lished the amendment of Regu-
lations made under s 94(1) concerning
the rendering of community service by
practising legal practitioners and can-
didate legal practitioners in GN R3788
GG49104/11-8-2023. The Regulations
came into operation on 11 August 2023
and the following questions , among oth-
er, have been addressed:

What is regarded as

community service?

The Legal Practice Act 28 of 2014 (the
LPA) does not offer a definition for com-
munity service. However, s 29(2) con-
tains a non-exhaustive list of services
that may include community service,
including -

e service in the state;

e service at the South African Human

Rights Commission (SAHRC); and
e the provision of legal education and

training on behalf of the Legal Practice

Council (LPC), or on behalf of an aca-

demic institution or non-governmen-

tal organisation (NGO).

Services, without remuneration, by le-
gal practitioners as judicial officers and
small claims court commissioners also
qualify as community service. Provision
is also made for any other service, which
the candidate legal practitioner or the
legal practitioner may want to perform,
with the approval of the Minister.

Community service as
defined under the
Regulations

The Regulations define community ser-

vice, in relation to candidate legal prac-

titioners, as free legal services rendered
through structures referred to under

s 29(2) of the LPA, for example: The state,

the SAHRC, LPC, academic institutions

and NGOs.

Community service, for purposes of
the Regulations, includes the provision
of legal services at no fee or at a reduced
fee to -

e individuals, groups, or organisations
seeking to secure or protect civil rights,
civil liberties, or public rights; or

e charitable, religious, civic, community
and educational organisations in mat-
ters, in furtherance of the organisa-
tional purposes, where the payment of

standard legal fees would cause hard-

ship.

Pro bono services, for purposes of the
Regulations, are legal services ‘at no fee
or expectation of compensation from the
client, and principally to benefit poor,
underprivileged or marginalised persons
or communities or the organisations that
assist them.’

The definition of community service
for practising legal practitioner mirrors
the above definition applicable to candi-
date legal practitioners.

Does community service
include pro bono legal

services?

Yes, although the LPA makes no refer-
ence to pro bono legal services. The Law
Society of South Africa has advocated
that community service should include
pro bono legal services.

The Regulations now define ‘pro bono
services’ and specifically states that any
pro bono services rendered by a candi-
date and practising legal practitioner
‘will be recognised as community ser-
vice’.

Is community service
compulsory?

Section 29(1) empowers the Minister to
prescribe the ‘requirements for commu-
nity service’ which may include, with ref-
erence to a candidate legal practitioner,
‘community service as a component of
practical vocational training’ and, with
reference to a practising legal practi-
tioner, a minimum period of community
service as a prerequisite for continued
enrolment.

The Regulations make it compulsory
to render community service. Candidate
legal practitioners must render at least
eight hours of community service per an-
num and practising legal practitioners,
at least 40 hours.

Supervision of candidate
legal practitioners

Candidate attorneys must be supervised
by their principal while pupils must be
supervised by the engaging advocate.
The principal and engaging advocate are
allowed to direct someone to do the su-
pervision.

The legal practitioner’s time spent on -
e providing supervision to a candidate

GUEST EDITORIAL

legal practitioner who is rendering
community service is attributable to
community service; and

e presenting lectures or training to can-
didate legal practitioners at no charge
and with no remuneration is regarded
as community service.

Important aspects to

keep in mind:

e Practitioner versus practice: The
regulations compel a practising legal
practitioner to render community ser-
vice for at least 40 hours per annum.
This obligation is not imposed on
the legal practice as a collective. This
means that the legal practitioner can-
not, in our understanding, shift this
responsibility to another legal practi-
tioner or candidate legal practitioner
within the firm.

e Allocation of community service: It
is imperative for legal practitioners
to initiate the rendering of such com-
munity service to allow enough time
to complete the required minimum
hours before the annual date of sub-
mission of certificates, which will be
determined by the LPC. The obligation
to render community service is not
subject to a legal practitioner obtain-
ing an instruction from the LPC or
any other institution to render such
community service to an individual,
organisation or community.

e Recipients of community service:
The legal practitioner must ensure
that the recipients of the community
service sign a certificate that substan-
tially correspond with the form pub-
lished under the Regulations.

e Means test: The Regulations do not re-
quire the implementation of a means
test. The ostensible benchmark with
reference to -

- community service is where the ‘pay-
ment of standard legal fees would
cause hardship’; and

- pro bono services is that it must prin-
cipally benefit poor, underprivileged
or marginalised persons or commu-
nities or the organisations that assist
them.

e Reduced fees: Legal services rendered
at a reduced fee to recipients of com-
munity service will also qualify for
community service.

Ricardo Wyngaard is the Senior
Legal Officer at the Law Society of

South Africa.
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he Law Society of South Africa’s

(LSSA) Legal Aid, Pro Bono and

Small Claims Court Committee

(the Committee) met on 18 July

2023 to consider a range of is-
sues related to its area of expertise. Some
of the issues considered were:

South African Law Reform
Commission Discussion
Paper

The South African Law Reform Commis-
sion Discussion Paper: Project 142: Inves-
tigation into Legal Fees - Including Access
to Justice and Other Interventions was
released in March 2022. Although the re-
port was not published for comment, the
LSSA submitted comments to the Minister
of Justice and Correctional Services. On 1
April 2023, the LSSA sent a follow-up let-
ter to the minister, but no response has
been received. The Committee decided to
conduct an additional follow-up.

Legal Practice Council - pro

bono legal assistance

While the responsibility for regulating
pro bono services lies with the Legal Prac-
tice Council, the LSSA is invested in moni-
toring grassroots activities and deems it
crucial to encourage the promotion of pro
bono services. The Committee, therefore,
considered the possibility of incentivising
legal practitioners to engage in pro bono
work and to give back to their communi-
ties.

The Committee considered a recogni-
tion award at the end of the year that
acknowledges various categories of pro
bono work performed by individuals.
This could include awards for those who
surpass their pro bono obligations or a
certificate of recognition for individu-
als who engage in pro bono work, which

LSSA Legal Aid, Pro Bono
and Small Claims Court
Committee meeting

serves as a testament to their dedication
to serving the poor. Alternatively, a cere-
mony akin to the Deputy Minister’s Small
Claims Court Commissioners’ Long Ser-
vice Awards could be held.

The Committee observed that many cli-
ents face financial constraints due to the
country’s economic situation and are un-
able to afford private legal assistance, es-
pecially in the High Court, thus impacting
their access to justice. As a result, many
practitioners already engage in matters
that end up as pro bono work but lack a
proper recording system to track these
efforts. Therefore, a significant amount
of pro bono work remains unrecorded.
To address the issue, the Committee con-
sidered the possibility of a programme in
which practitioners could register cases
explicitly designated as pro bono matters.

The Committee also proposed the idea
of logging pro bono hours and being able
to use those hours to attend Legal Educa-
tion and Development (LEAD) courses.

Sheriffs

The Committee noted with concern the
lack of Sheriffs in certain jurisdictions
and, therefore, proposed broadening the
scope of engagement between the LSSA
and the Board for Sheriffs beyond the dis-
cussion of fees. It was noted that some of
these issues fall outside the jurisdiction
of the Board of Sheriffs and are under
the purview of the Department of Jus-
tice, such as the appointment of Sheriffs,
therefore, the Committee suggested invit-
ing a representative from the Department
of Justice to attend the next meeting.
This would enable any concerns about
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the appointment of Sheriffs to be raised
and noted during the meeting, and the
representative could relay these concerns
to the Department of Justice. A proposal
was made to gather all Sheriff related con-
cerns from the provincial associations for
discussion at the next meeting.

Juristic persons in small

claims courts

The Committee explored the possibility
of advocating for the extension of the
jurisdiction of the small claims courts
to include small, medium, and micro en-
terprises. The Committee identified this
matter as a priority for further attention
at their next meeting.

Commumty service

The regulations regarding legal practition-
ers rendering community service received
approval from both houses of Parliament.
The Committee noted that the minister
has not yet publish them in the Gazette.

Seminars and workshops
The Committee identified local govern-
ment law and by-laws as potential sub-
jects for training that LEAD could pro-
vide. It also identified potential seminars
for individuals interested in becoming
commissioners of the small claims courts,
along with a workshop focused on po-
tential amendments of the Small Claims
Courts Act 61 of 1984 to improve the
functioning of small claims courts.

Kevin O’Reilly MA (NMU) is a sub-
editor at De Rebus. a
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Kathleen
Kriel

he Black Lawyers Association

(BLA) held its National General

Meeting (NGM) on 26 and 27

May 2023 in Bloemfontein. A

closed session was held on 26
May and guests and delegates were in-
vited to attend the open session on 27
May 2023. At the NGM, the former Dep-
uty President of the BLA, Judge Mabaeng
Denise Lenyai welcomed guests to the
NGM, which was held under the theme:
‘The past, the present and future: Law as
a tool for social justice in a developmen-
tal state’.

Judge Lenyai said the theme was rel-
evant as legal practitioners continue to
confront the full range of human rights
challenges, which are facing South Af-
rica’s (SA’s) developmental democracy.
Judge Lenyai gave examples of basic hu-
man rights, that are challenges, such as
the cholera outbreak in Hammanskraal.

Judge Lenyai added that legal prac-
titioners need to use their positions to
campaign for social justice and create
impactful solutions for the future. She
said that the BLA, as the transform-
ing voice of the voiceless, must use its
knowledge capital and networks of busi-
ness and civic organisations to forge
collaborations for the advancement of
equality, equity, and justice.

Judge Lenyai also thanked the dele-
gates for their hard work to promote ac-
cess to justice. ‘Your contributions and
participation will further grow the BLA
into a formidable organisation that rep-
resents the legal sector and communities
at large,” she said.

Judge Lenyai also used the opportu-
nity to thank everyone for their support,
guidance, and lessons over the years, as
well as the nomination to the Judicial
Service Commission. She noted that it
would be her last NGM as the Deputy
President of the BLA as she had been ap-
pointed to the Bench. ‘T am worthy be-
cause of your belief in my capability. ...
The BLA will hold a special place in my
heart. I know it will grow from strength
to strength in advancing the interest of
black lawyers and transforming the legal
sector,’ Judge Lenyai concluded.

Former Deputy President of
the Black Lawyers Association (BLA),
Judge Mabaeng Denise Lenyai
welcomed guests to the BLA’s
national general meeting, which
was held under the theme:
‘The past, the present and future:
Law as a tool for social justice
in a developmental state’.

What is the duty of legal
practitioners in a

developmental state?

One of the invited speakers to the NGM,
was the Judge President of the Free State
Division in Bloemfontein, Cagney John
Musi. Judge President Musi said that
when looking at the theme of the day,
two terms stood out for him, namely,
‘social justice’ and ‘developmental state’.
He said that in SA, many people live on
the margin where the socio-economic
rights referred to in the Constitution are
not ‘up-there’, and to see that one need
only look at the number of matters being
referred to the Constitutional Court (CC)
to enforce those socio-economic rights.
He added that budget constraints ham-
per the development of the state and
that is why many cases referred to the
CC will be progressively realised. ‘I say
progressively in the sense that all the
rights cannot be realised immediately,
taking the state’s constraints into con-
sideration,’ he said.

Social justice discussed

at BLA NGM

Judge President Musi said many legal
practitioners go to university, study, and
enter practice with a jaded view of what
a legal practitioner’s job is, namely, to
make money and look after their family.
He said that in a country like SA, legal
practitioners should put such thoughts
on the backburner. ‘To be a [legal prac-
titioner] one’s duty is to the betterment
of society and the community and to
make sure that every person enjoys their
rights,” he said. Judge President Musi
said it is a privilege to study and it is
a privilege that should be harnessed to
make sure South African’s have a better
life and that the developmental state will
grow rapidly and adequately to make
sure the people have the means to make
a better living.

Judge President Musi referred to the
cholera outbreak in Hammanskraal, add-
ing that such incidents should not hap-
pen in a country like ours. He asked how
aware legal practitioners are of the social
ills and what do they do as a profession,
whether collectively or individually, to
make sure the government performs and
does what it ought to do? He added that

Judge President of the Free State
Division in Bloemfontein,
Cagney John Musi said that in
South Africa, many people live on
the margin where the socio-economic
rights referred to in the Constitution
are not ‘up-there’.
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Judge at the Land Claims Court,
Luleka Flatela was the keynote
speaker at the Black Lawyers
Association’s national general
meeting. She referred to the 63-year
anniversary of the Ingquza Hill
massacre during her address.

basic human rights are entrenched in
the Constitution, and it is only the legal
profession that can make sure that the
members of the community enjoy these
rights.

Judge President Musi said that in this
day and age, after we have struggled to
make sure SA is a better place for all
those who live in it, sitting and folding
our arms is not the order of the day. He
added when bad things happen around
us, legal practitioners should make sure
that they stop the situation, adding that
the theme of the NGM was a relevant
topic in SA as the country is going into
an election year.

Keynote address

Judge at the Land Claims Court, Luleka
Flatela was the keynote speaker at the
NGM. Judge Flatela said it was a hum-
bling experience speaking to the BLA on
the topic, and started off with a quote
from the book, I Write What I Like: Select-
ed Writings (1978) by Steve Biko where it
reads: ‘Merely by describing yourself as
black you have started on a road towards
emancipation, you have committed your-
self to fight against all forces that seek
to use your blackness as a stamp that
marks you out as a subservient being.’
Judge Flatela referred to the 63-year
anniversary of the Ingquza Hill mas-
sacre, which took place in Lusikisiki, in
the Eastern Cape. She said that the ru-
ral AmaMpondo fought against the re-
gime who was using the law to control
the people and to take their land. The
government of the time open fired on
the ‘rural peasants’ and 11 people were
killed and many others were injured.
‘The history of how the law, in the
past, was used to enslave people is a re-
minder that we come from that history,’
Judge Flatela said, adding that this story
was told to her by her father, and at the

time of hearing the story she felt that
there should be justice for such people.
It was then that she applied for a learn-
ership, enrolled for her a BProc degree,
and joined the student movement, and
she also established the BLA’s Student
Chapter at Walter Sisulu University.
Judge Flatela said that the BLA encour-
ages its members to enrol in commercial
law courses and the like, but ‘the BLA
did not inform us on how to establish
a non-profit organisation (NPO), to ad-
vance the struggles and put the rights
of the people before the court,” she said.
She noted that NPOs advance the socio-
economic rights of the people on behalf
of the people. Black legal practitioners
are nowhere to be found in this arena.
‘All the matters that black legal practi-
tioners should be handling are handled
by the NPOs and it keeps government on
their toes and keeps government aware
of people’s rights’, Judge Flatela added.
Judge Flatela explained that a develop-
mental state, such as SA, is a state that
was recently formed and includes every-
one in the state. The government is in-
timately involved and uses its resources
to advance the people’s rights by creat-
ing a better life for the people, by using
the resources at its disposal. She added
that legal practitioners should not be de-
terred from advocating people’s rights. ‘I
wish to encourage you, not to only look
at the 25% of fees that you can make in
a matter, but look at human rights mat-
ters, at the people who are likely to die
of cholera, or lack of healthcare, children
who are likely to die due to pit toilets.
Do not ignore the call, you need to look
at issues to advance the people’ she con-

cluded.
DLA }

Established in 1977

BLACK LAWYEY
ASSOCIATION ¢

Chairperson of the Legal Practice
Council, Janine Myburgh,
said that as South Africans look
in the past, we know that the law has
not always been used as a tool for
achieving social justice.

Messages of support

Various organisations gave their mes-
sages of support to the BLA. The Chair-
person of the Legal Practice Council
(LPC), Janine Myburgh, said that as South
Africans look in the past, we know that
the law has not always been used as a
tool for achieving social justice. She said
that the country has come a long way,
but when we consider the present, there
is still much to be done. She said that it
is imperative that the legal system con-
tinues to evolve and adapt to the needs
of society.

Ms Myburgh said she was concerned
with the lack of decorum in courts by
practitioners. Adding that legal practi-
tioners should hold themselves and their

Members of the Black Lawyers Association’s Student Chapter in
Bloemfontein. Back row from left: Brendon Ncube; Tshegofatso Kraalshoek
and Rhulani Ndlovu. Front row from left: Nkosazana Mrwetyana;
Nthati Olifant and Naledi Matutle.
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Black Lawyers Association (BLA) President, Bayethe Maswazi handing
over a token of appreciation to family representative, Lumkile Moloi,
whose father Judge Khalipi Jacob Moloi passed away in 2017. Pictured with
them is the Secretary General of the BLA, Mamathung Charlotte Mahlatji.

fellow practitioners accountable when
dealing with the judiciary, the magistra-
cy, stakeholders, and the public. She said
that a lack of decorum is a danger to the
standards and dignity of the profession
and the rule of law.

Ms Myburgh noted that the LPC is
concerned about the outcome of the ex-
aminations. She said that the LPC was
holding regular meetings and forums
with stakeholders and is continuously
addressing the situation.

In her message of support to the BLA,
Law Society of South Africa’s (LSSA’s)
President, Eunice Masipa said that the
LSSA will continue to work with the BLA

Law Society of South Africa’s (LSSA)
President, Eunice Masipa said
that the LSSA will continue to work
with the Black Lawyers Association
and will continue with their com-
mitment to work on transformation,
gender, and youth issues.

and will continue with their commitment
to work on transformation, gender, and
youth issues. Ms Masipa said as the or-
ganisations come together, they need to
ponder on the current position of the
legal profession. Increased regulatory
fees, compliance costs and personal in-
demnity costs must be looked at and
resolutions must be taken.

Ms Masipa said that as we celebrate
100 years of women in the profession,
we cannot ignore the fact that current
structures do not accurately reflect the
current population of the country, add-
ing that we must actively work to give
every woman a voice and promote gen-
der transformation.

Other messages of support were giv-
en by the Vice-President of Organised
Business in the Black Business Council,
Gregory Mofokeng, Deputy President of
the South African Women Lawyers Asso-
ciation, Lily Malatsi-Teffo and Legal Prac-
titioners’ Fidelity Fund Chief Executive
Officer, Motlatsi Molefe.

After the morning’s session, an award
of appreciation was given to the family
of Judge Khalipi Jacob Moloi who passed
away in 2017. Judge Moloi was a former
President of the BLA and served two
terms.

BLA President,

Bayethe Maswazi,

thanked the family for sharing Judge Mo-
loi with the legal fraternity. He said he
would like the family to remember that
the token of appreciation means that the
Moloi family has a special place in the
BLA’s heart.

Kathleen Kriel BTech (Journ) is the
Production Editor at De Rebus. a

LAW SOCIETY

OF SOUTH AFRICA

(LEAD)

PROJFESSIONAL

nLwuyw

Date: 16 February 2024
Venue: Silver Lakes Golf Course,
La Quinta Street,

Silver Lakes, Pretoria, 0081
Registration: 10:00am
Tee off: 11:00am
Tickets: R 4000 (four-ball)

E-mail:
ISABEL@LSSA.org.za
for more information.

The funds received from the
LSSA Charity Golf Day will
go to the following initiatives:

+ A bursary for a Candidate legal
practitioner

» Funding for legal education

+ A PPD (Post-qualification
Professional Development)
bursary

« Continued support to Children’s
Homes of Safety

+ Children taken away from their
parents and placed in homes of
safety by our courts.
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Are legal practitioners obliged
to blow the whistle on
unethical conduct

of their peers?

By
Thomas

Harban

e live in an age where

technology has made the

accessing and sharing

of information relatively

instantaneous. This in-
cludes information on the unfortunate
instances where legal practitioners have
engaged in dishonest or irregular con-
duct. There may be instances where
the unprofessional conduct is known to
other members of the legal profession
for some time before action is taken by
the Legal Practice Council (the LPC), in
the event of a violation of a rule falling
within its statutory mandate. Losses to
clients and other third parties could be
mitigated if impugned conduct is report-
ed early, as would the risk of the offend-
ing conduct bringing the profession into
disrepute. The question raised in this ar-
ticle is whether there is an obligation on
a legal practitioner who is aware of un-
ethical conduct of another legal practi-
tioner to report such conduct to the LPC.

The current compliance requirements
applicable to legal practitioners, include
an alertness to, and a reporting of, suspi-
cious financial transactions in terms of
the Financial Intelligence Centre Act 38
of 2001. These changes have come into
effect many decades after the sanctity of
the attorney-client confidentiality prin-
ciples have been in place. If suspected
criminal actions by clients must now be
reported, should there not be a similar
obligation to report the unethical con-
duct of our peers?

The attitude of being one’s ‘brother’s
keeper’ or one’s ‘sister’s keeper’ to the
detriment of the public and the profes-
sion is misplaced in the modern operat-
ing environment. The independence of
the legal profession and self-regulation
are some of the principles that are con-
stantly emphasised, as is the protection
of the image of the profession. An ob-
ligation to report the unethical conduct
of other legal practitioners will enhance
the observation of these principles. 1
refer to reports of unethical conduct
that are substantiated by evidence and
made in good faith. A common example

is where a legal practitioner is unable or
unwilling to properly account for funds
held in trust, breaches obligations to pay
over funds when they are due or fails to
answer correspondence or to take calls
from a party to whom funds are due
to be paid. These are all significant red
flags, yet some legal practitioners may
be reluctant to tell on their peers or not
be aware what their obligations are in
this regard.

The risks

The risk of unsubstantiated, retaliatory
reporting exists as is the ever-present
danger of reports made in bad faith.
Warning that circumspection is required
in making allegations of misconduct
against other lawyers, Professor Gino
Dal Pont notes that ‘[the] more serious
the allegation, the more circumspect its
maker should be’ and ‘[because] allega-
tions of misconduct against a fellow le-
gal practitioner are serious - if proven,
they can potentially threaten his or her
livelihood and, at the least, his or her
reputation - there are good reasons for
prospective lawyer-reporters to exer-
cise the said circumspection. It stands
to reason that allegations made without
proper cause and unsubstantiated by
the evidence can turn the disciplinary
tables the other way. On more than one
occasion in recent times, lawyers shown
to have made unjustified allegations of
misconduct against other lawyers have
themselves been subjected to profes-
sional discipline’ (Professor Gino Dal
Pont ‘Pointing the finger’ (2011) Novem-
ber Brief'18).

Writing on the Australian experience,
Professor Dal Pont opines that:

‘lit] has been observed that “it is es-
sential to the maintenance of profes-
sional standards and the confidence of
the public in the (largely) self-regulated
legal profession, that where profes-
sional standards are not met, and the
matter cannot be resolved, the issue be
referred to the appropriate authority”,
and that “[p]ractitioners have a profes-
sional obligation to do so”. There is

limited recognition of this obligation in
the legal profession legislation, which
requires lawyers to report other lawyers’
dishonesty or irregularity in accounting
for trust money, and to self-report, inter
alia, their conviction for serious offenc-
es or tax offences and their insolvency.
Fulfilling these obligations presents a
means, beyond client complaint and
judicial referral, whereby regulatory au-
thorities are apprised of matters going
to lawyers’ professional conduct. The
South Australian and Victorian profes-
sional rules contain an ostensibly more
encompassing obligation in this regard,
but it remains unclear whether it ex-
tends beyond reporting of a lawyer’s
own misconduct.

Be that as it may, it is hardly unpro-
fessional to report another lawyer’s
misconduct to the appropriate body.
Leaving aside the difficult ethical issues
arising out of any prescriptive general
obligation to report others’ misconduct
- in particular, how any such duty is to
be enforced and the consequences of
its breach - lawyers are, after all, well
positioned to identify and report mis-
conduct, which can, in turn, perform a
valuable quality assurance role for the
profession’ (footnotes omitted).

The corollary of a duty to report un-
professional behaviour is the risk of
sanction for those legal practitioners
who do not comply with their obliga-
tions to report. Unsubstantiated report
and those made in bad faith will have
consequences for the purported whistle-
blowers concerned.

The risks of a rapid slide into mud-
slinging can be gleaned from the allega-
tions made in some of the claims (and
counterclaims) in defamation cases be-
tween legal practitioners. Complaints
and counter-complaints between the
parties may have been lodged with the
LPC. In those cases, there is often mud-
slinging between the parties that does
not enhance the principles of self-regu-
lation or the promotion of the high ethi-
cal standards of conduct demanded of
members of the profession. There may
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be another motive at play rather than ob-
servance of an obligation to alert the LPC
of supposedly offending conduct. This
may be one of the reasons that profes-
sional indemmity insurance companies
either exclude defamation claims or only
offer cover for such claims as an extension
to their policies. Defamation claims are ex-
cluded from the Legal Practitioners Indem-
nity Insurance Fund NPC’s Master Policy
(see clause 16(0)).

The Legal Practice Act,
Rules and the Code

The Rules made under the authority of ss
95(1), 95(3) and 109(2) (the rules) of the Le-
gal Practice Act 28 of 2014 (LPA) stipulate
that:

‘Report of dishonest or irregular con-
duct

54.36 Unless prevented by law from do-
ing so every legal practitioner is required to
report to the Council [the LPC] any dishon-
est or irregular conduct on the part of a
trust account [legal] practitioner in relation
to the handling of or accounting for trust
money on the part of that trust account
practitioner’ (my italics).

‘Trust account practitioner’ is not de-
fined in the LPA or the Rules, but ‘trust
account practice’ is defined in r 1.35 as
meaning —

‘a practice conducted by —

1.35.1 one or more attorneys who are; or

1.35.2 an advocate referred to in section
34(2)(b) ... who is in terms of the Act, re-
quired to hold a Fidelity Fund certificate.’

There is a similar definition in s 1 of the
LPA and para 1.28 of the Code of Conduct
for all Legal Practitioners, Candidate Le-
gal Practitioners and Juristic Entities (the
Code). It follows that a trust account prac-
titioner will practice in a ‘trust account
practice.’

Paragraph 5 of the Code provides that:

‘5. Legal practitioners, candidate legal
practitioners ... are encouraged to report
unprofessional conduct by other legal
practitioners, candidate legal practition-
ers or juristic entities to the Council in the
manner prescribed in the rules prescribing
the disciplinary procedure’ (my italics).

While r 54.36 imposes a requirement
on legal practitioners to report offending
conduct in respect of the handling of, or
accounting for trust money, on the part of
their peers, para 5 of the Code only uses
less coercive language in encouraging the
reporting of unprofessional conduct. It is
trite that the misconduct referred to in
r 54.36 will also be a form of professional
misconduct falling within para 5 of the
Code. Consistent use of the same term
(whether adjective or verb) in the Rules
and the Code would, with respect, have
better articulated the intention of the
drafters and conveyed the compulsory na-
ture of the reporting obligation, if that was
their intention.

PRACTICE MANAGEMENT - LEGAL PRACTICE

Regard may be had to the obligations to
report in foreign jurisdictions as we seek
to crystallise the obligations for South Af-
rican legal practitioners and define them.
How the information supplied to the LPC
is actioned will also affect the rate at which
reports are provided by members of the le-
gal profession, and the confidence that the
whistleblowers will have in the process.

The Model Rules of Professional Con-
duct adopted by the American Bar Asso-
ciation, for example, create such an obliga-
tion.

‘Rule 8.3 Reporting Professional Mis-
conduct

Maintaining the integrity of the profes-
sion
a) A lawyer who knows that another lawyer

has committed a violation of the Rules

of Professional Conduct that raises a

substantial question as to that lawyer’s

honesty, trustworthiness, or fitness as

a lawyer in other respects, shall inform

the appropriate professional authority’

(my italics).

The Federation of Law Societies of Can-
ada’s Model Code of Professional Conduct
lists a wider range of circumstances where
the duty to report exists, covering integri-
ty, client protection and professional com-
petence. It stipulates that:

‘Duty to report

7.1-3 Unless to do so would be unlaw-
ful or would involve a breach of solicitor-
client privilege, a lawyer must report to the
Society:

a) the misappropriation or misapplication
of trust monies;

b) the abandonment of a law practice;

¢) participation in criminal activity related
to a lawyer’s practice;

d) conduct that raises a substantial ques-
tion as to another lawyer’s honesty,

trustworthiness, or competency as a
lawyer;

e) conduct that raises a substantial ques-
tion about the lawyer’s capacity to pro-
vide professional services; and

f) any situation in which a lawyer’s clients
are likely to be materially prejudiced’
(my italics).

Conclusion

It is hoped that the LPC will clarify what
the obligations of legal practitioners are
in respect of the reporting of unethical
conduct by other legal practitioners. Le-
gal practitioners, together with the LPC
and the courts, have an essential role to
play in maintaining the boni mores of
the profession. Pursuing that role with
vigour will go a long way in enhancing
the public perception of the profession
and dispelling the myth that the legal
profession is a closed circle that vigor-
ously guards its territory and is slow to
act against those who violate their ethi-
cal duties.

The members of the profession have
an important role to play in ensuring
compliance by their peers with the prin-
ciples of independence, self-regulation,
meeting the high standards of profes-
sional conduct and the enhancement of
the image of the legal profession are to
be maintained. I am, however, not es-
pousing a view that legal practitioners
become ubiquitous whistleblowers seek-
ing out every misdemeanour to report to
the LPC. A carefully considered profes-
sional decision will have to be made in
each case on the evidence available to
the potential whistleblower. The whistle-
blower jurisprudence developed in re-
spect of the Protected Disclosures Act
26 of 2000 may provide some guidance.

Related reading:

Jerome Doraisamy ‘Obligation
to report on fellow practition-
ers would be “draconian”™ (www.
lawyersweekly.com.au, accessed
28-7-2023).

Ronald D Rotunda ‘The lawyer’s
duty to report another lawyer’s
unethical violations in the wake
of Himmel’ (1988) University of
Illinois Law Review 977.

Hinshaw ‘California’s new
“Snitch” rule means attorneys
must report other attorneys’
misconduct to the State Bar or
Tribunal’ (www.hinshawlaw.com,
accessed 28-7-2023).

Megan Zavieh ‘Attorney mis-
conduct - time to tattle?’ (www.
attorneyatwork.com, accessed
28-7-2023).

Thomas Harban BA LLB (Wits) is the General Manager of the Legal Practi-

tioners Indemnity Insurance Fund NPC in Centurion.
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Kgomotso
Ramotsho

e Rebus news reporter,

gomotso Ramotsho spoke

o legal practitioner Azhar

Aziz-Ismail on what legal

practitioners should and

should not do when using ChatGPT (and

similar forms of generative artificial intel-

ligence (AI)). This comes after a South Af-

rican legal practitioner was caught in the

magistrate’s court using ChatGPT, refer-

encing what was described as ‘fictitious’
citations, facts, and decisions.

Mr Aziz-Ismail is a Knowledge Manag-
er who is developing and managing the
Knowledge Department at Clyde & Co. He
is also the youngest executive member of
the Gauteng Attorneys Association (GAA)
and Johannesburg Attorneys Association
(JAA), and heads the Knowledge, Legal
Technology, and Innovation portfolio of
the JAA. Mr Aziz-Ismail explained to De
Rebus that ChatGPT is a generative Al
chatbot that uses natural language pro-
cessing and is not connected to the In-
ternet. He said that ChatGPT has a free
version and a premium version, which is
a lot more accurate.

Mr Aziz-Ismail pointed out that Chat-
GPT should be used as a basic starting
point when one is doing internal research,
because it is not connected to the Inter-
net, therefore, it is not going to pull infor-
mation live from the Internet. He added
that when correctly instructed to give
certain information and it does not have
that information, it typically responds by
stating that it does not possess that par-
ticular information. Mr Aziz-Ismail point-
ed out that the free version of ChatGPT,
which is in the testing stage, is available
to the public so that people can train it.
He added that a lot of people make the
mistake of thinking that ChatGPT is a
search engine. In reality, it is a large lan-
guage model that does not have access
to real time information. The last update
that ChatGPT had was in September 2021.

Mr Aziz-Ismail said that the most im-
portant thing that legal practitioners
should know is that what you type in, is
what you are going to get out. The more
specific one is, the more tailored the re-

Law firms should develop
policies on the use of Al

sponse will be. He added that ChatGPT

makes life easier by helping users write

things eloquently, but to get what you
want, one cannot copy and paste, one
must review what they type.

Mr Aziz-Ismail pointed out that Chat-
GPT is generative Al and generative Al
can be manipulated, however, he men-
tioned that there are safeguards OpenAl
have put in place warning users of some
of the risks of using ChatGPT. Mr Aziz-
Ismail spoke about Al ‘hallucination’ and
said that this is where the risk comes in
with ChatGPT. He noted Al hallucination
came to be known in the legal profession
in March 2023. He explained that Al hal-
lucination is when Al creates information
out of thin air, that does not exist. He said
that it is risky for legal practitioners to
use ChatGPT for research. He pointed out
that this started in New Zealand, where
a legal practitioner used generative Al to
find relevant case notes, which did not go
well.

Mr Aziz-Ismail pointed out that a le-
gal practitioner in New Zealand found
a case through ChatGPT, however, on
researching the case reached out to the
Law Society in New Zealand, where the
law librarians found that the case did not
exist. ‘This gave us as lawyers the first
[instance] of artificial intelligence halluci-
nation’. He added that as great as Al is
at helping legal practitioners with writ-
ing, it can generate both real cases and
non-existent cases. He pointed out that
legal practitioners need to be responsible
when using ChatGPT. He added that law
firms must have policies around genera-
tive AL That law firms must also develop
standards on the dos and don’ts of using
generative Al Some of the tips he shared
on what and what not to do, when using
generative IA, include the following:

o Legal practitioners using Al technology
should only use it as a starting basis of
internal research, however, it should
not be the end all of the legal practi-
tioner’s research.

o Legal practitioners must apply their
own legal expertise when critically as-
sessing the Al content for accuracy.

o Legal practitioners need to check cited
case law, articles, sources, and any-
thing that ChatGPT refers to, to make
sure it is not Al hallucination.

o If used for research, legal practitioners
must only use Al for internal research
and verify the information generated.

o Another risk that legal practitioners
should be aware of when using Al is
intellectual property copyright. Do not
infringe on copyright.

Legal practitioner,
Azhar Aziz-Ismail, cautions the
responsible use of artificial
intelligence chatbots.

e Legal practitioners need to examine
publicly available information when
using ChatGPT, they must fact check.

e Legal practitioners should not input in-
dividual client information or any com-
mercially sensitive information belong-
ing to the firm or clients, which can
identify a matter, legal practitioner, cli-
ent, or other employees at the law firm.

¢ Do not enter special or sensitive infor-
mation on a chatbot.

e Junior legal practitioners using gen-
erative Al need to notify the person
reviewing their work, so that they can
apply extra scrutiny to it.

Mr Aziz-Ismail said: ‘While these tools
are amazing, we need to be responsible
lawyers, we need to do our due diligence.
We need to make sure that we are apply-
ing our minds and legal expertise. What
is also important to emphasise is that
artificial intelligence does not mean the
end of lawyers. It is not going to replace
you as a lawyer. What it is going to do, is
that lawyers who use artificial intelligence
smartly, correctly and take advantage of
it, will replace those who don’t, who re-
fuses to move with the time. It is not that
you should not use it, play around with it,
explore it, but don’t blindly use it in your
work. You have the legal expertise and be
careful of your prompts.” He added that
if legal practitioners are not careful with
prompts when using Al, they might pull
up things that are not applicable in the
South African jurisdiction. Mr Aziz-Ismail
stressed that legal practitioners have
a greater duty of confidentiality and a
greater duty of privilege.

Kgomotso Ramotsho Cert Journ
(Boston) Cert Photography (Vega)

is the news reporter at De Rebus.
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By
Prof Michele

van Eck

he use of technology is fast
changing not only the law but
also the practice of law. Chat-
GPT is a good example of a tech-
nological tool used to increase the effi-
ciency and speed of completing tasks.
Irrespective of these potential benefits,
there are significant risks in the use of
such tools in the legal profession, which
are also closely linked to the ethical
and professional duties of legal practi-
tioners. These risks and related pitfalls
include, for example, maintaining the
privilege and confidentiality of a client’s
information when legal practitioners use
ChatGPT, the ethics of charging fees for
tasks completed by ChatGPT and ensur-
ing the quality and correctness of any
work product produced by ChatGPT.

Maintaining privilege and
confidentiality

Section 3.6 of the Code of Conduct for
all Legal Practitioners, Candidate Legal
Practitioners and Juristic Entities re-
quires legal practitioners to ‘maintain le-
gal professional privilege and confiden-
tiality regarding the affairs of present or
former clients or employers, according
to law’ (the Code). However, when us-
ing chatbots, like ChatGPT, privileged
and confidential information is at risk.
Take, for instance, OpenAl may save and
use any information that is submitted to
ChatGPT to improve OpenAl’s services
(Michael Schade ‘How your data is used
to improve model performance’ (https://
help.openai.com, accessed 28-7-2023)).
In addition, OpenAl notes that ‘conversa-
tions may be reviewed by [their] Al train-
ers to improve [their] systems’ (Natalie
Staudacher ‘What is ChatGPT?’ (https://
help.openai.com, accessed 28-7-2023)).
This means that the information that is
provided to ChatGPT would be stored
and is reviewable by OpenAl. In instances
where legal practitioners use ChatGPT in
their legal practice, then any information
provided to the chatbot may pose a sig-
nificant risk to privileged, confidential
and proprietary information of clients.
In fact, OpenAl specifically warns users
against providing sensitive information
when using ChatGPT (Staudacher (op cit)
at para 8).

To avoid and mitigate such risks, le-
gal practitioners should refrain from
disclosing any personal, sensitive, confi-
dential, privileged, or proprietary infor-
mation of clients or their employer when
using ChatGPT. Failure to do so will not
only be a potential breach of a legal prac-
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Pitfalls and traps for legal

titioner’s professional and ethical duties
but may also be a breach of their con-
fidentiality obligations towards their cli-
ents and employer.

Charging of fees

ChatGPT has the capability of complet-
ing tasks much faster than the average
legal practitioner would ever hope to
achieve. A legal practitioner may, un-
der these circumstances, be tempted to
leverage such efficiencies and charge
the same fee for the work produced
by ChatGPT as what they would have
charged for having completed the task
themselves in an ordinary manner. Such
conduct may be ethically and profes-
sionally questionable. Take for instance,
similar conduct (in the context of stand-
ardised documents) which was strongly
criticised by our courts when legal prac-
titioners embarked on the mass produc-
tion and use of court applications (ef-
fectively recycling standard documents,
like affidavits) in the matters of Cele v
the South African Social Security Agency
and 22 Related Cases 2008 (7) BCLR 734
(D), Sibiya v Director-General: Home Af-
fairs and Others [2009] 3 All SA 68 (KNP),
Absa Bank Ltd v Havenga and Similar
Cases 2010 (5) SA 533 (GNP), and Teka-
lign v Minister of Home Affairs and Oth-
ers and Two Similar Cases [2018] 3 All
SA 291 (ECP).

Legal practitioners should avoid the
temptation of charging the same fees
when less time is spent on the work pro-
duced for clients (especially when the
only work done is of an administrative
nature). This notwithstanding, a legal
practitioner is entitled to a reasonable
fee for the work produced but are not to
overreach or charge fees that are unrea-
sonably high (see paras 3.12 and 18.7 of
the Code). Determining what is reason-
able would relate to the actual amount
of time spent, the type of work done,
as well as the complexity of the matter.
Put differently, ethical and professional
duties prevent a legal practitioner from
charging the same fee for drafting or
amending a document as opposed to
completing standard form documents
purely from an administrative perspec-
tive, and such a principle may also apply
to producing work through technologies
like ChatGPT where little or no work is
done by the legal practitioner (see, for
example, M Van Eck ‘Ethical and profes-
sional duties in the use of recycled legal
instruments: A trio of cases’ (2020) 2
TSAR 354).

practitioners when using ChatGPT

Integrity of the work

product

The risk with any technology, including
ChatGPT, is that the information provid-
ed is not always accurate and correct. In
fact, OpenAl admits this by stating that
‘ChatGPT will occasionally make up facts
or “hallucinate” outputs’ (Staudacher (op
cit) at para 13). In addition to this, Ope-
nAl warns that ‘ChatGPT is not connected
to the internet, and it can occasionally
produce incorrect answers. It has lim-
ited knowledge of world and events after
2021 and may also occasionally produce
harmful instructions or biased content’
(Staudacher (op cit) at para 4).

In this regard, a legal practitioner
should be cautious in accepting the work
produced and answers received by Chat-
GPT and should scrutinise all feedback
from ChatGPT to ensure accuracy, cor-
rectness and appropriateness of the in-
formation and feedback received from
the chatbot. Ultimately, a legal practi-
tioner remains responsible for their work
product and cannot blame ChatGPT (or
any other technologies that may have
been used) for mistakes or inaccuracies.
This principle is found in para 18.14 of
the Code, which notes that any work pro-
duced by a legal practitioner must be of
a ‘degree of skill, care or attention, or of
such a quality or standard, as may reason-
ably be expected of [a legal practitioner]’.

Concluding remarks
Although ChatGPT may be a valuable
tool, especially in the increased efficien-
cies and the optimisation of time, the
use of such technologies is not without
risk. Legal practitioners should remain
vigilant and use such technological tools
with caution. After all, ChatGPT is not a
‘shortcut’ for legal practice.

Ultimately, regardless of the mode
of producing work (whether manually
or through technology), a legal practi-
tioner’s ethical and professional duties
remain intact and must be observed. In
fact, one may say that a legal practitioner
must be more vigilant in preserving pro-
fessional integrity and honesty with the
use of such technologies, like ChatGPT
(see, for example, para 3.1 of the Code).

Prof Michele van Eck BCom (Law)
(RAU) LLB LLM (Uj) LLD (UP) BTh
(SATS) is an Associate Professor

and head of the Department of Pri-
vate Law at the University of Johan-
nesburg. a
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PRACTICE NOTE - COMPANY LAW

By

Kabai

mployers must make sure

that when new policies are

put into effect, they consult

employees. To consult with

employees is to say to them,

for example, ‘I have inten-
tions of doing this; what do you wish to
say about that?’ as compared with ‘this
is what is going to be done’.

If the policy materially alters the em-
ployees’ employment terms and circum-
stances, both parties must endeavour to
reach an agreement that benefits both
parties, as this might be an issue of dis-
pute. Where there is a union that rep-
resents employees, consult with it, and
explain what the purpose of the policy
is, allowing them to provide input. A
typical consultation would involve the
following -

e presenting the employees or the union
with the necessary details concerning
the change that is planned;

¢ allowing the employees or the union
to communicate their or its opinions
in reaction to the information present-
ed; and

e a genuine review of the employees’ or
the union’s viewpoints prior to reach-
ing a final decision and implementing
the policy.

Policies matter because they promote
consistency and the achievement of a
given objectives. They are important in
establishing rules that regulate an organ-
isation’s behaviour and are an important
element of an organisation’s culture.

The issue of compliance with the com-
pany’s policy was recently brought into
focus in the Labour Court (LC) in Taguzu
v Commission for Conciliation, Mediation
and Arbitration and Others (unreported
case no JR1785/18, 27-6-2023) (Tlhotl-
halemaje J). In this case, the Chefs Ware-
house, a restaurant, introduced a policy
after consulting with all its staff, requir-
ing all front waiters to declare all cash
gratuities received from customers. The
policy’s purpose was for the restaurant
to ensure that at least 25% of all gratui-
ties were divided with all back-of-house
staff members, who also contributed to
patrons’ services and diners’ experience.

With the exception of the applicant, all
staff members supported the policy. All
staff members signed the policy, and the
applicant refused to sign it; yet, while re-

Michael

Do company policies have

to be complied with?

fusing to sign it, the applicant verbally
agreed to abide by it. The applicant also
demonstrated adherence to the policy by
declaring her gratuities on the same day
the policy became effective.

However, it was determined that on
10 and 11 February 2018, the appli-
cant failed to declare the gratuities she
received in accordance with the policy
thereby breaching the policy. In the end,
the applicant was dismissed for failing to
adhere to the restaurant policy, and the
matter was referred to the Commission
for Conciliation, Mediation and Arbitra-
tion (CCMA). In the CCMA, the applicant
claimed she never agreed to the policy
since she never signed it, that there was
no proper consultation, and that she had
not failed to disclose her gratuities. The
commissioner, on the other hand, stated
that proper consultations were made
and that her refusal to sign the policy
did not render it unlawful or invalid. The
commissioner determined that if the ap-
plicant had concerns about the policy’s
implementation, she should have filed a
complaint with the CCMA, which she did
not do. The commissioner further deter-
mined that the applicant had violated
the policy by failing to declare the cus-
tomer gratuities she had received.

The applicant brought this matter to
the LC for review, contending, among
other things, that the commissioner
failed to apply his mind to the facts and
thereby reached an unfair and irrational
conclusion.

After reviewing the matter, the LC
agreed with the commissioner that the
policy was not invalid. The LC also con-
tended that the fact that the applicant
did not agree to the policy did not imply
that she was not consulted. The judge
commented that the applicant seemed
to have endeavoured to comply with the
policy as and when it suited her.

The LC was also of the view that the
policy did not in any material respects
alter the applicant’s terms and condi-
tions of employment. Finally, the LC
decided to dismiss the applicant’s appli-
cation to review and set aside the arbi-
tration award.

A takeaway here is that if an employee
or union is dissatisfied with the com-
pany’s policy that is being implemented,
they should approach the CCMA.

The policy could be invalid if it ma-
terially alters the terms and conditions
of employment. However, the LC in this
matter pointed out that if indeed the ap-
plicant’s terms and conditions were al-
tered, she ought to have approached the
CCMA with a dispute in that regard un-
der the provisions of s 64(4) or s 186(2)
(a) of the Labour Relations Act 66 of
1995.

A further finding is that not signing a
policy does not automatically render it
invalid.

The last point is that before policies
are implemented, the employer must
ensure that employees or the union are
properly consulted.

Michael Kabai LLB (UL) LLM (Unisa)
LLM (NWU) MBA (Regent) is a legal
practitioner, adviser, and legal and
compliance manager at the South

African National Space Agency
(SANSA). The views expressed in Mr
Kabai’s article are his own and do
not reflect the views of SANSA. a
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By the
Financial

Intelligence
Centre

ADVERTORIAL - FIC

Identifying beneficial

ownership: A crucial step in

combating financial crime

nderstanding who ultimately

benefits from business rela-

tionships or a single transac-

tion is key to combating crime
in South Africa’s financial system. Busi-
nesses listed as accountable institutions
in terms of the Financial Intelligence
Centre Act 38 of 2001 (FIC Act) are,
therefore, required to determine the
ownership and control structure of their
clients.

Money laundering, terrorist financing
and proliferation financing trends have
shown that criminals often misuse legal
persons to obscure the true ownership
or control of funds, which are derived
from illegal activities or intended for il-
legal activities.

The amendments to the FIC Act in De-
cember 2022, further aligned domestic
legislation to the international anti-mon-
ey laundering, counter-terrorist financ-
ing and counter-proliferation financing
standards set by the Financial Action
Task Force.

A ‘beneficial owner’ is a ‘natural per-
son who directly or indirectly — ultimate-
Iy owns or exercise’s effective control of —
a client of an accountable institution; or
a legal person, partnership, or trust ...’
(our italics). Section 21B of the FIC Act
sets out the obligations for accountable
institutions to identify and take reason-
able steps to verify the beneficial owner.

Natural person

The definition of ‘beneficial owner’ in-
cludes the scenario where a natural per-
son ‘exercises control of a client [that is
also a natural person] of an accountable
institution on whose behalf a transaction
is being conducted’.

Legal person

Where the client is a legal person, the ac-
countable institution must follow a pro-
cess of elimination to identify the bene-
ficial owners. An accountable institution
must first identify the natural person
who has a controlling ownership inter-
est in the legal person. If the ownership
interests do not indicate a beneficial
owner, or if there is doubt as to whether
there is a person with the controlling
ownership interest, then the account-
able institution must establish the nat-
ural person who exercises control over
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the legal person ‘through other means’.
This may include through voting rights
attaching to different classes of shares
or through shareholders agreements or
nominee shareholders.

‘If no natural person can be identi-
fied who exercises control through other
means, the accountable institution must
determine who the natural person is who
exercises control over the management
of the legal person’ (see FIC Guidance
Note 7).

Trusts

When establishing a business relation-
ship or conducting a single transaction
for a trust, the accountable institution
must identify all the natural persons
linked to the trust. This principle applies
as beneficiaries are often not the only
person(s) who benefit from the trust.
The trustees and founders also have the
capacity to gain from a trust dependent
on the way the trust is set up and its pur-
pose. In addition, the trustees, founders,
and beneficiaries all can exercise influ-
ence over the decisions or operations of
a trust.

Where either one of the trustees,
founders, and beneficiaries are a legal
person, then the accountable institution
must follow the process of elimination
that applies for legal persons to identify
the natural person who is the beneficial
owner.

Partnerships

The accountable institution must iden-
tify each natural person that is a partner
to a partnership. Where a partner is a le-
gal person, then the accountable institu-
tion must follow the process of elimina-
tion to identify the natural person that is
the beneficial owner of that legal person
who is a partner.

Reasonable steps to verify
a beneficial owner’s

information

Once the accountable institution has
identified the beneficial owners, it must
then take reasonable steps to verify the
beneficial owner’s information. This en-
tails applying measures that are com-
mensurate with the assessed money
laundering, terrorist financing and pro-
liferation financing risk the business
relationship or single transaction poses.

The accountable institution could
use information obtained by reasonably
practical means while striking a balance
between the accuracy of the verification
required and the level of effort invested
to obtain such verification. The underly-
ing element of this requirement is that
the accountable institution must be sat-
isfied that it knows the identity of the
beneficial owner.

Call to register as an
accountable institution
and submit the risk and

compliance return

Attorneys and advocates required to
have a Fidelity Fund Certificate (FFC),
as stated in the sch 1 of the FIC Act are
reminded of their obligation to register
as accountable institutions with the FIC
on the registration and reporting portal,
goAML (see FIC Draft Public Compliance
Communication 47A). All attorneys and
obliged advocates are required to submit
a risk and compliance return (see Direc-
tive 6 (www.fic.gov.za)).

For more compliance information and
guidance offered to accountable institu-
tions, refer to the FIC website (www.fic.
gov.za). The FIC’s compliance contact
centre can be reached at +27 (0) 12 641
6000 or log an online compliance query
by clicking on: www.fic.gov.za.
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Do legal practitioners truly understand the

danger of ChatGPT?

By
Marciano
Van Der
Merwe

hat Generative Pre-trained

Transformer (ChatGPT) is

a phenomenon by OpenAl.

The chatbot was launched

in November 2022 and has

over 100 million users with
13 million unique visitors per day. Chat-
GPT is said to make some professionals
redundant and was used in passing a
judgment by Judge Juan Manuel Padilla
Garcia in Cartagena, Columbia.

ChatGPT uses a conversational dialogue
to generate responses to questions posed
by the user. As a Pre-trained Transformer,
it uses deep learning techniques to gener-
ate natural language text. It can generate
code, write a thesis, do reports, and pass
a law examination from the University of
Minnesota course (PM Parikh, DM Shah,
KP Parikh ‘Judge Juan Manuel Padilla Gar-
cia, ChatGPT, and a controversial medi-
colegal milestone’ (https://ijmsweb.com,
accessed 29-7-2023)). In consideration of
this widespread use and attention the fol-
lowing identifies and discusses the limi-
tations followed by the dangers of using
ChatGPT within the South African legal
profession.

For tailored legal advice, OpenAl notes
that it does not allow the use of their
models without a qualified person to
review the output. ChatGPT is not fine-
tuned to give legal advice. Users should
not rely on ChatGPT as their only source
of legal advice (OpenAl ‘Terms of use’
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(https://openai.com, accessed 29-7-
2023), ‘Disallowed usage of our models’
under ‘Usage policies’ (https://openai.
com, accessed 29-7-2023)).

OpenAl does envision legal practitio-
ners use of ChatGPT. Its usage policies
under ‘We have further requirements for
certain uses of our models’ (OpenAl ‘Us-
age policies’ (op cib), is of the view that
further requirements are needed for
certain uses of ChatGPT. Where the user
is a consumer in the legal industry, the
user must make use of a disclaimer. The
disclaimer must inform the user’s clients
that Al is being used and the potential
limitations thereto.

Additionally, the tool is sensitive to
input phrasing or attempting the same
prompt multiple times. Opposed to clari-
fying what users asked, the tool might
guess what the user’s intended query is.

Picture source: Gallo Images/Getty

However, to circumvent this, ChatGPT
Plus allows users to constantly challenge
such assumptions. OpenAl acknowl-
edges that ChatGPT can write ‘plausible-
sounding but incorrect or nonsensical
answers’ (Ian Sample ‘ChatGPT: what can
the extraordinary artificial intelligence
chatbot do?’ (www.theguardian.com, ac-
cessed 29-7-2023)).

ChatGPT may limit the unique way in
which legal practitioners service their
clients. Output generated by ChatGPT is
similar among the various ChatGPT us-
ers, in that a user can provide an input
and the output received will be the same
or similar to the output received by oth-
er users (OpenAl ‘Terms of use’ (op cit)
at provision 3(b)), therefore, resulting in
standardisation of output among users
and how legal practitioners may service
their clients.
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The tool may pose a danger to the
learning and development of early le-
gal career professionals. It relies on
feedback to help OpenAl improve its
limitations. In Michelle Mohney’s article
mention is made that the approach to
developing ChatGPT, includes reinforce-
ment learning (Michelle Mohney ‘How
ChatGPT could impact law and legal ser-
vices delivery’ (www.mccormick.north-
western.edu, accessed 29-7-2023)). This
includes human input to better align the
dialogue to human expectations and in-
tentions.

However, as contemplated Paul W
Glimcher, reinforcement learning en-
tails a process whereby a conditioned
response is brought about from a con-
ditioned stimulus (Paul W Glimcher ‘Un-
derstanding dopamine and reinforce-
ment learning: The dopamine reward
prediction error hypothesis’ (www.
pnas.org, accessed 29-7-2023)). In other
words, the more often content produced
by ChatGPT is rated as accurate, by us-
ers and ChatGPT trainers, the more re-
inforcement ChatGPT obtains that the
content is accurate.

Similarly, early legal career profes-
sionals gain experience through a simi-
lar learning process. Professionals who
solely rely on ChatGPT may be doing
their learning and development an in-
justice by only knowing what the end
content looks like and not understand-
ing why. This will hamper their ability to
perform professional work with a degree
of skill, care, or attention as may reason-
ably be expected from an attorney, in ac-
cordance with para 18.14 of the Code of
Conduct for all Legal Practitioners, Can-
didate Legal Practitioners and Juristic
Entities (the Code).

Furthermore, OpenAl does not war-
rant the accuracy of the information
produced. The company further notes, in
provision 7(b) of the ‘Terms of use’ (Ope-
nAl ‘Terms of use’ (op cit)), the services
provided by ChatGPT are on an ‘as is’
basis. There is no warranty that the ser-
vices provided are accurate or error free.

At a privacy level, the use of ChatGPT
may pose a privacy threat to organisa-
tions. In terms of s 1 of the OpenAl's
Privacy Policy (OpenAl ‘Privacy policy’
(https://openai.com, accessed 29-7-
2023)), information is collected about
the user’s browsing activities over time
and across different websites. The site
does not respond to ‘Do Not Track’ sig-
nals. Furthermore, in terms of s 2 (‘How
we use personal information’) of the
Privacy Policy, personal information is
used to provide, administer, maintain,
improve and/or analyse the services.
How personal information is used may
present a danger to the duty legal practi-
tioners have to their clients.

The Law Society of South Africa (LSSA)
places duties on legal practitioners when
using Internet-based technologies like

ChatGPT. In accordance with the LSSA
Guidelines on the Use of Internet-Based
Technologies in Legal Practice (www.lssa.
org.za), legal practitioners are required
to take reasonable steps or reasonable
protective measures. This is pursuant
to ensuring that information provided
by clients remain confidential. Thus, the
way information is used by ChatGPT may
pose a danger to the privacy of client in-
formation.

However, OpenAl holds that the con-
tent provided by the user (API content) is
not used to develop or improve the ser-
vice. It is only used to provide and main-
tain the API services (Open Al ‘Terms
of use’ (op cit) at provision 3). Notably,
there is no further elaboration on what
is meant by ‘provide and maintain’ nor
how ‘provide and maintain’ differs from
‘develop or improve’ under these circum-
stances.

There is a clear indication that non-API
content can be used to improve Chat-
GPT’s performance. Should there be a
copyright complaint, OpenAl makes pro-
vision on how the user should go about
initiating such complaint (Open AI ‘Pri-
vacy Policy’ (op cit) at provision 9).

OpenAl further limits its liability in
its terms of use. More specifically, provi-
sion 3(a) of the OpenAl's ‘Terms of use’
(op cit), states the user owns all ‘Input’.
OpenAl assigns to the user the right, title,
and interest in the ‘Output’. Output and
input amounts to content and content
may be used by OpenAl but the user is
responsible for the content, including en-
suring that it does not violate any law or
terms of use.

I submit that this is a way for OpenAl
to avoid potential liability. The user is re-
sponsible for the content whereas Ope-
nAlI has the right of use. In the event the
content is inaccurate legal professionals
will ultimately be held liable.

Liability for legal practitioners is fur-
ther evident in legislation and legal prac-
titioners are under legislative obligations
when servicing their clients. Paragraph
3.6 of the Code holds that legal practitio-
ners are to ‘maintain legal professional
privilege and confidentiality regarding
the affairs of present or former clients’.
Any use of ChatGPT must comply with
relevant legislation such as the Electronic
Communications and Transactions Act
25 of 2002 (ECTA) and Protection of Per-
sonal Information Act 4 of 2013 (POPIA).

In terms of the ECTA, liability for le-
gal practitioners may ensure if the chat-
bot is used contrary to ECTA. The ECTA
facilitates and regulates electronic com-
munications. Electronic communication
is defined as the originator sending data
messages on the originators behalf and
where the information system did not
execute the said programming. Further-
more, where a person acts as an interme-
diary they are expressly excluded under
the definition of an originator.

FEATURE - CYBER LAW

An intermediary may provide a ser-
vice in respect of the data message and,
therefore, ChatGPT may be defined as
an intermediary. Although legal practi-
tioners may make use of ChatGPT as an
intermediary, legal practitioners will still
be considered the originators of any data
message. Thus, in this instance, legal
practitioners will be liable for the use of
artificial intelligence generated informa-
tion in terms of the ECTA.

Similarly, legal practitioners may en-
counter liability in terms of POPIA. POP-
IA introduces conditions to ‘establish
minimum requirements for the process-
ing of personal information’. Subsection
19(1) states ‘a responsible party must se-
cure the integrity and confidentiality of
personal information in its possession
or under its control’. In accordance with
subs 19(1)(b) responsible parties are to
take reasonable measures to prevent
‘unlawful access to or processing of per-
sonal information’.

As abovementioned ChatGPT makes
use of non-API content to improve its
performance. If personal information
of clients is used to improve the per-
formance of ChatGPT services, this will
breach POPIA. Pursuant to a conviction
thereof, the legal practitioner is liable to
imprisonment or a fine.

The Code states in para 3.3 that legal
practitioners shall ‘treat the interests of
their clients as paramount’. This is sub-
ject to their duty to the court, interests
of justice, observance of the law and
ethical standards. Should any legal prac-
titioner seek to use ChatGPT their client
must be informed.

However, OpenAl allows users to opt-
out of having their data used to improve
their non-API services. OpenAl further
notes that it removes any personally
identifiable information from data in-
tended to improve the model’s perfor-
mance (Michael Schade ‘How your data
is used to improve model performance’
(https://help.openai.com, accessed 29-7-
2023)).

In conclusion, the tool has received
widespread attention and use. Legal
practitioners are to use the tool to their
benefit in accordance with legislation
and the Code. Practitioners can use it to
implement new efficiencies in servicing
clients. However, practitioners must be
aware of the dangers and limitations of
using ChatGPT.

Marciano Van Der Merwe BA
(Industrial Psychology and History)
LLB (Wits) is Corporate Counsel in

Johannesburg. Mr Van Der Merwe
writes in his personal capacity. 0
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Alter ego trusts: How do courts determine the
concealment of assets through trusts in

divorce cases?

Dintoe
Daniel Kgole

his article discusses the ap-
proach adopted by South African
courts when deciding whether it
is legally permissible to consider
the value of trust assets when determin-
ing the value of the spouses’ estates for
purposes of calculating accrual claims
when divorcing parties are married out
of community of property subject to the

accrual system or the division of the di-
vorcing parties’ joint estate when they
are married in community of property.
Spouses who are married out of commu-
nity of property with the accrual system,
conclude an antenuptial contract, which
may expressly exclude assets they wish
not to form part of the growth of their
respective estates should the parties di-
vorce. Excluded assets in terms of the
antenuptial contract will not form part
of the accrual claims during divorce.
When trust assets and other matrimonial
property lie at the heart of judicial deter-
mination of the division of the divorcing
parties’ joint estates or the determina-
tion of the value of the divorcing par-
ties’ accrued assets during divorce have
always been a difficult issue in regard to
on which basis the value of trust assets
may be considered when determining
the values of the spouses’ estates. This
article demonstrates that financially
stronger spouses tend to create trusts
on the eve or during divorce proceedings
to prejudice financially weaker spouses.
On the one hand, trust property is in-
tended to be separate from the founder
and/or trustee’s personal estate in terms
of s 12 of the Trust Property Control Act

57 of 1988 (TPCA). On the other hand,
ss 3 and 4 of the Matrimonial Property
Act 88 of 1984 (MPA) provides a formula
to be adopted when calculating the ac-
crual of divorcing parties. This statutory
guideline is adopted to ascertain what
needs to be considered when determin-
ing the value of the spouses’ estates.
Recently, the Supreme Court of Appeal
(SCA) was approached to provide much-
needed clarity on the issue in Paf v Scf
2022 (6) SA 162 (SCA).

Prior to or during the commence-
ment of divorce procedures, financially
stronger spouses tend to create trusts
with a view of protecting their assets
from creditors. Such spouses transfer
their assets into trusts either on the eve
of divorce, or during divorce proceed-
ings to render their respective assets un-
reachable. One of the reasons for doing
this is to protect their assets from form-
ing part of the matrimonial assets. Nor-
mally, once a trust deed is created and
assets are transferred thereto, such as-
sets are separate from the founder’s and
trustee’s personal estates. Under such
circumstances the other spouse would
find it difficult to extend their matrimo-
nial claim to trust assets or portion of
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the value of the trust assets simply be-
cause such assets are separate from the
personal estate of either the founder or
trustee. To prevent the abuse of the pro-
visions of the trust deed, a founder who
creates a trust needs to appoint a trustee
who will manage and control trust as-
sets for the benefit of the beneficiaries
(see MJK and Others v IiK 2023 (2) SA
158 (SCA) at paras 32-33). This position
gives the impression that the founder or
trustee cannot enjoy the ownership of or
absolute control thereof and to person-
ally benefit in trust assets unless such a
trustee or founder is also a beneficiary.

Financially stronger spouses, in most
cases, create these trusts with the inten-
tion of defeating the claims of creditors
or with the fraudulent intention of de-
priving financially weaker spouses of
their rightful matrimonial claims when a
joint estate is divided, or accrual is calcu-
lated (see Paf at para 5). Put differently,
such spouses use trusts as vehicles to ac-
cumulate and protect their personal es-
tates. Under such circumstances, when a
court can determine that such a trust was
abused and used to achieve fraudulent
results, a court will find that such a trust
is an ‘alter ego trust’. In the persuasive
authority of RP v DP and Others 2014 (6)
SA 243 (ECP) at para 22, the court held
that where a trust has been created to
hide personal assets, the courts should,
on sufficient evidence, pierce the trust
veil and consider the value of trust as-
sets as part of the personal estate assets.
This is an illustration that the party who
claims accrual, which also includes the
value of trust assets, bears the burden
of proof to show that the other party —

o transferred assets to a trust;

e was a trustee and beneficiary of trust
assets;

e they enjoyed control and management
of trust assets; and

e they were a beneficial owner of trust
assets (see also MJK at para 32 and Paf

at para 46).

Where parties consider creating trusts
with the intention of hiding their assets,
a court, during divorce, should exercise
its common law discretion to pierce
the trust veil and consider the value of
such trust assets when determining the
division of joint estates and/or the dif-
ference in value of the divorcing par-
ties’ estates for accrual calculations (see
Paf at para 37). This position paves the
way to allow spouses, whose estates
show smaller accruals, to claim accrual
against the difference that the estate of
the other spouse shows in terms of ss 3
and 4(1)(a) of the MPA and through the
court’s common law discretion thus giv-
ing effect to the inclusion of the value of
trust assets. The purpose of this exercise
is to strike a balance between affected
matrimonial rights of financially weaker
spouses against the rights of spouses

Prior to or during
the commencement of
divorce procedures,
financially stronger

spouses tend to cre-
ate trusts with a view
of protecting their as-

sets from creditors.

who are financially strong. In practice,
mostly these events occur in instances
where divorcing parties are married out
of community of property subject to the
accrual system. It must be noted that,
previously, it was difficult for financially
weaker spouses to establish an available
legal tool that they could rely on for the
purposes of fair and equitable division
of the spouses’ joint estates or accrual
claims that would include the value of
trust assets (see MM and Others v JM
2014 (4) SA 384 (KZP) at para 18-19).
Such spouses suffered serious financial
prejudice as they were unable to extend
their accrual claims to include the value
of the defaulting spouses’ trust assets.
Furthermore, a spouse with a smaller
accrual is required to prove that the trust
assets have ostensibly been held in a
trust while the other spouse has enjoyed
control and management of trust assets
or at all material times such spouse has
been the beneficial owner of such trust
assets. These circumstances encourage
the courts to exercise their common law
powers to declare the value of trust as-
sets as part of defaulting spouses’ per-
sonal estate. Such trusts are mostly re-
garded as a sham or simulated or alter
ego when it is found that there has been
abuse of such trusts (see Paf at para
26). Importantly, in a persuasive author-
ity of Van Zyl and Another NNO v Kaye
NO and Others 2014 (4) SA 452 (WCC)
at para 16, the court held that when a
trust is deemed a sham, such a trust will
be regarded as if it has not existed, and
its assets shall remain the assets of the
defaulting spouse and will accordingly
be deemed to form part of their personal
estate. In such instances, a court enter-
taining a divorce action will consider in-
cluding the value of the assets in a trust
when determining patrimonial assets to
which divorcing parties are entitled.
Further, although these trust assets,
from the strict principles of trust law,
are believed to be separate from the
founder or the trustee’s personal estate.
Should the alleging spouse produce suf-
ficient evidence, which requires a court
to conduct an in-depth inquiry into the
facts of the case, the court should pro-
ceed to assess any possible dishonesty
on the part of the financially stronger

spouse regarding the true intention of
having created such a trust in the first
place. Should the court be satisfied that
neither of the spouses will suffer any
prejudice because of considering the
value of the assets for the purposes of
the patrimonial consequences of the
divorcing parties’ marriage, the court
will consider the value of such trust as-
sets. After evaluating all the relevant
evidence and satisfying itself that indeed
a trust was created to preclude and/or
frustrate a financially weaker spouse’s
right to matrimonial property claim, a
court is empowered to decide whether
the trust deed was created to hide as-
sets not to benefit trust beneficiaries.
The SCA in Paf at para 39 stated that
‘where the trust form is abused to preju-
dice an aggrieved spouse’s accrual claim,
a court should exercise its wider power
in terms of the common law to prevent
such prejudice’. The introduction of this
common law power principle comes to
the rescue of financially weaker spouses.
This is the case because the majority of
these spouses will have suffered finan-
cial prejudice due to the lack of available
legal avenues to enable them to extend
their matrimonial claims to the value of
their financially stronger spouses assets
that they hid in trusts because the MPA
and the Divorce Act 70 of 1979 are silent
with regard to whether or not the value
of trust assets qualifies to form part of
the matrimonial assets in a case where
such trusts were created for a wrong
purpose.

In conclusion, to enable the courts to
be consistent when pronouncing on this
issue and to also achieve certainty in
judgments, it is submitted that the leg-
islature should consider including the
necessary provisions in s 3 of the MPA
that cater for the inclusion of the value
of trust assets when it is established that
a financially stronger spouse created a
trust with an intention of defrauding,
firstly, by abusing such trust deed with
a view of hiding assets for their own
benefit and to also frustrate the other
spouse’s matrimonial claim. The pro-
posed provisions should also allow a
court to exercise its statutory power as
opposed to a common law power. This
should be the case when a court is re-
quired to divide the divorcing spouse’s
joint estates when married in communi-
ty of property or determining the value
of the spouses’ estates for calculating
accrual claims from the estate that show
great value when divorcing spouses are
married subject to the accrual system.

Dintoe Daniel Kgole LLB LLM (Estate
Law) LLM (Divorce and Pension law)

(NWU) is a candidate legal practitio-
ner at Marumoagae Attorneys Inc in
Johannesburg and Mahikeng. Q
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Enhancing effectiveness: Str

By
Mohammed
Moolla

‘ n 2020, President Cyril Ramapho-
sa declared [gender-based vio-
lence (GBV)] South Africa’s sec-

ond pandemic and noted that it

needed to be taken as seriously

as the coronavirus. Already named the
“rape capital of the world” by Interpol,
South Africa continues to grapple with
increasing rates of domestic abuse, sex-
ual violence and femicide. During the
pandemic, incidents of GBV increased

\
engthening
protection for domestic violence victims through
the Amendment Act

exponentially due to many women hav-
ing been confined to spaces with their
perpetrators as a result of lockdowns and
measures to restrict movement and curb
the spread of the virus.

Police Minister Bheki Cele recently an-
nounced that more than 9 500 cases of
GBV and 13 000 cases of domestic vio-
lence were reported just between July
and September 2021. Over the same pe-
riod, 897 women were murdered (an in-
crease of 7.7% compared to the same pe-
riod in 2020), while sexual offence cases
increased by 4.7% and incidents of rape
rose by 7.1% compared to the second
quarter of 2020.

These troubling statistics highlight our
failures as a nation in protecting South
African women, especially black and disa-
bled women, and calls for an urgent and
consolidated response to the crisis we are
facing from all sectors of our society in-
cluding government, corporates, commu-
nities, schools and universities.

This year, [President] Ramaphosa
signed into law legislation aimed at
strengthening efforts to end GBV in the
country including the Criminal Law (Sexu-
al Offences and Related Matters) Amend-
ment Act Amendment Bill, the Criminal

and Related Matters Amendment Bill, and
the Domestic Violence Amendment Bill’
(Deepa Vallabh ‘Criminalising gender-
based violence is not enough’ (https://
mg.co.za, accessed 31-7-2023)).

A presiding officer in the domestic vio-
lence court is responsible for overseeing
cases related to domestic violence. This
includes presiding over hearings, mak-
ing legal rulings, and ensuring that court
proceedings are conducted fairly and im-
partially.

The role of a presiding officer in do-
mestic violence court is particularly im-
portant because domestic violence cases
can be complex and emotionally charged.
The presiding officer must be knowledge-
able about relevant laws and regulations,
as well as the specific issues that arise
in domestic violence cases, such as the
dynamics of power and control between
abusers and victims.

In addition to overseeing court pro-
ceedings, a presiding officer in the do-
mestic violence court may also be respon-
sible for coordinating with other agencies
and organisations, such as law enforce-
ment, social services, and victim advoca-
cy groups, to ensure that victims receive
appropriate support and services.
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Overall, serving as a presiding officer
in domestic violence courts can be a chal-
lenging but rewarding experience, as it in-
volves working to protect the safety and
well-being of victims of domestic violence
while upholding the principles of justice
and fairness in the legal system.

The Domestic Violence Amendment Act
14 of 2021 came into effect on 14 April
2023 as per Proc R117 GG48419/14-4-
2023.

The original Act had a section called
definitions. The new Act now calls it defi-
nitions and interpretations. There were
no subsections in the old Act. There are
now subss 1 and 2. Section 1(1) is the
definitions and s 1(2) is the interpreta-
tion. The old Act had 24 definitions and
the new Act has 52 definitions.

There are new definitions for words
such as ‘capture’, ‘coercive behaviour’,
‘caregiver’, ‘child’ and ‘Director-General’.

There are also new definitions con-
tained in the regulations regarding elec-
tronic communication.

The Act now prescribes that the court
manager will prepare a roster for clerks
who will attend to applications and pro-
vide contact details that can be outside
normal court hours, including weekends
and public holidays. The roster will be
sent to Station Commanders at local po-
lice stations and displayed on the Depart-
ment of Justice website.

The supervisor on duty or court manag-
er is responsible for contacting the mag-
istrate designated to consider urgent ap-
plications, which are brought after hours.

‘The new Act aims to aid the country in
its endemic of widespread gender-based
violence as well as the harm done against
children within a household’ (Busi-
nessTech ‘New domestic violence laws
in South Africa - what you need to know’
(https://businesstech.co.za, accessed 31-
7-2023)).

The Act also provides that a new docu-
ment called a domestic violence safety
monitoring notice may now also be ap-
plied for with application for protection
order or before a final protection order is
granted. This is applied for where a com-
plainant shares a joint residence with the
respondent. The application is made with
a supporting affidavit to the clerk of the
court or via electronic submission to the
electronic address of the court. The court
may consider any other additional evi-
dence (oral or written), but such evidence
must form part of proceedings.

The service by the clerk now may be ef-
fected by hand, e-mail, SMS, mms or any
social media, such as WhatsApp, Face-
book or Twitter.

If a clerk foresees any delay, then the
clerk is required to approach the magis-
trate for directions.

The Act also makes provision that all
courts now have jurisdiction where either
the complainant or respondent resides,
studies, carries on business permanently

or temporarily within its area. This in-
cludes the area where the cause of action
arose.

Provision has been made for the clerk
of the court to receive applications elec-
tronically via online portal or in person.

A minor child without assistance or
consent of an adult may also bring an ap-
plication.

An application may be considered by
the court outside of ordinary hours if a
court is satisfied that a reasonable belief
exists that the complainant is suffering or
may suffer harm if the matter is not dealt
with immediately.

The clerk of the court must capture all
applications, supporting affidavits and
other information in the integrated elec-
tronic repository. The clerk must immedi-
ately submit the application and support-
ing affidavits to court.

A magistrate must consider the appli-
cation and if an application for a domes-
tic violence safety monitoring notice is
made, then both applications are consid-
ered together.

A court must satisfy itself that rea-
sonable grounds for believing that the
complainant and respondent share joint
residence, and reasonable grounds exist
to suspect that the respondent poses a
threat to complainant’s safety. The court
may then issue a domestic violence safety
monitoring notice.

The domestic violence safety monitor-
ing notice directs the Station Commander
where the complainant resides to direct a
South African Police Service (SAPS) mem-
ber to contact the complainant at regular
intervals to inquire about the complain-
ant’s well-being via electronic service
at an electronic address and visit the
joint residence at regular intervals and
see and communicate privately with the
complainant. Where a SAPS member is
prevented from seeing the complainant
or unable to enter the joint residence to
see and communicate with the complain-
ant in private, the SAPS may, to overcome
resistance against entry, use such force as
may reasonably be required.

The words ‘undue hardship may be suf-
fered’ are deleted and replaced with ‘com-
plainant is suffering or may suffer harm’
because of domestic violence.

There is now also provision for an in-
vestigation by the Family Advocate or
designated social worker to determine if
a child needs care and protection.

The Act now provides that a warrant
of arrest is issued by the magistrate the
moment the interim protection order
has been issued. The warrant of arrest
remains on the file, until the interim
protection order has been served on the
respondent. The clerk serves the interim
protection order and warrant of arrest on
the complainant only after receiving the
return of service.

If a notice to show cause is issued,
the clerk must inform parties in the pre-

scribed manner and captures written
notice in the integrated electronic reposi-
tory.

All service of any documents in terms
of this Act are to take place not later than
12-hours if served electronically and no
later than 24-hours if served in person.

The Act also makes provision for sei-
zure of weapons. Any weapon seized
must be kept by SAPS. A court must di-
rect the clerk of the court to refer a copy
of the record of evidence to the relevant
Station Commander for consideration in
terms s 102 of the Firearms Control Act
60 of 2000 and a copy of the record must
be submitted to the National Commis-
sioner of SAPS.

Any documents subpoenaed (book,
document, or object) must be produced
by 12pm on the day before proceedings.

Provision has also been made for the
hearing of evidence by audio visual link.

In issuing a final order, where a notice
to show cause is issued, a court must pro-
ceed to hear the matter to consider all evi-
dence received in terms of the application
and further affidavits or oral evidence as
the court may direct which will form part
of the record of the proceedings. Where a
court finds on a balance of probabilities,
that the respondent has or is committing
an act of domestic violence then the court
must issue a final protection order.

For variation applications, the court
must be satisfied that circumstances
have materially changed since the origi-
nal order was made; good cause must be
shown for the variation or setting aside;
and proper service has to be effected on
the respondent.

The court has several applicants con-
stantly looking for their final orders,
which they have lost or misplaced, and
have difficulty in tracking the file. People
move homes and change jobs over time
and lose documents. The court will now
be able to secure all documents electroni-
cally and be able to retrieve orders at a
press of a few buttons.

The changes to the Act are welcomed as
they will help improve its effectiveness in
addressing domestic violence. An added
advantage is that the process for obtain-
ing a protection order has been simplified
and made more accessible to all victims,
including children.

Overall, the changes to the Domestic
Violence Act help to improve protection
and support to victims of domestic vio-
lence in South Africa and have strength-
ened the legal and social framework for
addressing this pervasive problem in the
country.

Mohammed Moolla BProc (UKZN)
LLM (UWC) is a senior magistrate at

the Wynberg Magistrate’s Court in
Cape Town. Q
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Why the wait? Challenging the constitutionality
of the right of appearance requirement

t is an undisputed norm that any
law that is inconsistent with the
Constitution is invalid (s 2 of the
Constitution). This is so because
the Constitution is, according to
the preamble, the supreme law of
South Africa. Against this back-
ground, s 25(3)(a)(i) of the Legal Practice
Act 28 of 2014 (LPA), in my opinion, is
impugned on constitutional grounds.
The purpose herein is to establish the
extent to which the impugned provision
does not fulfil the constitutional obliga-
tions.

Understanding s 25(3)(a)(i)
of the LPA

The impugned provision provides a High
Court registrar with authority to issue a
right of appearance (ROA) certificate to
attorneys who wish to appear in the High
Court, Supreme Court of Appeal, or the
Constitutional Court (CC). The author-
ity herein is not faulted. However, the
gist of the constitutional threat is the
requirement that an attorney must have
been practicing as such for a continuous
period of not less than three years.

Background
It is understood that the impugned pro-
vision is the replacement of s 3(2) read
with s 4(1)(b) and (2) of the now repealed
Right of Appearance in Courts Act 62 of
1995. The repealed provision had also
provided the registrar with the authority
to issue the right of appearance subject
to a certificate confirming that the attor-
ney had been in practice for a continu-
ous period of not less than three years.
Notwithstanding the aforementioned
similarities, the impugned provision
is distinguishable in material respects.
This is so on the basis that the same re-
quirement existed as an ‘alternative’ un-
der the repealed provision. As a result,
attorneys who satisfied other require-
ments in s 4(1) were still issued with the
right of appearance despite not satisfy-

By
Blessing
Sicelo
Makhathini
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ing the three-year requirement.

Freedom of trade,
occupation, and profession

The contended constitutional concern
originates from s 22 of the Constitu-
tion (infringed provision). It is common
cause that the infringed provision pro-
vides every citizen with a right to freely
choose their trade, occupation, or pro-
fession. The provision further includes
a special limitation clause (I Currie
and J De Waal The BIill of Rights
Handbook 6ed (Cape Town: Juta
2013) at 174). In this regard the
legislature is vested with power
to enact regulatory provisions
to oversee the chosen practice.

The right under discussion is
not absolute (Currie and De
Waal (op cit) at 150). This is
so because ss 7(3) and 36(1)
of the Constitution author-
ise the limitation of rights
in the Bill of Rights. Hence
the infringed provision is
generally not exempted
from the limitation analy-
sis.

Application of
s 36(1) of the
Constitution

The difficulty with applying
the s 36(1) analysis in the in-
stance of rights, which have
their own limitation clauses, had
been acknowledged (Currie and <
De Waal (op cit) at 152). This is be-

cause these rights are generally armed
with their own limitation criteria. How-
ever, the present enquiry is distinguish-
able. The CC, through Ngcobo J, has pro-
vided notable guidelines in this regard
(Affordable Medicines Trust and Others
v Minister of Health and Others 2006
(3) SA 247 (CQ)).

N
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The court was called on to rule on the
constitutionality of s 22C(1)(a) of the
Medicines and Related Substances Act
101 of 1965. The test to resolve the dif-
ficulty was held to be whether the im-
pugned law, viewed objectively, would
negatively affect the ‘choice’ of a trade,
occupation or profession (para 68). It is
an affirmative outcome that will drive
the enquiry to s 36(1) of the Constitu-
tion. Although the court unanimously
found in the negative, the facts warrant-
ed such conclusion. This is so because
s 22C(1)(a) merely provided permissible
regulations for the practice (para 72). As
a result, the court applied the rationality
test as opposed to the reasonableness
test in s 36(1) of the Constitution.

On the contrary, the present scenario
constitutes, on objective grounds, an im-
pairment on the ‘choice’ to enter and to
continue with the attorneys’ profession.
Therefore, it is fitting to invoke s 36(1)
of the Constitution.

Whether s 25(3)(a)(i) of the
LPA is a law of general
application?

It is common cause that the impugned
provision is a legislative provision. This
is deemed to be ‘law’ for the purposes
of the s 36(1) analysis (Currie and De
Waal (op cit) at 156). The second part of
the inquiry deals with the character of
the impugned law. In this part, the focal
question is whether the law applies im-
personally, equally and is not arbitrary
(Currie and De Waal (op cit)). Henceforth,
s 25(3)(a)(i) would be of general applica-
tion if this question is answered in the
affirmative.

It is noted that the LPA recognises
both attorneys and advocates as legal
practitioners (s 1). This was seemingly
done in pursuit of an integrated legal
profession. One notable sign of inte-
gration permits advocates to source
instructions directly from the public (s
34(2)(a)(ii)). However, the import of the
impugned provision does not extend
to newly admitted advocates who are
able to immediately acquire the ROA
on admission. Against this background,
the impugned provision does not apply
equally to legal practitioners.

The differentiation emanates from the
fact that the character of the impugned
provision singles out newly admitted

attorneys. An example of

this was the subject of
adjudication in President
of the Republic of South
Africa and Another v Hugo
1997 (4) SA 1 (CC). Albeit in
dissent, Mokgoro J found that
the law, which targets specific
individuals, cannot be of general ap-
plication (para 102). The dissent is none-
theless significant because Mokgoro J

merely used a different vehicle to arrive
at the same destination as Goldstone J
who penned the majority judgment. The
majority also did not reject this reason-
ing, thus making it a crucial dictum.
Therefore, the differentiation suffers
from the undesired form of arbitrariness
(Currie and De Waal (op cit) at 159 - 160).

The arbitrariness arises from the fact
that similarly placed persons (or suppos-
edly) are treated in a substantially dif-
ferent manner. Treatment of this nature
was accordingly rejected in S v Makwan-
yvane and Another 1995 (3) SA 391 (CC).
The rejection is premised on the basis
that an arbitrary action is incapable of
providing rational reasons for unequal
treatment of similarly placed persons
(para 156). The same is true with the ap-
plication of s 25(3)(a)(i) of the LPA. Con-
sequently, the impugned provision is not
of general application.

From the foregoing, the bus ought to
have been parked already. Be that as it
may, and for academic purposes, the in-
quiry will nonetheless proceed to apply
the s 36(1) analysis. This is also neces-
sary because the courts may, notwith-
standing the reasons, proceed to the
same destination.

Reasonableness and
justifiability

The limitation of constitutional rights
cannot be based on flimsy reasons. The
reasons must conform to a democratic
society based on human dignity, equal-
ity, and freedom (s 36(1) of the Consti-
tution). The analysis was first adopted
in Makwanyane under s 33(1) of the
interim Constitution and was subse-
quently included in s 36(1) of the final
Constitution. The absence of persuasive
reasons will ultimately be the collapse of
reasonableness and justifiability of the
limitation.

The nature of the right (s 36(1)(a)):
The focus turns to the heart of s 22 of
the Constitution and its importance
within the overall Constitutional scheme,
because rights do not weigh equally. The
nature of the right under discussion is,
for present purposes, informed by the
significance of human dignity. This view
was confirmed in Affordable Medicines
(para 59). The effect is that s 22 of the
Constitution is elevated to a higher de-
gree (see Makwanyane).

The importance of the purpose of the
limitation (s 36(1)(b)): The contraven-
tion caused by the impugned provision
to the Constitutional right(s) must serve
a legitimate purpose. The legitimacy is
based on whether a purpose can be lo-
cated within constitutional aspirations
of democracy, human dignity, equality,
and freedom. The impugned provision
has been in operation for more than
four years. However, in the absence of
evidence to the contrary, the purpose

remains vague. There have, however,
been suggestions, albeit with doubt, that
purport to link the limitation to the pro-
tection of society from possibly ‘incom-
petent attorneys’ (Prof Fareed Moosa
‘Challenges faced by attorneys — rights
to appear in superior courts’ 2022 (Dec)
De Rebus 11). It is submitted that public
interests are of paramount importance
in any profession. Therefore, subject to
reservations hereunder, the limitation
is presumed to conform to a legitimate
legislative purpose (see Rafoneke and
Another v Minister of Justice and Correc-
tional Services and Others 2022 (6) SA 27
(CC) at para 82).

The nature and extent of the limita-
tion (s 36(1)(0d): The magnitude of the
limitation becomes the subject of scru-
tiny. The court in S v Manamela and An-
other (Director-General of Justice Inter-
vening) 2000 (3) SA 1 (CC) has warned
against the use of a ‘sledgehammer to be
used to crack a nut’ (para 34). The es-
sence herein is that the effect of the limi-
tation should not exceed what is reason-
ably necessary in pursuit of a purpose.

To the extent that human dignity is
also compromised, the encroachment is
severe in nature. The impairment further
borders on the clients’ right to choose
a legal representative of their choice (s
35(2)(b) of the Constitution). This is so
because clients who prefer newly admit-
ted attorneys may be inclined to engage
advocates who are immediately issued
with the right of appearance. Hence the
impugned provision becomes a prima
facie hindrance to access to justice. The
right to equality is also not spared from
the sledgehammer. This is due to the un-
fair differentiation among newly admit-
ted legal practitioners.

Furthermore, the encroachment has
the effect of placing the enjoyment of
the ‘choice’ in abeyance pending the
conclusion of three years. This is de-
spite absence of evidence justifying the
extent of limitation. Hence the extensive
nature of the limitation on s 22 of the
Constitution is disproportionate to any
presumed benefit.

The relation between the limitation
and its purpose (s 36(1)(d): The test
aims to establish the nexus or the ab-
sence thereof between the infringing law
and its purpose. For present purposes,
the nexus is affected by the following
factors: There is no evidence that newly
admitted attorneys, but not advocates,
are unable to represent their clients ac-
cordingly in superior courts nor can it be
reasonably said that putting the ROA in
abeyance for three years will equip these
attorneys. This is so, Prof Moosa sub-
mitted, because there is no mandatory
training or requirement(s) to be under-
taken during the three years (Moosa (op
cit) at 12). For all possibilities, it could
be three wasted years. Therefore, the
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s 25(3)(a)(i) requirement is misplaced in
relation to its supposed purpose.

Less restrictive means to achieve the
purpose (s 36(1)(e)): This aspect is un-
dertaken on the assumption that the pur-
pose is worthwhile in which case the in-
fringing law should be replaced with less
limiting measures. Despite an unfounded
assumption that newly admitted attor-
neys are unskilled to appear in superior
courts, it is submitted that a more exten-
sive Practical Vocational Training (PVT)
would have been warranted as opposed
to three, possibly empty, years. This is so
because the three-year period is unregu-
lated. As a cure, in addition to board ex-
aminations and Practical Legal Training, a
structured advocacy training could have
been included within the period of PVT. It

is also not a mitigating factor that s 25(3)
(a)() further provides for the possibility
of three years being reduced. The impair-
ment on access to justice, ‘choice’ to en-
ter and to continue as an attorney would
have prevailed already and the inroads
would have been far reaching, thus ren-
dering the possible reduction ineffective.

Conclusion

From the foregoing, s 25(3)(a)(i) cannot be
located within the constitutional scheme
based on human dignity, equality, and
freedom. This is unfortunate in the light
of the LPA’s objectives to promote trans-
formation, access to legal services, equal-
ity and to remove unnecessary barriers
(s 3 of the LPA). It is noted that the in-
fringed provision was meant to eliminate

the restriction on employment caused by
past laws. There is, however, prima facie
evidence that the impugned provision is
directly opposite to these objectives. It is
inconceivable that the legislature would
have intended such a catastrophe to pre-
vail in a constitutional democracy. Given
the impact on an integral part of the at-
torneys’ profession, it is rather surprising
that the issue has not been the subject of
adjudication, nor has it generated enough
academic scrutiny.

Blessing Sicelo Makhathini LLB LLM
(UKZN) is a legal practitioner in Er-

melo. He writes in his personal ca-
pacity. 0

There’s no place like home.

SPCA

We have our place. They have theirs. Visit nspca.co.za for more about the hazards of capturing and breeding exotic animals.

DE REBUS - SEPTEMBER 2023

-22 -




FEATURE - YOUNG THOUGHT LEADERS

The law is a tool to change society
in one way or the other

Kgomotso
Ramotsho

n this month’s Young Thought
Leader feature, De Rebus news re-
porter, Kgomotso Ramotsho spoke
to Masai Buthane from Limpopo.
Mr Buthane was born in Mokopane
and grew up in Lephalale. After
completing high school at North-
ern Academy, he pursued tertiary studies
at the University of Johannesburg (UJ).
Mr Buthane graduated with a BCom Law
degree, specialising in accounting and
economics in 2016, followed by a Bach-
elor of Law degree in 2018, and a master’s
degree in law focussing on human rights
and a thesis on the expropriation of land
without compensation with an analysis of
the history of acquisition of property as a
factor in determining just and equitable
compensation.

During his student days, Mr Buthane
was elected in 2017 as the secretary gen-
eral of the Black Lawyers Association
Student Chapter (BLASC) National Execu-
tive Committee and served on various
executive committees of student activist
organisations at UJ. Mr Buthane said that
his upbringing instilled a sense of inde-
pendence in him, and his parents’ engage-
ment as active citizens, striving to im-
pact change wherever possible, inspired
his commitment to bring about societal
change. Mr Buthane is currently a candi-
date legal practitioner at Webber Wentzel,
specialising in the formation of invest-
ment funds and general corporate law.
‘I am also active in the National Associa-
tion of Democratic Lawyers and the Asso-
ciation of Black Securities and Investment
Professionals. I have also been recently
appointed as a U] Alumni Gauteng Chap-
ter Convener’, Mr Buthane added.

Kgomotso Ramotsho (KR): Why did you
choose to study law?

Candidate legal practitioner, Masai Buthane.

Masai Buthane (MB): I chose to study law
because I always believed that the law is
a tool to effect change in society in one
way or another. At first, I was confused as
to whether I should study and become a
chartered accountant, an econometrist or
a lawyer. Thus, I first studied BCom Law
specialising in accounting and economics
later specialising in law and studied an
LLB (after loving the legal aspects more).
However, from my days in high school T
was quite interested in entrepreneurship
and how to run a successful business.
I always had great business ideas and
sometimes I invested in growing small
businesses in high school with the aim of
enjoying profits later on and enhancing
the business to create more cash flow in
the business. Funny enough, all this is pri-
vate equity (the space that I am now in).
Ultimately, I chose to study law in order

to impact society. Also, it is important to
say that I chose to study law in order to
liberate myself and my family from socio-
economic and related challenges.

KR: In the firm, what field of law do you
specialise in and what are some of the
challenges you face in your profession?
What aspects of your job are you pas-
sionate about?

MB: I work at Webber Wenzel and I am
an investment funds lawyer specialising
in the formation of private equity funds
and general corporate aspects. My work
entails specialising in establishing, man-
aging, and ensuring legal compliance for
various investment funds, which pool
money from multiple investors to be
professionally managed and invested in
diverse assets. We draft fund documen-
tation and handle negotiations, ensuring
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transparent operations and facilitating
successful transactions within a complex
financial and legal landscape. I am pas-
sionate about the field of work that I do
because I am able to be part of the private
equity teams that impact change in socie-
ty and enterprises in which they invest in.
I am mostly interested in environmental,
social and governance investing (more So
the social aspect) and the wider spectrum
of impact investing because this speaks
to the problems of socio-economic chal-
lenges in South Africa, such as unemploy-
ment, poverty, black and women discrim-
ination. What makes me passionate about
it is helping and advising teams that in-
vest in enterprises and who ultimately
positively impact society in a social eco-
nomic sense, which was something I al-
ways wanted to do but was only able to
purse in the political spectrum.

Some of the challenges that we face in
our profession is that you find that there
are certain legal practitioners who are not
being paid according to what they put
in or who are not paid at all. This is ex-
ploitation in my view. In addition, we still
see today that when writing our Board
Examinations in only two languages (Eng-
lish and Afrikaans). This goes against the
principles of diversity and our South Afri-
can values as it still is uncertain why Afri-
kaans and people that speak the language
are advantaged over the other (majority)
students who speak various other official
languages. Certainly, this is discrimina-
tion on its own, in the legal profession.
In addition, the inequality of women em-
ployment in the whole profession and
various other discriminations against
women namely, not being paid while on
maternity leave; being looked down on
for being pregnant; not being entitled to
bonuses because they are pregnant and
not receiving promotions like their male
counterparts.

KR: What is the most important quality
you think a legal practitioner should
have?

« UNIVERSITY OF ™
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MB: A legal practitioner should be non-
judgmental and unbiased and embody
integrity and honesty. These qualities are
essential to upholding justice and main-
taining the dignity of the judiciary.

KR: Has it always been your dream to
work at one of the big law firms?

MB: While not an initial dream, exposure
to big law firms during my active student
years made me recognise the opportuni-
ties they offer. I appreciate how my cur-
rent role aligns with my interests and of-
fers room for personal and professional
growth.

KR: There is a misconception that the
quality of legal practitioners in the pri-
vate space and that of those in the pub-
lic space is not the same. Do you have
any thoughts on this?

MB: The quality of a legal practitioner is
based on the experience that they have,
which speaks to the training that they get
and the amount of time, hard work and
attitude that the individual puts into their
growth. They are very good lawyers in
the public space, and they are very good
lawyers in the private space. I think it is
incorrect that there is a level of quality
simply because of the sector one is in.
There is an intentional misconception
that black professionals are incompetent
because the face of the public sector is
black while white professionals are com-
petent because the face or the private
sector is white. This cannot be accepted.
Unless there is lack of resources, train-
ing provided to a legal practitioner in the
public sector, I do not see why there can-
not be quality in their respective special-
ity.

KR: What advice would you give to can-
didate legal practitioners who might
want to get articles of clerkship at a big
law firm?

MB: Go for it but do your research. Go for
a firm that you think will align with your
values and you will be able to meet its ex-

pectation namely, the expectation of long
working hours. So, one must do quite a
lot of research. There is also more in the
legal profession that just a big law firm.
Depending on what your values are and
interest in law, you choose the course you
want to run. And I am always happy to
advise people should they wish to contact
me via LinkedIn.

KR: What does access to justice mean to
you?

MB: Access to justice means someone in
Lephalale being able to cry to the law and
find resolution in the law. This means
someone in Ga-Rammobola in Moletji
being able to be assisted by the law and
through competent legal practitioners.
This is at times, for free (pro bono) and at
times at low costs and still being exposed
to quality legal assistance. This is legal
assistance in the most efficient manner
for the people. So, it ultimately means the
most ordinary person being able to ac-
cess dispute resolution, and general legal
assistance in the most time efficient and
cost-effective way regardless of being in
the village or township, or being old or
young, male or female, black or white,
rich or poor.

KR: What is your everyday motto that
you live by and why?

MB: My motto is time, space and patience
is important in life: You must give your-
self time, you must give yourself space,
and you must be patient in your craft. Life
is not easy. You fall, you dust yourself off,
you come back, you run, sometimes you
fly, sometimes you crawl, as long as you
keep moving and pushing, with time and
space all will make sense. And yes, God
is King!

Kgomotso Ramotsho Cert Journ
(Boston) Cert Photography (Vega)

is the news reporter at De Rebus.
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Joshua Mendelsohn and Simon Pietersen
(standing).

Abbreviations

CC: Constitutional Court

GJ: Gauteng Local Division, Johannesburg
MM: Mpumalanga Division, Mbombela
NCK: Northen Cape Division, Kimberley
SCA: Supreme Court of Appeal

WCC: Western Cape Division, Cape Town

Appeals

When an application (petition) for leave
to appeal to the SCA is ‘lodged’: In
Varnardo Investments (Pty) Ltd and
Another v K2012150042 (Pty) Ltd 2023
(4) SA 314 (WCC) the WCC had to de-
termine whether a judgment had been
suspended pending its appeal to the
SCA and when exactly an application for
leave to appeal was ‘lodged’ under the
SCA Rules. Grobbelaar AJ for the WCC
found that an application was ‘lodged’
when it was presented to the registrar
of the SCA, thereby simultaneously sus-
pending the judgment appealed against
even where the registrar had at the time
declined to stamp the application. The
WCC ruled that even an application
that was ‘incomplete’ in the sense that
the judgment of the court a quo refus-
ing leave to appeal was not attached to
it could be lodged in this manner. In the
premises the WCC made an order for the
restoration of the status quo ante where
the respondent had, by the time the ap-
plication for leave to appeal was handed
to the recalcitrant registrar, already exe-
cuted on the judgment appealed against.

Arbitration

Arbitrators’ powers: Can arbitrators de-
cide only on the issues set out in the
parties’ pleadings? In Close-Up Mining
and Others v Boruchowitz NO and An-

LAW REPORTS

THE LAW
REPORTS

July 2023 (4) South African Law Reports
(pp 1-323); May 2023 (2) South African
Criminal Law Reports (pp 1-112)

This column discusses judgments as and when they are pub-
lished in the South African Law Reports, the All South African
Law Reports, the South African Criminal Law Reports and the
Butterworths Constitutional Law Reports. Readers should
note that some reported judgments may have been overruled
or overturned on appeal or have an appeal pending against
them: Readers should not rely on a judgment discussed here
without checking on that possibility — Editor.

other 2023 (4) SA 38 (SCA) the second
respondent (the Lutzkie Group) brought
a dispute with first to third appellants
(Close-Up Mining) before an arbitrator
(the first respondent). During the pro-
ceedings Close-Up raised a defence that
it had not pleaded. The arbitrator’s re-
sponse declined to hear it based on his
understanding that arbitrators lacked
competence to consider unpleaded mat-
ters. Close-Up sought review in the GP, ar-
guing that the arbitrator failed to appre-
ciate that he had a discretion to consider
unpleaded matters.

The GP, however, agreed with the arbi-
trator and dismissed Close-Up’s applica-
tion. It did, however, grant leave to appeal
to the SCA, which (per Unterhalter AJA)
found that there was no fixed rule that an
arbitrator may decide only issues deline-
ated in the parties’ pleadings, and that its
admissibility depended on what the par-
ties had agreed. They could either confer
a discretion like the one contended for by
Close-Up or, instead, confine the arbitra-
tor’s competence to the issues pleaded.
Unterhalter AJA then considered whether
the arbitration agreement in question
gave the arbitrator the power to decide
matters that had not been pleaded. He
pointed out that the agreement stipulated
that disputes would be determined un-
der the rules of the Arbitration Founda-
tion of Southern Africa (AFSA), therefore,
narrowing the issue to whether those
rules granted an arbitrator the discretion
concerned. In the event Unterhalter AJA
found that the AFSA rules did not do so
and dismissed the appeal.

Companies

The court’s discretion to convert a
member’s voluntary winding-up into
a compulsory winding-up: In Van den

Heever NO and Others v World Marine
Energy (Pty) Ltd (in Lig) and Another
and a Related Matter 2023 (4) SA 296
(WCC) the court had to decide whether
to convert the respondent’s members’
voluntary winding-up into a compulsory
winding-up on application by the liqui-
dators of one of the respondent’s for-
mer creditors. (According to precedent
the existence of a voluntary members’
winding-up was no bar to the granting
of a compulsory creditors’ winding-up
under s 354(1) of the Companies Act 61
of 1973). The liquidators argued that
the respondent was unable to repay the
R 16 million it owed them. The WCC,
per Sher J, pointed out that ‘commercial
morality’ and the ‘public interest’ were
important considerations in the exercise
of its discretion to order the conversion
applied for. Bearing this in mind, Sher J
held that the respondent’s conduct mili-
tated in favour of a conversion. It had,
among other things, implemented the
voluntary winding-up to avoid manage-
ment exposure at a potential insolvency
inquiry in circumstances where its man-
agement had been guilty of the commis-
sion of numerous material irregularities.
In addition, conversion would allow the
liquidators to challenge several voidable
dispositions made by the respondent
after its voluntary winding-up. Sher J,
having refused an application for direct
liquidation, made an order for the provi-
sional winding-up of the respondent.

Business rescue: The validity of a sale
by liquidators after liquidation proceed-
ings have been ‘suspended’ by busi-
ness rescue proceedings: In Southern
Sky Hotel and Leisure (Pty) Ltd t/a Hans
Merensky Hotel and Spa (in Liq) and
Others v Southern Sky Food Enterprises
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(Pty) Ltd 2023 (4) SA 99 (SCA) credi-
tors obtained a final liquidation order
against the first appellant company in
liquidation. The second to fifth appli-
cants were appointed as liquidators. A
third party then applied for an order
placing the company in business rescue.
While the business rescue application
was still pending, the liquidators put
the company’s property up for sale on
auction. A sale agreement was subse-
quently concluded with the respondent.
The agreement presumed that liquida-
tion proceedings were interrupted by the
business rescue application and made
the sale conditional on its dismissal.

The respondent (the buyer) applied
for an order invalidating the sale on the
basis that it was concluded while liqui-
dation was ‘suspended’ under s 131(6)
of the Companies Act 71 of 2008, which
provides that ‘if liquidation proceedings
have already been commenced by or
against the company at the time [a busi-
ness rescue] is made in terms of subsec-
tion (1), the application will suspend
those liquidation proceedings until [inter
alia] the court has adjudicated upon the
application’. The GJ granted the order
but granted leave to appeal to the SCA.

The SCA (per Basson AJA), having duly
interpreted s 131(6), ruled that it did
not invalidate the agreement because it
did not suspend the liquidators’ powers
and that the agreement was, therefore,
valid. The SCA, therefore, upheld the ap-
peal against the GJ’s order and replaced
it with an order dismissing respondent’s
application.

Business rescue: Who gets to vote on a
business rescue plan? If company A is
a creditor of company B and both are in
business rescue, do company A’s busi-
nessrescue practitioners or its directors
have the right to vote on company B’s
business rescue plan? The issue arose
in Ragavan and Others v Optimum Coal
Terminal (Pty) Ltd (in Business Rescue)
and Others 2023 (4) SA 78 (SCA). The
fifth respondent (Tegeta) was in busi-
ness rescue. The sixth and seventh re-
spondents were its business rescue
practitioners, and the appellants its di-
rectors. Tegeta was a creditor of the first
respondent (Optimum), also a company
in business rescue. Optimum’s business
rescue practitioners published a rescue
plan and notified the affected parties of
ameeting to vote on it. Tegeta’s directors
argued that it was their right to vote on
the plan, while the business rescue prac-
titioners argued that it was theirs. The GJ
found for the business rescue practition-
ers, and the directors appealed to the
SCA. The SCA (per Mabindla-Bogwana
JA) ruled, on an interpretation s 140(1)
(a) of the Companies Act 71 of 2008, that
the right to vote on a debtor company’s
business rescue plan vested in the busi-

ness rescue practitioners of the creditor
company, not the creditor company’s di-
rectors, and dismissed the appeal.

Conveyancers

The liability of a conveyancer for fail-
ing to warn a buyer that e-mail is not
a secure way of transferring informa-
tion: In Hawarden v Edward Nathan
Sonnenbergs Inc 2023 (4) SA 152 (GJ)
the plaintiff was the buyer in a prop-
erty sale transaction and the defend-
ant the conveyancer appointed by the
seller. The defendant e-mailed the plain-
tiff its bank details for the plaintiff to
pay the purchase price to the defend-
ant; the plaintiff’'s e-mail account was
hacked by a third party and the third
party intercepted the defendant’s e-mail
and altered the bank details. After the
plaintiff paid the purchase price into
the nominated account, the money was
misappropriated. The plaintiff institut-
ed proceedings against the defendant,
claiming damages equal to the purchase
price based on what the plaintiff agued
was the defendant’s negligent failure to
warn it of the danger of ‘business e-mail
compromise’ of the kind that had oc-
curred. The first issue was whether the
omission was wrongful, that is, whether
it would be reasonable to impose liabil-
ity for the failure to warn. The GP, per
Mudau J, held that it would be. This was
because of the determinacy of liability
(confined as it was to the plaintiff and
the quantum of the purchase price) and
the plaintiff’s vulnerability (because of
her commercial inexperience, ignorance
of the risk of e-mail compromise and in-
ability to contractually protect herself
against the defendant, with whom she
had no contractual link). Mudau J then
had to decide whether the defendant’s
omission had been negligent. He found
that the defendant had been aware of the
danger and had indeed created the risk
by the means it employed to convey its
banking details despite the simple steps
it could have been taken to mitigate the
danger. Since the omission was a neces-
sary precondition for the loss, which was
in turn foreseeable, the defendant was li-
able to the plaintiff for damages equal to
the purchase price.

Criminal law

Common purpose and premeditation in
murder cases: In the murder case of S v
Ratau 2023 (2) SACR 40 (MM), one Ratau
and the deceased had been detained by
the police and were being transported in
a police bus when the prisoners simul-
taneously attempted to rob their police
guards of their service pistols. The de-
ceased’s intended victim managed to
resist the attack and, in so doing, shot
and killed the deceased. Relying on the
doctrine of common purpose, the state

charged Ratau with attempted robbery
and the premeditated murder of the de-
ceased. The MM (per Roelofse AJ), hav-
ing found that Ratau and the deceased
had persisted in their attack while sub-
jectively foreseeing that their attempt to
rob the police officers of their weapons
might lead to their discharge and the
death of one or more of the occupants
of the bus, convicted Ratau of premedi-
tated murder based on common purpose
and dolus eventualis.

Execution

Compliance with r 46A of the Uniform
Rules of Court and the right to hous-
ing: Bestbier and Others NNO v Nedbank
Ltd 2023 (4) SA 25 (SCA) concerned an
appeal to the SCA, against a High Court
judgment in favour of the respondent,
Nedbank Ltd. The judgment was against
the first to fourth appellants, in their
official capacities as trustees of Goede
Hoop Trust (the trust) for payment of an
undisputed debt, settled by agreement,
inter alia, consenting to judgment.

The High Court also declared Goede
Hoop Wine Estate (the property) ex-
ecutable and entered judgment directly
against the first appellant, Mr Bestbier,
in his personal capacity based on a sure-
tyship agreement. In declaring the prop-
erty executable, it held that the appel-
lants’ rights to adequate housing were
not engaged or compromised, so that
r 46A — which requires judicial oversight
and consideration by a court of various
factors when a creditor seeks to execute
against ‘the residential immovable prop-
erty of a judgment debtor’ — was not ap-
plicable.

The main issue before the SCA was
the applicability of r 46A (and Practice
Directive 33A of the High Court), in cir-
cumstances where the property sought
to be declared executable was owned
by a trust and was a primary residence
of the trust beneficiaries, as well as the
trust employees and their families (the
farmworkers).

The SCA (per Molefe AJA) held that
s 26(1) of the Constitution was not com-
promised in every case where execution
was levied against immovable property.
The sole purpose of judicial oversight in
all cases of execution against immovable
property was to ensure that the orders
being granted did not violate s 26(1)
of the Constitution, that the judgment
debtor was not likely to be left homeless
because of the execution.

The only way to determine whether the
right to adequate housing had been com-
promised was to require judicial over-
sight in all cases of execution against the
immovable property on a case-by-case
basis. Due regard must be had to the im-
pact that the sale in execution is likely to
have on vulnerable and poor beneficiar-
ies who were occupying the immovable
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property owned by the judgment debt-
or, who were at risk of losing their only
homes. Where that has been established,
r 46A was applicable, despite the judg-
ment debtor being a trust, and would
have to be followed (and, therefore, also
rule 33 of the Practice Directive).

Molefe AJA concluded that the appel-
lants had failed to show how their con-
stitutional rights to adequate housing
might be impacted: They did not show
that as a result of indigence, the benefi-
ciaries would be left vulnerable to home-
lessness if the farm in question was
sold in execution. There was nothing to
show that if r 46A was applied, default
judgment and an order declaring the im-
movable property especially executable
would not have been granted. The appeal
was accordingly dismissed.

Hate speech

Displaying the old South African flag:
In a demonstration organised by civil
rights group AfriForum, participants
had waved the old South African flag
around, prompting another rights group,
the Nelson Mandela Foundation, to seek
an order from the Equality Court (the GJ
sitting as such) declaring the gratuitous
display of the old flag to be prohibited
hate speech, unfair discrimination and
harassment as intended in the Promo-
tion of Equality and Prevention of Unfair
Discrimination Act 4 of 2000 (the Act).

The GJ granted the order and AfriForum
appealed to the SCA, which in AfriForum
NPC v Nelson Mandela Foundation Trust
and Others 2023 (4) SA 1 (SCA) found,
per Schippers JA, that the GJ’s order was
unassailable. Schippers JA pointed out
that such a display was not only calculat-
ed to be harmful but actively propagated
hatred. The SCA, however, excluded dis-
play for artistic, academic, or journalis-
tic purposes from the prohibition.

Insolvency

What happens when the trustees of an
insolvent estate abandon a right of ac-
tion obtained before insolvency? In
Thomas and Another v Thomas 2023
(4) SA 107 (SCA) the facts were that the
trustees of the respondent insolvent
estate had abandoned a right of action
the respondent had obtained before his
sequestration. When the respondent was
rehabilitated some years later, he ap-
proached the NCK for an order declaring
that, while the right did not form part
of the insolvent estate due to its aban-
donment, it remained alive and could be
employed by him. The NCK agreed with
the respondent’s argument and granted
the order prayed for. In an appeal, the
SCA, per Mocumie JA, found that the
respondent’s right of action had on the
granting of the insolvency order vested
in the trustees, and that the effect of the
subsequent abandonment had been to
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extinguish it, leaving nothing to revive.
The SCA accordingly upheld the appeal
and replaced the NCK’s order with one
dismissing the respondent’s application.

Intellectual property

Shape mark - trademark in a plastic
bottle? Dart Industries Inc and Another
v Botle Buhle Brands (Pty) Ltd and An-
other 2023 (4) SA 48 (SCA) dealt with a
trademark and passing-off dispute be-
tween Tupperware and Buhle over the
similarity of their hourglass-shaped
plastic water bottles. Tupperware Brands
Corporation, a United States of America
(Tupperware USA) entity, was the regis-
tered owner of the Eco Bottle shape/con-
tainer mark in South Africa. The GJ, hav-
ing concluded that the Eco Bottle mark
was neither inherently distinctive nor
had acquired distinctiveness from prior
use, dismissed Tupperware’s application
and granted Buhle’s counterapplication
for cancellation. Tupperware USA and
its South African affiliate appealed to
the SCA, which held, per Makgoka JA in
aunanimous judgment, that the two bot-
tles were too similar for Tupperware’s
Eco Bottle to fulfil a trademark func-
tion. In particular, the Eco Bottle lacked
an inherently distinctive character: The
average consumer would see it as noth-
ing more than a fancy water bottle and
would not distinguish it from other wa-
ter bottles in the trademark sense. The

8 — 9 December 2023 | Johannesburg | South Africa
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SCA pointed out that the acquisition of
distinctiveness through prior use in-
volved an investigation into whether an
inherently non-distinctive shape mark
had acquired sufficient distinctiveness
to function as a trademark. In the case
of the Eco Bottle, its apparent popular-
ity was likely more due to its being part
of the well-known Tupperware range of
goods than its shape. The SCA conclud-
ed, in the light of these findings, that the
GJ had correctly cancelled the Eco Bottle
mark.

Refugees

An application of the constitutional
principle of non-refoulement: Under
s 22(12) and (13) of the Refugees Act 130
of 1998 (read with reg 9 and Form 3 of
the Refugee Regulations), asylum seek-
ers who failed to renew their visas within
one month of expiry were considered to
have ‘abandoned’ their visa applications,
thereby exposing them to deportation
(the so-called ‘abandonment rule’). In
Scalabrini Centre and Another v Minister
of Home Affairs and Others 2023 (4) SA
249 (WCC) the applicants contended that
the provisions in question were unlaw-
ful because they offended the principle
of non-refoulement (the practice of not
forcing refugees or asylum seekers to
return to a country in which they are
liable to be subjected to persecution),
which had been incorporated into the
Constitution by virtue of various inter-
national treaties to which South Africa
was party. The state, represented by the
respondents, argued that the provisions
served the legitimate government pur-
pose of addressing the backlog of inac-
tive asylum applications by incentivising
to complete their applications. The WCC,
per Goliath DJP, pointed out that the Ref-
ugees Act was aimed specifically at giv-
ing effect to the country’s international
obligations to refugees, in particular the
right to non-refoulement, which was giv-
en exceptionally strong protection. The
WCC emphasised that it was evident that,
in violation of this, the impugned provi-
sions severely limited asylum seekers’
right to non-refoulement and completely
deprived them of the protections of the
asylum system. The WCC concluded that
the impugned provisions were, there-
fore, unconstitutional, and invalid, and
directed the state to amend them with-
out delay. The declaration of invalidity
was referred to the CC for confirmation.

Revenue

Forfeiture orders: The consequences
where one was made after a winding-
up: In South African Reserve Bank and
Another v Maddocks NO and Another
2023 (4) SA 85 (SCA), the issue before
the SCA was validity of three forfeiture
orders, issued by the appellant (the

Reserve Bank) under reg 22B of the Ex-
change Control Regulations, against two
companies in liquidation, pursuant to
obtaining blocking orders against them
before they were wound up. The two
respondents were the joint liquidators
of the companies. The subject-matter
of the appeal was a High Court order
obtained by the respondents, declaring
the forfeiture orders null and void and
directing the National Revenue Fund to
pay the forfeited moneys into the liqui-
dators’ bank account.

The thrust of the liquidators’ case was
that the Reserve Bank, after issuing the
blocking orders in respect of the moneys
standing to the credit of the companies,
became their creditor and was required
to participate in the concursus credito-
rum. It could, therefore, not validly deal
with the assets of the companies in liqui-
dation by the issue of forfeiture orders,
which prejudiced other creditors.

Dismissing this argument, the SCA,
per Zondi JA, held that, having regard
to the context and purpose of the Cur-
rency and Exchanges Act 9 of 1933 and
the Exchange Control Regulations, the
operation of the blocking orders did not
result in the creation of a debtor-creditor
relationship between the companies and
the Reserve Bank. The liquidation of the
two companies did not nullify the block-
ing order, which was in existence at the
time. It followed that the forfeiture or-
ders issued after the liquidation of the
companies were not affected by the lig-
uidation; the money which was declared
as forfeited to the state did not fall into
the estates of the insolvent companies.
The SCA concluded that the liquidators
were, therefore, not entitled to demand
that the funds be paid out to them for
distribution, and that the appeal would
succeed.

Telecommunications

Whether service providers may release
customer information to third parties
who want to institute legal proceed-
ings against the customer in question:
In Giftwrap Trading (Pty) Ltd v Vodacom
(Pty) Ltd and Others 2023 (4) SA 68 (SCA),
the applicant (Giftwrap), an online retail-
er, marketed its products through adver-
tisements on online platforms provided
by a third party, this for a fee calculated
on the basis of the number of visits — or
‘clicks’ — the advertisement received.
Giftwrap had for some years been the
victim of click fraud, a species of fraud
in which a wrongdoer repeatedly clicks
on an advertisement with the intention
of driving up the costs of the advertise-
ment for the advertiser. Giftwrap had
come into possession of Internet proto-
col (IP) addresses of devices used by the
wrongdoer, as well as the identity of the
Internet service provider used by each

device. The service providers were the
respondents. Giftwrap had then request-
ed the customer information associated
with each IP address to enable it to take
legal action against the customers con-
cerned. But the respondents refused
to provide it. In view of this, Giftwrap
applied to the GP for the disclosure of
the information’s disclosure based on
s 42(1)(c) of the Regulation of Intercep-
tion of Communications and Provision
of Communication-Related Information
Act 70 of 2002, which prohibited the
disclosure of ‘information ... obtained in
the ... performance of ... duties in terms
of the Act, except ... information which
is required ... as evidence in any court
of law’. Service providers such as the re-
spondents are obliged under the Act to
obtain and store prescribed customer
information.

The GP dismissed the application, rea-
soning that the Act did not permit disclo-
sure of customer information to request-
ing parties, in order for those parties to
identify wrongdoers. Giftwrap appealed
to the SCA. The question the court had
to answer, ruled Van der Merwe JA in
a unanimous judgment, was whether s
42(1)(c) of the Act permitted service pro-
viders to disclose to third parties infor-
mation they required in order to identify
wrongdoers in order to instituted legal
proceedings against them (as opposed
to providing information which was re-
quired as evidence in pending legal pro-
ceedings). Van der Merwe JA found that,
properly interpreted, the provision did
not permit the disclosure of such infor-
mation and dismissed the appeal.

The Public Protector

Whether a decision declaring conduct
of the President to be constitutionally
invalid was immediately executable:
Section 18(1) and (3) of the Superior
Courts Act 10 of 2013 provides that a
party may apply to have a decision by a
High Court put into immediate operation
pending appeal. In Public Protector of
South Africa v Speaker, National Assem-
bly and Others 2023 (4) SA 205 (WCC)
the decision in question, granted at the
instance of the Public Protector, ordered
that ‘the decision of the President to sus-
pend the [Public Protector be] declared
invalid’, and that ‘[tlhe suspension ...
[be] set aside ... from the date of this or-
der’. The respondents immediately filed
notice to appeal directly to the CC, which
prompted the Public Protector to seek
the immediate putting into operation of
the WCC’s above-quoted order in her fa-
vour. A full bench of the WCC (Nuku J,
Francis J and Lekhuleni J) ruled that the
order was not capable of being imme-
diately executed under the Act because
it dealt with unconstitutional conduct
and hence had no force until it was con-
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firmed by the CC. Before this, there was
nothing on which execution could be lev-
ied. The WCC added that it made no dif-
ference that appeals to the CC had in fact
been lodged: They could not render final
and binding a decision that, by operation
of law, was not. The WCC accordingly dis-
missed the Public Protector’s application.
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Substantial misconduct as a
factor to grant forfeiture of

patrimonial benefits of

a marriage

M v M (SCA) (unreported case no 022/2022, 26-5-2023) (Mbatha JA
(Molemela, Meyer and Matojane JJA and Siwendu AJA concurring))

n terms of s 9 of the Divorce Act

70 of 1979, a court granting a de-

cree of divorce on the ground of ir-

retrievable breakdown of the mar-

riage, may make an order that the

patrimonial benefits of the mar-
riage be forfeited by one party in favour
of the other, either wholly or in part with
due regard to a variety of factors, one be-
ing substantial misconduct on the part
of either of the parties.

It is against this section of the Divorce
Act that this article will analyse the case
of M v M and the legal principles empha-
sised therein.

Background

The applicant and respondent were

married to each other in community of

property and profit and loss. In Octo-
ber 2016, the respondent instituted an
action for divorce against the applicant

and ancillary relief thereto in the Lim-

popo Division of the High Court, Polok-

wane (para 1). The High Court dismissed
the applicant’s counterclaim for a partial
forfeiture order in respect of the appli-
cant’s pension benefits and ordered that
the applicant’s pension fund pay out the
respondent 50% of the applicant’s pen-
sion interest/benefit to the respondent

(para 1).

As a result of the High Court’s order,
the applicant turned to the Supreme
Court of Appeal to appeal the judgment
and order, except the order dissolving
the marriage (para 2). The issues in dis-
pute were as follows:

o Firstly, whether the applicant was enti-
tled to a partial forfeiture order in re-
spect of her pension interest/benefit
held in the Government Employees
Pension Fund (para 24).

e Secondly, whether the respondent’s
prolonged extramarital affairs and
the abuse and misappropriation of
the funds from the various family
businesses for the benefit of his girl-
friend and the respondent’s failure to
contribute meaningfully to the joint
estate translated into substantial mis-
conduct on his part (para 24).

e Thirdly, whether the respondent

would be unduly benefitted if the

order for partial forfeiture was not

granted (para 24).

The evidence of the trial court can
briefly be set out as follows. It transpired
from the applicant’s testimony that the
respondent’s prolonged extramarital af-
fair led to the irretrievable breakdown
of the marriage relationship despite her
attempts to save her marriage through
professional counselling (para 7-8). In
addition, the respondent had a child
with his mistress during the subsistence
of his marriage with the applicant, which
incident was described to have brought
her pain and humiliation (para 7). Fur-
ther, in favour for her claim for a partial
forfeiture of benefits, the applicant tes-
tified that respondent misappropriated
their joint estate by giving money to his
mistress to start a cash loan business
(para 10). Also, the respondent built a
double-storey house for his mistress and
sold cattle forming part of their estate
and deposited the proceeds of the sale
into his mistress’s business banking ac-
count (para 11). The applicant further
testified that the respondent gave his
mistress access to their motor vehicles
without her consent (para 11).

The respondent’s evidence was said to
be riddled with inconsistencies and dis-
crepancies, which he struggled to justify
and substantiate. Despite this, the full
court dismissed the appeal by the appli-
cant for an order for partial forfeiture of
benefits, by reasoning that both parties
had committed substantial misconduct
and undue benefits should not accrue
to one party in relation to the other if
an order for forfeiture was not granted
(para 23).

Legislative provisions on
the concept of forfeiture

It is trite law that entitlement by one
spouse to share in the pension inter-
est of the other spouse is regulated by
the provisions of s 7(7) and 7(8) of the
Divorce Act. On the contrary, s 9 of the
same legislation holds that the court
may make an order that the patrimonial
benefits of the marriage be forfeited by

one party in favour of the other, having
regard to certain factors, and if satis-
fied that if the order for forfeiture is
not made the one party will in relation
to the other party be unduly benefitted.
The factors contained in s 9(1) that the
court had to consider for a claim of for-
feiture are: The duration of the marriage,
the circumstances which gave rise to the
breakdown of the marriage and any sub-
stantial misconduct on the part of either
of the parties.

Wijker v Wijker 1993 (4) SA 720 (A)
outlined certain legal principles in rela-
tion to s 9(1) of the Divorce Act. It held
that a party seeking an order for forfei-
ture of benefits does not have to prove
the existence of all three factors in s 9(1)
cumulatively. The question to be asked
by the court is whether one party will be
unduly benefited if an order of forfeiture
was not made. Furthermore, in Wijker the
court held that substantial misconduct
is one that is found to be so ‘obvious and
gross that it would be repugnant to jus-
tice to let the “guilty” spouse get away
with the spoils of the marriage’ (para 28).

In Botha v Botha 2006 (4) SA 144 (SCA)
the principles emanating from the Wijker
judgment were endorsed and the court
held that only the factors in s 9(1) should
be accorded consideration and the appli-
cation of this section should be within
the context of the evidence tendered in
court.

Analysis and evaluation

The appeal court found that the trial
court and the full court failed to apply
the principles advocated in the Wijker
judgment by coming to factually incor-
rect conclusions (para 34). A full bench
in the High Court concluded, among oth-
ers, that both the applicant and respon-
dent have ‘committed substantial mis-
conduct, [and] an undue benefit will not
accrue to one party in relation to the oth-
er if an order for forfeiture is not grant-
ed’ (para 34). Further, it found that the
full court failed to consider the evidence
of the applicant that she could not ac-
cord the respondent his conjugal rights,
as she feared contracting HIV/AIDS virus
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(para 35). This is a clear indication that
she did not give the respondent permis-
sion to continue with his extramarital af-
fairs (para 35). The court further failed
to consider the evidence of the applicant
that when she sought counselling for
their marital problems, the respondent
told the therapist that he would never
stop having extramarital relationships
(para 35).

Based on the lack of appreciation of
the facts in the trial court, the appeal
court is empowered to reconsider the
facts. The appeal court found that the re-
spondent’s prolonged relationship with
his mistress existed for a long period of
time while he was still married to the ap-
plicant (para 37). Also, this relationship
of the respondent to the mistress was
gross and humiliating as it was flaunted
in the public domain to the prejudice of

By
Professor
Ciresh Singh

the applicant (para 37). The respondent
only filed for divorce at the time there
was nothing left in the joint estate ex-
cept for the applicant’s pension interest
and a few assets (para 37). Further, the
respondent made little contributions for
the benefit of the joint estate, while the
applicant struggled to make ends meet
(para 37). In addition, the respondent
channelled assets of the joint estate to
benefit his mistress and such constitutes
misconduct as he deprived the joint es-
tate from benefiting (para 39). Consider-
ing the above, the appeal court found
that the evidence presented before it
proved that the respondent’s actions
amounted to substantial misconduct
and his claim ‘of 50% of the pension ben-
efit which has accrued to the applicant is
not sustainable’ (para 41).

CASE NOTE - PATENTS

Conclusion

In conclusion, the court held that the
above cited authorities and the evidence
presented before it justifies the granting
of order of forfeiture of the half share of
pension benefits against the respondent.
It is clear from the above that courts are
called on to decide on matters decisively
and appreciate the facts presented be-
fore it. One party should not be unduly
benefitted to the prejudice of the other
especially if one party’s actions amount-
ed to substantial misconduct and abuse
of the joint estate.

Mapakiso Pita LLB (UFS) LLM (Busi-
ness Entities) (UFS) is a candidate

legal practitioner at Legal Aid South
Africa in Welkom. Q

A battle between
patent owners and

pharmacies

Bayer Intellectual Property GMBH and Others v New Clicks South Africa (Pty) Ltd and
Others (CCP) (unreported case no 2022/8099; 06238/2007, 7-7-2023) (Collis J)

n 7 June 2023, more than a year

after reserving judgment in an

urgent application, Collis J de-

livered judgment in the case of
Bayer v Clicks. In this matter, Bayer ap-
proached the Court of the Commissioner
of Patents to prevent Clicks from selling
a cheaper generic blood thinning tablet
called Rivaxored, that was in direct com-
petition with its patented tablet - Rivar-
oxaban: Patent no 2007/06238.

Bayer was granted a patent for the tab-
let Rivaroxaban in 2000. Bayer accord-
ingly obtained exclusive control over the
product for a period of 20 years. The
patent was due to expire in December
2020. In 2007, Bayer changed the dosage
of the medication from a twice daily dos-
age to ‘once a day’ dosage. They claimed
that this change in dosage was an ‘in-
ventive step’, and they were successful
in obtaining a new patent for the tablet.
This consequently extended the expiry
of the patent, for another 20 years (from
December 2007 to January 2026). This
extension was widely criticised by the
health fraternity.

After expiry of the initial patent (in
December 2020), Dr Reddy’s Laborato-

ries (Pty) Ltd launched generic versions
of Rivaroxaban. Dr Reddy’s was a rival
company to Bayer and imported generic
tablets — Rivaxored into South Africa (SA)
and sold it to pharmaceutical wholesal-
ers and retailers, like Clicks, Dis-Chem
and Alpha Pharm.

Background and facts of

the case

In 2021, Bayer brought a claim against
Dr Reddy’s seeking to prevent the dis-
tribution and sale of the generic tablets
and were successful in obtaining an in-
terim interdict against Dr Reddy’s (Bayer
Intellectual Property GMBH and Others v
Dr Reddy’s Laboratories (CP) (unreport-
ed case no 2007/06238-5, 15-12-2021)
(Keightley J)). In terms of the interdict,
the court found that Bayer’s patent was
prima facie valid, and that the sale of
generic Rivaxored in SA constituted a
prima facie infringement of the patent.
The court held that the continued sale of
Rivaxored in SA gave rise to irreparable
harm to Bayer.

Despite the interdict granted against
Dr Reddy’s, Clicks continued to sell Ri-

vaxored. Bayer accordingly brought the
current application before court to pre-
vent Clicks from selling Rivaxored.

Arguments by the parties

Clicks contended that they were not
bound by the initial order against Dr
Reddy’s and was, therefore, not in con-
tempt. They argued that the (extended)
patent granted to Bayer was invalid as it
failed to constitute an inventive step, as
‘there [was] nothing exceptional about
the new [one] dosage claim’ (para 44).

Moreover, Clicks claimed that Bayer
stood to lose only R 3 million in sales
based on its current stock levels, and this
prejudice was outweighed by the public
interest in having access to a cheaper al-
ternative to the patented product (para
65). In other words, they claimed that
‘public interest based on the availabil-
ity of cheaper generic medicines should
outweigh the interests of the patentee’
(para 66).

Bayer conceded that while Clicks was
not bound by the order, their conduct
undermined the authority of the court,
as they showed ‘scant regard for the find-
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CASE NOTE - PATENTS

ings’ of the court by continuing to sell a
product, the sale of which was found to
be ‘prima facie unlawful’ (para 13).

The court order

Regarding the inventiveness of the pat-
ent, Collis J held that this issue was com-
prehensively dealt with in the Keightley J
judgment, and ‘any findings made on the
inventiveness of the patent stands until
set aside on appeal’ (para 46). In Bayer v
Dr Reddy’s, Keightley J found the patent
to be prima facie valid.

It is undisputed that Bayer would lose
sales as a result of the conduct of Clicks
by its continued sale of Rivaxored, and
that Bayer would find it difficult to prove
the full extent of its losses to successful-
ly launch a damages claim. Clicks argued
that Bayer had a statutory right to claim
a reasonable royalty in lieu of damages.
This same argument was raised and re-
jected in the Dr Reddy’s application by
Keightley J. In terms of prevailing case
law: ‘The statutory provision that a roy-
alty may be imposed in lieu of damages
is an option available to a plaintiff. It is
not an invitation to infringers to become
de facto licensees’ (Pfizer Ltd and An-
other v Cipla Medpro (Pty) Ltd and Oth-
ers 2005 BIP 1 (CP)). ‘Nor is it an answer
to its claim for an interdict that an [IP
holder] might be awarded a reasonable
royalty as an alternative to damages.
That is a remedy available at the option
of a patentee and it cannot be compelled
in effect to licence the use of its patent’
(Cipla Medpro (Pty) Ltd v Aventis Pharma
SA and Related Appeal 2013 (4) SA 579
(SCA)).

The court also rejected the argument
that public interest in obtaining avail-
ability to a cheaper alternative, out-

By
Kgomotso

Ramotsho

weighed the interest of the patentee.
Collis J found ‘that the protection of a
patent will also serve the public interest’
(para 67). ‘The marginal harm to a small
percentage of patients in the private sec-
tor (who don’t have medical aid or who
have to make a small co-payment) was
not considered to be sufficient to out-
weigh the negative public interest effect
of failing to enforce valid patents’ (para
70).

Accordingly, the balance of conveni-
ence favoured Bayer and that they were
granted an interim interdict.

Comments

There were some key points for discus-
sion from the Bayer v Clicks case.

Licences

In both the Dr Reddy’s and Clicks cases,
it was contended that a licence or royalty
could be offered as a remedy to Bayer, in
lieu of damages. The court in both cases
confirmed that this was an option elect-
able by the patent holder, and not the
infringer. Such an option could not be
imposed on the patent holder and this
remedy was not an invitation for infring-
ers to become licensees. In other words,
the courts confirmed that a licence can-
not be forced on the patent owner as a
remedy for infringement.

Evergreening and
constitutionalism

In part of their argument, Clicks ap-
peared to contend that s 25 of the Pat-
ents Act 57 of 1978, was unconstitu-
tional. They, however, failed to take this
argument any further to support this

with any evidence (paras 48-49). Section
25 essentially permits ‘evergreening’. Ev-
ergreening is a technique used by some
patent owners, in particular pharmaceu-
tical companies, to extend the lifetime of
a patent. Dr Reddy’s and Clicks both ar-
gued that the (extended) patent granted
to Bayer was invalid as the change in dos-
age lacked any inventiveness (indirectly
implying that this was contra bonos mo-
res and unconstitutional as it unfairly
extended the monopoly of a patent).
In the Dr Reddy’s case, the court, how-
ever, confirmed that the (extended) pat-
ent was prima facie valid and worthy of
protection. It is unfortunate that Clicks
did not take their argument, in respect
of evergreening, further as it would have
given clarity to the issue of evergreening,
and the balancing of public health and
welfare rights against patent rights.

Nevertheless, the court unequivocally
confirmed the rights of a patentee, and
found that any minor prejudice suffered
by public health would not be enough to
outweigh the rights of a patent holder.
The monopoly given to the patentee of
medication ensures that the ‘public in-
terest is served by ongoing research and
development. This principle underpins
the protection of patents ... law’ (Bayer v
Dr Reddy’s Laboratories at para 98).

The question, however, must be asked
- how does one balance the rights of pub-
lic health and the patent owner, and un-
der what circumstance, if any, will public
healthcare outweigh patent rights?

Professor Ciresh Singh LLB LLM PhD
(Law) (UKZN) is a Law Professor at the

University of South Africa. Q

Husband ordered to pay
maintenance of stepchild
while divorce is pending as

he is the administrator
of the joint estate

GR v RR (GP) (unreported case no 38304/21, 21-2-2023) (Noko A)J)

n GR v RR the Gauteng Division
of the High Court ordered that
pending a divorce, the respond-
ent continue paying maintenance
for his stepson. The applicant
brought an application in terms
of r 43 of the Uniform Rules of

Court for interim orders of maintenance
for the applicant and the two children,
contribution of legal costs and that the
primary residence of the parties’ minor
child be awarded to the applicant sub-
ject to the respondent’s right of reason-
able contact with the minor child.

The parties were married to each oth-
er in terms of customary rites in 2008
and subsequently entered a civil mar-
riage, which marriages still subsists. In
the High Court the applicant’s counsel
submitted that the applicant is no longer
persisting with the prayer for primary

DE REBUS - SEPTEMBER 2023

-32 -



https://www.derebus.org.za/wp-content/uploads/2023/08/Pfizer-Ltd-and-Another-v-Cipla-Medpro-Pty-Ltd-and-Others-2005-BIP-1-CP.pdf
https://www.derebus.org.za/wp-content/uploads/2023/08/Pfizer-Ltd-and-Another-v-Cipla-Medpro-Pty-Ltd-and-Others-2005-BIP-1-CP.pdf
https://www.derebus.org.za/wp-content/uploads/2023/08/Pfizer-Ltd-and-Another-v-Cipla-Medpro-Pty-Ltd-and-Others-2005-BIP-1-CP.pdf
https://www.derebus.org.za/wp-content/uploads/2023/08/Cipla-Medpro-Pty-Ltd-v-Aventis-Pharma-SA-and-Related-Appeal-2013-4-SA-579-SCA.pdf
https://www.derebus.org.za/wp-content/uploads/2023/08/Cipla-Medpro-Pty-Ltd-v-Aventis-Pharma-SA-and-Related-Appeal-2013-4-SA-579-SCA.pdf
https://www.derebus.org.za/wp-content/uploads/2023/08/Cipla-Medpro-Pty-Ltd-v-Aventis-Pharma-SA-and-Related-Appeal-2013-4-SA-579-SCA.pdf

residence and reasonable contact for the
minor child since the parties still reside
together. The maintenance for the chil-
dren, includes the major child who was
born of a relationship between the appli-
cant and a third party.

In the prayers set out in the notice of
motion, the second prayer states:

That the respondent be ordered to
contribute to the maintenance as fol-
lows:

By making payment of maintenance
to the applicant for herself, the minor
child, and the major child in the amount
of R 50 000 per month on or before the
first day of every month.

By retaining the applicant, the minor
and the major child on the current medi-
cal aid and membership of the respond-
ent and by making payment and by
bearing all medical expenses incurred in
private healthcare in excess of the cover
provided by any medical aid scheme or
hospital plan of which the major child is
a member, such costs include all medi-
cal, dental, pharmaceutical (including
levies), surgical, hospital, orthodontic
and ophthalmic (including spectacles
and/or contact lenses), physiothera-
peutic, psychotherapeutic, occupational
therapeutic, homeopathic, chiropractic
and similar medical expenses, which are
not covered by the medical aid scheme.
The respondent shall reimburse the ap-
plicant for all expenses so incurred in
respect of which she has made payment,
or all expense so incurred in respect of
which she has made payment, or shall
make payment directly to the service
providers, as the case may be, within five
days of the applicant providing the re-
spondent with proof of payment and/or
the relevant invoice.

For as long as the major child, applies
himself with due diligence and continues
to make satisfactory progress, by mak-
ing payment of all reasonable expenses
incurred in respect of the major child’s
tertiary education, such costs to include,
without limiting the generality of the
foregoing, all university fees and/or fees
due to an institution for higher learning
attended by major child, tuition fees, as
well as the costs of, but not limited to,
the costs of all books, stationery, equip-
ment (including computer hardware and
software, printer hardware and soft-
ware and electronic devices reasonably
required by him). The respondent shall
reimburse the applicant for all expenses
so incurred in respect of which she has
made payment, or all expense so in-
curred in respect of which she has made
payment, or shall make payment directly
to the service providers, as the case may
be, within five days of the applicant pro-
viding the respondent with proof of pay-
ment and/or the relevant invoice.

The counsel for the applicant submit-
ted that the applicant had been unem-

ployed since 2017. She had tried to start
various businesses but was unsuccess-
ful. There was never pressure for her to
look for employment as the respondent
had always been gainfully employed and
able to maintain the applicant and the
children. The respondent has been pay-
ing for all household related expenses
and paid the applicant an amount be-
tween R 28 000 and R 32 000 per month
for her personal needs. In addition, the
respondent gave the applicant an Absa
credit card for her unrestricted use. The
respondent has also paid for the expens-
es related to the schooling of the major
child. Even though the respondent is
gainfully employed, he has decided not
to continue with his responsibilities as-
sociated with maintenance hence the ap-
plication in terms of r 43 was launched.

The counsel for the applicant further
submitted that in an exchange between
the parties the respondent sent a What-
sApp message to the applicant where he
stated that he will no longer be making
financial resources available to the ap-
plicant until the divorce is finalised. The
counsel for the applicant added that the
respondent has sufficient means avail-
able to provide for the needs of the ap-
plicant. The counsel pointed out that the
respondent’s business is to provide ser-
vices to government departments most-
ly in respect of tenders secured by his
company. The parties have purchased a
matrimonial home worth R 4 million in
cash. He has improved the said property
to the value of R 100 000 and purchased
furniture to the value of more than R 1
million. This information was not object-
ed to by the respondent in his answering
affidavit.

The applicant’s counsel further con-
tended that the argument by the respon-
dent that there is no legal obligation to
maintain the major child as he has, inter
alia, not adopted him is unsustainable.
The respondent has been maintaining
the child without any qualm since 2018
after the biological father stopped con-
tributing to his maintenance. The appli-
cant’s counsels added that in fact there
is a legal obligation on the applicant to
maintain the child and as she is mar-
ried in community of property to the
respondent the latter is indirectly con-
tributing to the maintenance for the said
major child. The counsel for the appli-
cant further submitted that the respon-
dent has been less than candid with the
court claiming that he is only receiving
a monthly salary of R 40 000 and at the
same time stating that he has monthly
expenses to the tune of R 68 584,40.

The High Court pointed out that the
respondent on the other hand contended
that the applicant’s list of expenses ap-
pears to be too luxurious and unneces-
sary. The High Court said that the order,
which may be granted in terms of r 43

applications is predicated on the deter-
mination whether there is a need for
payment of maintenance and further as
whether the respondent can afford it.
The High Court added that it is not in
dispute that the parties though involved
in a divorce proceeding are still resid-
ing together. Further that the applicant
is unemployed, and the respondent has
always been the breadwinner. In fact, the
respondent conceded that he has been
paying for all household expenses and is
still prepared to proceed with payments.

The High Court said that the respon-
dent is a civil engineer and chief execu-
tive officer of a private company and that
his stated income is R 40 000 per month
and his expenses are well over R 68 584
per month. The High Court pointed out
that it appears that the respondent was
indeed less candid with the court in this
respect but failed to take the court into
his confidence and explain how he pays
for the excess. The High Court referred
to another matter where Spilg J in SC v
SC (GJ) (unreported case no 20976/2017,
28-2-2018) (Spilg J) held that:

‘The mere fact that a party claims to
earn a salary and produce a payslip or
even an IRP5 form tells a court very little
unless it is self-evident that he or she is
strictly a wage earner with no personal
connection to the employer.’

The High Court said that the respon-
dent in this case has a personal connec-
tion with the employer. The High Court
further added that by the glance on the
bank statement of the records of trans-
actions in the business account of the
respondent, it appears astounding for
the respondent to contend that the ap-
plicant should look to her parents for
maintenance. The High Court said that
this confident but ill-informed sugges-
tion was being made despite evidence,
which demonstrates that the respondent
appears to be a philanthropist who oc-
casionally pay his parents, siblings, and
girlfriend some thousand rands. The
High Court added that the applicant is
likely to start looking for employment as
the parties would be divorced and the re-
spondent would also have a new house-
hold to maintain. However, the respon-
dent in the meantime has an obligation
to provide maintenance and this may
change once the applicant is employed
during the operation of the interim or-
der. The High Court also pointed out
that the respondent should also keep the
applicant and the children on the medi-
cal aid.

The High Court pointed out that un-
der the common law a stepparent has no
legal duty of support in respect to the
stepchildren. The High Court said that
reference was made to two judgments
in Heystek v Heystek 2002 (2) SA 754 (T)
where a stepfather who was married in
community of property had an obligation
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to maintain the stepchild in his capacity
as administrator of the joint estate and
his control of the common purse. The
High Court added that the emphasis on
these two judgments was the fact that
the parties are married in community
of property, and it follows that such an
obligation to pay maintenance may not
follow when such parties are divorced.
The High Court said that it is under-
stood that the stepchild’s upbringing
and maintenance is the responsibility of
the applicant and the child’s biological
father. The High Court added that it was
quite curious why the applicant in this
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case or even the respondent were both
content that the biological father was
not discharging his responsibilities and
paying maintenance for his child. The
High Court said if anything they have
themselves to blame. The High Court
added that the applicant’s failure to pro-
vide any explanation to allow the major
child’s father not to pay is unfathomable
except to say that the applicant is taking
advantage of the respondent and at the
same time the respondent indirectly is
liable on the basis that he is the adminis-
trator of the joint estate.

The High Court pointed out that in the

end the respondent should be ordered to
also contribute towards maintenance of
the stepchild for a period of six months,
during which the applicant should en-
sure that the biological father carrys out
his obligations to pay for maintenance of
his child.
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Acts

Appropriation Act 8 of 2023

Date of commencement: 7 July 2023.
GN3650 GG48916/7-7-2023.
Constitution FEighteenth Amendment
Act 3 of 2023

Amends s 6 of the Constitution. Date of
commencement: 27 July 2023. GN3730
GG49041/27-7-2023.

Customs and Excise Act 91 of 1964
Amendment to part 1 of sch 2 (no
2/1/72). GN R3735 GG49047/28-7-2023.
Amendment to part 3 of sch 6 (no
6/3/63). GN R3669 GG48959/14-7-2023.
Amendment to part 3 of sch 2 (no
2/3/69). GN R3696 GG49013/21-7-2023.
Amendment to part 3 of sch 2 (no
2/3/70). GN R3697 GG49013/21-7-2023.
Amendment to part 3 of sch 2 (no
2/3/71). GN R3698 GG49013/21-7-2023.
Eskom Debt Relief Act 7 of 2023

Date of commencement: 7 July 2023.
GN3649 GG48915/7-7-2023.

Financial Matters Amendment Act 9 of
2023

Amends s 1, s 2, s 3bis, s 4 and s 21 of
the Associated Institutions Pension Fund
Act 41 of 1963. Substitution of s 6A of
the Associated Institutions Pension Fund
Act. Amends s 21 of the Military Pen-
sions Act 84 of 1976.

Amends s 1,s 5,s 7 and s 8 of the Tem-
porary Employees Pension Fund Act 75
of 1979.

Amends ss 1, 4, 5, 15, 20 and 30 of the
Government Employees Pension Law
Proclamation 21 of 1996.

Substitution of s 16 of the Government
Employees Pension Law.

Amends s 1 of the Land and Agricultural
Development Bank Act 15 of 2002. Sub-
stitution of s 45 of the Land and Agricul-
tural Development Bank Act.

Amends s 49 of the Auditing Profession
Act 26 of 2005. Date of commencement:
7 July 2023. GN3651 GG48917/7-7-2023.
Financial Matters Amendment Act 9 of
2023

Date of commencement: 14 July 2023.
GN3683 GG48962/14-7-2023.

Bills and White Papers

Intergovernmental Monitoring, Support
and Interventions Bill, 2023

Draft Intergovernmental Monitoring, Sup-
port and Interventions Bill, 2023 for com-
ment. GenN1915 GG48932/10-7-2023.
National Environmental Management:
Integrated Coastal Management Act 24
of 2008

New legislation

Legislation published from

Coastal Management Line for Gar-
den Route National Park in terms of
s 25(1) read with s 25(5)(a). GN R3668
GG48959/14-7-2023.

National Nuclear Regulator Act 47 of
1999

Publication of explanatory summary
National Nuclear Regulator Amendment
Bill, 2021. GN3705 GG49026/26-7-2023.
Marriage Bill, 2022

Draft Marriage Bill for comment.
GenN3648 GG48914/7-7-2023.

Government, General and

Board Notices

Banks Act 94 of 1990

Consent granted in terms of s 34 of the
Banks Act for a foreign institution to
establish a representative office within
South Africa: Capital International Bank
Ltd. GenN1918 GG48960/14-7-2023.
Withdrawal of consent granted in terms
of s 34 of the Act to maintain a repre-
sentative office of a Foreign Institution
in South Africa: Swedbank AB (publ).
GenN1908 GG48923/7-7-2023.
Broad-Based Black Economic Empower-
ment Act 46 of 2013

Withdrawal of GN R102 GG44172/19-2-
2021. GN R3702 GG49018/25-7-2023.
Compensation for Occupational Injuries
and Diseases Act 130 of 1993

Notice of withdrawal of items (b) and
(c) of the GenN189 GG44422/7-4-2021.
GenN1924 GG49020/25-7-2023.
Co-Operative Banks Act 40 of 2007
Registration - GIG Co-operative Bank.
GenN1909 GG48923/7-7-2023.

Electoral Commission Act 51 of 1996
Registration of political parties (regis-
tered between 20 March to 29 June 2023).
GenN1887 GG48898/6-7-2023.
Electricity Regulation Act 4 of 2006
Amendment of sch 2 to remove the
threshold for generation facilities.
GN3656 GG48923/7 July 2023.

Health Professions Act 56 of 1974

List of classified and certified psychologi-
cal tests. BN457 GG48960/14-7-2023.
Higher Education Act 101 of 1997
Amendment of the definition on the lan-
guage policy framework for public high-
er education institutions, determined
in terms of s 27(2) of the Act. GN3654
GG48923/7-7-2023.

Labour Relations Act 66 of 1995
Cancellation of Government Notices:
Building Industry Bargaining Coun-
cil (Cape of Good Hope). GN R3665
GG48959/14-7-2023.

3 -28 July 2023

Bargaining Council for the Furniture
Manufacturing Industry KwaZulu-Natal:
Extension to Non-Parties of the Main Col-
lective Amending Agreement. GN R3666
GG48959/14-7-2023.

Building Industry Bargaining Council
(Cape of Good Hope): Extension to Non-
Parties of the Main Consolidated Agree-
ment. GN R3667 GG48959/14-7-2023.
Labour Relations Act 66 of 1995
Cancellation of registration of a bar-
gaining council: Bargaining Council for
the Laundry, Cleaning and Dyeing In-
dustry (Cape) (LR2/6/6/43). GN3637
GG48883/4-7-2023.

Merchandise Marks Act 17 of 1941
Declaration of the 2023 Netball World
Cup as a protected event. GenN1924
GG49015/24-7-2023.

Final notice on the prohibition on the
use of certain words and emblems asso-
ciated with the 2023 Netball World Cup
to be hosted in South Africa. GenN1925
GG49015/24-7-2023.

National Environment Management Act
107 of 1998

Extension of the period for establishment
of the National Environmental Consulta-
tive and Advisory Forum period of 12
months from 18 August to 17 August
2024. Proc N126 GG48921/7-7-2023.
Pan South African Language Board Act
59 of 1995

Recommendation to sign the Los Pi-
nos Declaration for International Dec-
ade of Indigenous Languages. BN461
GG49011/21-7-2023.

Promotion of Access to Information Act
2 of 2000

Publication of the manual in terms of
s 14 of the Act. BN453 GG48923/7-7-
2023.

School Governing Bodies Elections 2024
Announcing the period for the 2024
School Governing Bodies (SGB) elections
and the time for the assumption of du-
ties for the newly elected SGB. GenN1914
GG48952/13-7-2023.

South African Citizenship Act 88 of
1995

Withdrawal of GN3535 GG48777/12-
6-2023 amendment regulations on the
South African Citizenship Act. GN R3657
GG48924/7-7-2023.

South African Council for the Quantity
Surveying Profession Act 49 of 2000
Erratum to address errors in the GN443 of
2023 in respect of the term of the council
and the titles of some of the appointed
council members. BN455 GG48923/7-7-
2023.
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Special Investigating Units and Special
Tribunals Act 74 of 1996

Referral of matters to existing Special In-
vestigating Unit. Proc R130 GG49029/28-
7-2023.

Use of Official Languages Act 12 of
2012

Compliance with the use of the Official
Languages Act. BN460 GG49011/21-7-
2023.

Water Services Act 108 of 1997

Name change of Bloem Water to Vaal Cen-
tral Water Board. GN3664 GG48954/13-
7-2023.

Legislation for comment

Astronomy Geographic Advantage Act
21 of 2007

Notice of intention to amend the regu-
lations on the Protection of the Karoo
Central Astronomy Advantage Areas in
terms of the Act. GN3688 GG49006/18-
7-2023.

Civil Aviation Act 13 of 2009

Civil  Aviation Regulations, 2011.
GN3652 GG48920/7-7-2023 and GN3736
GG49048/28-7-2023.

Critical Infrastructure Protection Act 8
of 2019

Critical Infrastructure Protection Regu-
lations, 2023. GN3732 (GG49045/28-7-
2023.

Electoral Act 73 of 1998

Invitation to make representations.
GenN1933 GG49050/28-7-2023.
Proposed amendments to the regulations
published under the Act. GenN1934
GG49051/28-7-2023.

Financial Markets Act 19 of 2012
Proposed amendments to the Johannes-
burg Stock Exchange (JSE) listing require-
ments and the JSE debt listing require-
ments - accreditation of auditors. BN465
GG49028/28-7-2023.

Financial Sector Regulation Act 9 of
2017

Draft Deposit Insurance Regulations
for comment. GN3645 and GN1782
GG48888/4-7-2023.

Health Professions Act 56 of 1974
Health Professions Council of South Af-
rica: Rules relating to the registration
by medical practitioners and dentists of
additional qualifications: Amendment.
BN458 GG48960/14-7-2023.

Higher Education Act 101 of 1997
Notice of intent to cancel the registration
of CityVarsity (Pty) Ltd, Damelin (Pty)
Ltd, ICESA City Campus (Pty) Ltd and
Lyceum College (Pty) Ltd as registered
private higher education institutions.
GN3718 GG49028/28-7-2023.
Independent Communications Author-
ity of South Africa Act 13 of 2000
Request of further information from
stakeholders with respect to the signal
distribution services market inquiry.
GenN1932 GG49049/28-7-2023.
International Trade Administration Act
71 of 2002

Proposal to further restrict the export
of copper semi-finished products, tem-
porarily prohibit the export of used or
second-hand rails, and subject rails to
export control for comment. GN R3703
GG49019/25-7-2023 and GN3706
GG49027/26-7-2023.

Labour Relations Act 66 of 1995
Cancellation of Government Notice: Bar-
gaining Council for the Civil Engineering
Industry (BCCEI): GN R581 of 22 May
2020. GN R3724 GG49029/28-7-2023.
Cancellation of Government Notice: BC-
CEL GN R1106 of 19 October 2018 and
GN R1482 of 15 November 2019. GN
R3725 GG49029/28-7-2023.

BCCEL Extension of dispute resolution
collective agreement to non-parties. GN
R3726 GG49029/28-7-2023.

National Bargaining Council for the Road
Freight and Logistics Industry: Extension
of period of operation of the main collec-
tive agreement. GN R3727 GG49029/28-
7-2023.

BCCEI: Extension of registration and
administration  expenses  collective
agreement to non-parties. GN R3729
GG49029/28-7-2023.

Marine Living Resources Act 18 of 1998
Consultation on the intention to amend
the Regulations for the Protection of Wild
Abalone, 2008. GN3653 GG48923/7-7-
2023.

Marketing of Agricultural Products Act
47 of 1996

Application for the continuation of statu-
tory measures on pomegranate for com-
ment. GenN1916 GG48960/14-7-2023.
Marketing of Agricultural Products Act
47 of 1996

Request for the renewal of statutory
measures in the South African milk in-
dustry (registrations and records and
returns) in terms of the Act. GN R3723
GG49029/28-7-2023.

Merchandise Marks Act 17 of 1941
Netball World Cup 2023 as a protected
event for comment. Prohibition on the
use of certain words and emblems asso-
ciated with the Netball World Cup 2023
for comment. GenN1913 and GenN1914
GG48931/10-7-2023.

National Environmental Management
Act 107 of 1998

Procedures to be followed on the assess-
ment and minimum criteria for report-
ing on identified environmental themes.
GN3715 GG49028/28-7-2023.
Consultation on the intention to amend
certain requirements for an application
for environmental authorisation for re-
newable energy. GN3716 GG49028/28-
7-2023.

National Environmental Management:
Protected Areas Act 57 of 2003

Notice of intention to withdraw portion
6 of the farm Weilkrans 539KQ as part of
Duplessis no 1 Nature Reserve. GN3711
GG49028/28-7-2023.

Withdrawal: Correction Gazette Notice

of intention to withdraw for the Lim-
popo PG371 PG3386/31-3-2023. GN3712
GG49028/28-7-2023.

Notice of intention to declare additions
to Lapalala Nature Reserve. GN3713
GG49028/28-7-2023.

Notice of intention to declare Makgokolo
Nature Reserve. GN3714 GG49028/28-7-
2023.

National Environmental Management:
Waste Act 59 of 2008

Notice of intention to take a decision on
applications for the exclusion of a waste
stream or a portion of such a waste
stream for beneficial use, from the defi-
nition of waste. GN3663 GG48953/13-7-
2023.

National Qualifications Framework Act
67 of 2008

Proposed 12 Occupational Qualifications
for registration by the Quality Council
for Trades and Occupations for com-
ment. GN3639 GG48885/4-7-2023.
Special Economic Zones Act 16 of 2014
Intention to designate the Namak-
wa Special Economic Zone. GN3660
GG48930/10-7-2023.

Transport Appeal Tribunal Act 39 of
1998

Nominees eligible for appointment as
members of the Transport Appeal Tri-
bunal (TAT). GN3636 GG48882/3-7-
2023, GN3646 GG48889/3-7-2023 and
GN3647 GG48897/3-7-2023.
TAT Regulations, 2024.
GG48960/14-7-2023.

World Heritage Convention Act 49 of
1999

Intention to declare management author-
ity for the Cradle of Humankind World
Heritage Site. GN3681 GG48960/14-7-
2023.

GenN1919

Rules, regulations, fees

and amounts

Commission for the Promotion and Pro-
tection of the Rights of Cultural, Reli-
gious and Linguistic Communities Act
19 of 2002

Determination of the salaries and allow-
ances of the members of the Commis-
sion for the Promotion and Protection
of the Rights of Cultural, Religious and
Linguistic Communities: 2021/2022.
GN3684 GG48992/17-7-2023.
Electronic Communications Act 36 of
2005

Consumer Advisory Panel Regulations.
GenN1917 GG48960/14-7-2023.
Financial and Fiscal Commission Act 99
of 1997

Determination of the salaries and al-
lowances of the members of the Finan-
cial and Fiscal Commission: 2021/2022.
GN3685 GG48992/17-7-2023.

Financial Markets Act 19 of 2012
Amendments to the Rules of Strate.
BN454 GG48923/7-7-2023.
Independent Communications Author-
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ity of South Africa Act 13 of 2000
Determination of the salary and al-
lowances of the chairperson and other
councillors of the Independent Com-
munications Authority of South Africa
for 2021/2022 financial year. GN3687
GG48992/17-7-2023.

Judges’ Remuneration and Conditions
of Employment Act 47 of 2001
Amendment of regulations pertaining to
judges’ conditions of employment: Judg-
es’ leave and allowances. GN R3690 and
GN R3691 GG49010/21-7-2023.

Mine Health and Safety Act 29 of 1996
Guideline for a mandatory code of prac-
tice for: the management of medical
incapacity due to ill-health and injury;
selection and provision of personal pro-
tective equipment for women in the
South African mining industry. GN3733
and GN3734 GG49046/28-7-2023 and
GN3739 and GN3740 GG49059/28-7-
2023.

National Environmental Management
Act 107 of 1998

Amendment to the protocols for spe-
cialist assessment and minimum report
content requirements for environmental
impacts. GN3717 GG49028/28-7-2023.
Natural Scientific Professions Act 27 of
2003

South African Council for Natural Scien-
tific Professions: Recommended consul-
tation fees. BN456 GG48960/14-7-2023.

Pan South African Language Board Act
59 of 1995

Board Notice on the revised spelling and
orthography rules. BN464 GG49028/28-
7-2023.

Petroleum Products Act 120 of 1977
Maximum retail price for liquefied petro-
leum gas. GN R3642 GG48887/4-7-2023.
Amendment of the regulations in re-
spect of petroleum products. GN R3643
GG48887/4-7-2023.

Regulations in respect of the single max-
imum national retail price for illuminat-
ing paraffin. GN R3644 GG48887/4-7-
2023.

Project and Construction Management
Act 48 of 2000

Fees and charges for Project Manage-
ment Institute and the Association of
Schools of Construction of Southern Af-
rica for the period of 1 July 2023 to 31
March 2024 in terms of the Act. BN459
GG48963/14-7-2023.

Public Audit Act 25 of 2004
Determination of the salary and allow-
ance of the Auditor-General: 2021/2022.
GN3686 GG48992/17-7-2023.

Public Finance Management Act 1 of
1999

Rate of interest on government loans.
GenN1907 GG48923/7-7-2023.
Remuneration of Public Office Bearers
Act 20 of 1998

Determination of salaries and allow-

ances of the Deputy President, ministers
and deputy ministers for 2022/2023.
Proc N127 GG48929/10-7-2023.
Determination of salaries and allow-
ances of members of the National As-
sembly and permanent delegates to the
National Council of Provinces. Proc N128
GG48929/10-7-2023.

Determination of the upper limit of
salaries and allowances of premiers,
Members of the Executive Councils and
Members of the Provincial Legislatures:
2022/2023. Proc N129 GG48929/10-7-
2023.

Road Accident Fund Act 56 of 1996
Adjustment of statutory limit in respect
of claims for loss of income and loss of
support. BN462 GG49028/28-7-2023.
South African Citizenship Act 88 of
1995

First amendment of the regulations on
the South African Citizenship Act. GN
R3658 GG48924/7-7-2023.
Statistics South Africa
Consumer Price Index.
GG48923/7-7-2023.

GenN1910

Shanay Sewbalas and Keagan Smith
are Editors: National Legislation at

LexisNexis South Africa.

Q

FIRST of its kind in South Africa

Lexis® Check

Powered by Lexis® Library

Save time on your case law
and legislation checks.

FIND OUT HOW

*Visuals used with permission of Microsoft®

DE REBUS - SEPTEMBER 2023

-37 -



http://www.lexisnexis.co.za

Employment law update

By
Nadine
Mather

Employee claiming
damages for infringement
of constitutional rights

In Letimile v Cape Town International
Convention Centre Company SOC Ltd
[2023] 7 BLLR 670 (LC), a disabled em-
ployee instituted a claim in the Labour

Court (LC) under the Employment Equity

Act 55 of 1998 for general damages from

her employer, the Cape Town Interna-

tional Convention Centre Company SOC

(CTICC). The employee claimed damages

based on CTICC allegedly violating her

constitutional rights to —

o freedom of expression and association
by prohibiting her from continuing to
publish views on the sexual health of
disabled women;

e bodily integrity and privacy by de-
manding disclosure of her medical re-
cords; and

e human dignity by intimidating, insult-
ing, and humiliating her in its response
to the publication of her views.

The CTICC raised an exception to the
employee’s statement of claim on the
basis that the employee had breached
the principle of subsidiarity by relying
directly on the Constitution rather than
specific employment legislation put
in place to give effect to constitutional
rights (ie, the Labour Relations Act 66 of
1995 (LRA), the Employment Equity Act
and applicable codes of good practice).
The CTICC argued that the employee’s
claim in the LC had to be confined to
the relief afforded by applicable employ-
ment legislation and, accordingly, the
employee’s statement of claim failed to
disclose a valid cause of action.

The employee contended that the LC
had jurisdiction to entertain her claim

by virtue of s 157(2) of the LRA. Sec-
tion 157(2) of the LRA provides that the
LC has concurrent jurisdiction with the
High Court in respect of any alleged or
threatened violation of any fundamental
right entrenched in the Bill of Rights and
arising from, inter alia, employment and
labour relations. The employee accord-
ingly argued that the subsidiarity princi-
ple was of no relevance as she relied on
s 157(2) of the LRA to establish her cause
of action for damages.

The LC noted that the principle of sub-
sidiarity means that where legislation
gives effect to constitutional rights, the
Constitution cannot be relied on directly.
However, the application of the subsidi-
arity principle in relation to labour legis-
lation is complex and the outer contours
of the principle of subsidiarity have not
yet been fully defined by our courts. Fur-
ther, our courts are anxious to not close
the door on potential, novel claims in cir-
cumstances where all the facts have not
yet been placed before the court, such as
in the present matter.

Nevertheless, the employee had not
based her claim on the concept of sub-
sidiarity. Rather the employee had tied
her claim to s 157(2) of the LRA, which
she contends allows her to seek general
damages relying directly on fundamen-
tal rights contained in the Constitu-
tion. Considering the interpretation of
s 157(2), the LC held that this section
was enacted to extend the jurisdiction
of the LC to disputes concerning the al-
leged violation of constitutional rights
arising from employment and labour re-
lations, rather than to restrict or extend
the jurisdiction of the High Court.

The LC noted that the constitutional
rights to privacy, bodily integrity and
freedom of expression are not unknown
quantities in the LC. Their infringement
arises in cases under the umbrellas of
sexual harassment, discrimination, and
dismissal claims. The real issue at the
heart of this exception was the question
as to whether the reliance on constitu-
tional rights, apart from that to equality
and fair labour practices, can give rise
to a discreet damages claim, over and
above the damages claim allowed for un-
der the Employment Equity Act.

In other words, the court will have to
determine whether the employee’s rights
were infringed as pleaded and if so,
whether this would impact on the dam-
ages awarded under the Employment
Equity Act or give rise to a separate and
additional award of general damages as
sought by the employee. How the court
may determine the appropriate remedy

should it find for the employee was not,
however, the subject of the exception.

The LC accordingly found that the
principle of subsidiarity did not apply in
this case as the employee had relied on
s 157(2) of the LRA to raise alleged viola-
tions of her fundamental rights.

The exception was dismissed.

Pension fund claiming
arrear contributions for
dismissed employees who

were re-employed

In South African Municipal Workers’ Un-
ion National Provident Fund (Pty) Ltd v
Dihlabeng Local Municipality and Others
[2023] 7 BLLR 626 (SCA), several employ-
ees of Dihlabeng Local Municipality (the
Municipality) engaged in an unprotected
strike resulting in their subsequent dis-
missal on 31 July 2009. The affected
employees challenged their dismissal
and before the matter was heard, the
Municipality and the affected employees
entered into a settlement agreement in
terms of which it was agreed, inter alia,
that:
e The dismissed employees were to be
employed by the Municipality with ef-
fect from 8 October 2009, on condition
that the employees received a final
written warning for participating in an
unprotected strike.

No salary, benefits, or compensation

will be paid for the period that the em-

ployees were unemployed. Put differ-
ently, no retrospective salaries or ben-
efits will be paid by the Municipality.

e The employees’ previous years of ser-
vice would be recognised by the Mu-
nicipality as if the employees were em-
ployed continuously.

Thereafter, the employees were allo-
cated new employee numbers and their
leave cycles and increases commenced
from 8 October 2009. They were also
allowed to choose the pension fund to
which the Municipality would pay their
pension fund contributions. Eighteen
of the employees, who were formerly
members of the South African Municipal
Workers’ Union National Provident Fund
(SAMWU Fund), elected to become mem-
bers of the Municipal Employees Pension
Fund (MEPF) with effect from 8 October
2009.

Two years after the settlement agree-
ment, these 18 employees approached
the SAMWU Fund and requested pay-
ment of their withdrawal benefits aris-
ing from their dismissal on 31 July 2009.
The SAMWU Fund refused to pay their
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benefits. Consequently, the affected
employees referred a complaint to the
Pension Funds Adjudicator (the Adjudi-
cator), which complaint was dismissed
on the basis that the employees had
been reinstated by the Municipality and
there had been no break in their service,
as well as their membership with the
SAMWU Fund.

Thereafter, the SAMWU Fund insti-
tuted a claim in the High Court in terms
of s 13A of the Pension Funds Act 24 of
1956 for payment of alleged arrear pen-
sion fund contributions, as well as inter-
est thereon, from the Municipality. The
application was dismissed and leave to
appeal was granted.

On appeal, the SAMWU Fund argued
that on a proper interpretation of the
settlement agreement, the affected em-
ployees had been reinstated and not
re-employed. Further, that the matter
was res judicata as the issue of re-em-
ployment or reinstatement had already
been determined by the Adjudicator in a
binding determination, and that the Mu-
nicipality was estopped from contending
otherwise. The Municipality, on the other
hand, argued that the affected employ-
ees concerned had ceased to be mem-
bers of the SAMWU Fund and had validly
elected to change their retirement fund
and to become members of the MEPF be-
cause of them being re-employed as op-
posed to being reinstated.

On the issue of res judicata, the Su-
preme Court of Appeal held that while
the determination by the Adjudicator is
deemed to be equivalent to a civil judg-
ment, the dispute determined by the

By
Moksha

Naidoo

Is a referral to conciliation
always a prerequisite to
adjudication?

National Union of Metal Workers of
South Africa obo members v SAA Tech-
nical (Pty) Ltd (LC) (unreported case no
JS$30/2022, 31-5-2023) (Prinsloo J).

Sections 189A(7) and 191(11) of the La-

Adjudicator was not between the same
parties. The Municipality was not party
to the proceedings and was not given
an opportunity to be heard. Further, the
complaint before the Adjudicator was
about the SAMWU Fund’s refusal to pay
the employees their withdrawal benefits
following their dismissal. In the High
Court, however, the SAMWU Fund sought
to enforce payment of arrear contribu-
tions by the Municipality. The Adjudica-
tor did not decide this issue.

Turning to the issue of whether the
Municipality was obliged to pay any ar-
rear pension fund contributions to the
SAMWU Fund, the court held that this
was dependent on whether the employ-
ees had been reinstated or re-employed
in terms of the settlement agreement.
The SAMWU Fund contended that rein-
statement restores the employment re-
lationship, as if the employee was never
dismissed. The employee need not be
reinstated on identical terms and can
be reinstated on different terms. Thus,
the High Court erred in finding that the
employees were re-employed and not re-
instated.

The court held that reinstatement
and re-employment have different legal
consequences. Where employees are re-
instated, they resume employment, and
the original employment contract simply
revives. Re-employment, on the other
hand, entails new contracts of employ-
ment and the benefits arising from the
past employment relationship are not
extended to the new employment rela-
tionship.

When considering the text of the set-

bour Relations Act 66 of 1995 (LRA) were
before the court in this interlocutory ap-
plication.

Section 189A(7) which reads:

‘If a facilitator is appointed in terms
of subsection (3) or (4), and 60 days have
elapsed from the date on which notice
was given in terms of section 189(3) -

(a) the employer may give notice to
terminate the contracts of employment
in accordance with section 37(1) of the
Basic Conditions of Employment Act [75
of 1997]; and

(b) a registered trade union or the
employees who have received notice of
termination may ... —

@ ...

(ii) refer a dispute concerning whether
there is a fair reason for the dismissal
to the Labour Court in terms of section
191(11).

Section 191(11), which states:

‘The referral, in terms of subsection
(5)(b), of a dispute to the Labour Court
for adjudication, must be made within
90 days after the council or (as the case
may be) the commissioner has certified
that the dispute remains unresolved.’

tlement agreement, the court noted that
it was agreed between the parties that no
salary, benefits or compensation, and no
retrospective salaries/benefits, would be
paid to the employees. When sensibly in-
terpreted, it is understood to mean that
the parties intended for re-employment
instead of reinstatement. The acknowl-
edgement of the employees’ previous
years of service was simply a concession
made by the Municipality for the pur-
pose of calculating the employees’ leave
and notch increases with respect to re-
muneration.

Thus, when considering the terms of
the agreement, the context in which the
agreement was concluded, and the con-
duct of the parties after its conclusion,
it was clear that the intention of the par-
ties was for the affected employees to be
re-employed and not reinstated. Further,
on the basis that no salaries nor benefits
were paid for the period during which
the employees were unemployed meant
that no contributions would have been
deducted for payment to the SAMWU
Fund for that period. Accordingly, the
SAMWU Fund was not entitled to enforce
payment of such contributions against
the Municipality.

In the circumstances, the court held
that the High Court’s finding that the
employees were re-employed and not re-
instated was correct.

The appeal was dismissed with costs.

Nadine Mather BA LLB (cum laude)
(Rhodes) is a legal practitioner at

Bowmans in Johannesburg. Q

The respondent employer, embarked
on an s 189A process on 28 April 2021
and engaged a facilitator appointed by
the Commission for Conciliation, Media-
tion and Arbitration (CCMA). The pro-
cess ended on 1 October 2021, where-
after, on 18 October 2021, the employer
handed out notices of dismissal to 1 193
of the applicant union’s members.

On 16 January 2022, the union filed a
statement of claim at the Labour Court
(LC) challenging the substantive fairness
of its members dismissals.

The employer raised the point that the
court did not have jurisdiction to hear
the claim, absent the union first referring
the dispute to the CCMA for conciliation
and after a certificate of non-resolution
was issued. It was common cause that
the union did not first refer a dispute to
the CCMA for conciliation before filing
its statement of claim.

In support of its argument, the re-
spondent referred the court to the au-
thorities, which stated that in general,
conciliation was a jurisdictional pre-req-
uisite for the LC to have jurisdiction to
adjudicate a claim.
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More on point with the argument
raised, the respondent referred the
court to South African Equity Union obo
Van Wyk and 100 members v Lodestone
Confectionary (Pty) Ltd t/a Candy Tops
(unreported case no S19/16, 26-5-2017)
and Catering Pleasure and Food Workers
Union v National Brands Ltd (2007) 28 IL]
1064 (LO).

In both these judgments, the em-
ployees were dismissed pursuant to an
s 189A process, facilitated by a CCMA
commissioner. The respective employ-
ees, like the union in casu, filed a state-
ment of claim at the LC without first
referring a dispute to the CCMA for con-
ciliation. The court on both instances
upheld the employer’s argument that it
lacked jurisdiction to hear the claim, as
the jurisdictional pre-requisite (that be-
ing a referral first to the CCMA and a cer-
tificate being issued), had not been met.

On the other hand, the union firstly
drew a distinction between s 189A(7)
and (8).

When a facilitator is appointed, then in
terms of s 189A(7), there is no require-
ment to refer a dispute for conciliation.
However, when a facilitator is not ap-
pointed, then s 189A(8) does require a
referral to the CCMA for conciliation.
In addition, the union argued that there
was no benefit in conciliation as the fa-
cilitation process and conciliation pro-
cess aims to achieves similar objectives.

The union relied extensively on the de-
cision in National Union of Metalworkers
of SA on behalf of Members and Others v
Bell Equipment Co SA (Pty) Ltd (2011) 32
ILJ 382 (LC), where the LC on that occa-
sion interpreted s 189A(7)(b)(ii) to mean
that employees do not have to refer a
dispute for conciliation post facilitation
and can instead refer the matter directly
to the LC for adjudication. On this point
the court in Bell Equipment held:

‘In arriving at this conclusion I take
into account two important factors. The
first is that in the event of the appoint-
ment of a facilitator, the parties benefit
from the facilitation process which is
not identical to but not dissimilar from
the conciliation process. What is more, a

St LUKE’S
COMBINED
HOSPICECS

period of 60 days must elapse from the
date on which the s 189(3) notice is given
before an employer may give notice to
terminate. Secondly, subsection (7)(b)(i)
does not require a trade union or the em-
ployees who have received notice of ter-
mination to refer a dispute to the CCMA
or the bargaining council for conciliation
and for a certificate of non-resolution to
be issued should the employees wish to
give notice of a proposed strike in terms
of s 64(1)(b) of the LRA. I can see no rea-
son why the legislature in drafting sub-
section (7)(b)(ii) would require employ-
ees to refer disputes to the CCMA or a
bargaining council if they wish to refer
such disputes to the Labour Court.

It must be accepted, however, that
the reference to s 191(11) in subsec-
tion (7)(b)(ii) serves a purpose. ... It ap-
pears to me that what the legislature in-
tended was to provide that the referral
of the dispute to the Labour Court for
adjudication must take place within 90
days, that being the time referred to in
s 191(11)(a). I do, however, realise that
the section provides for the referral to
be made within 90 days after the CCMA
or bargaining council has certified that
the dispute remains unresolved. When
then should the 90-day period be calcu-
lated from in terms of s 189A(7)(b)(ii)?
The only logical answer is that it must be
calculated from the date of the notice of
termination.’

Having noted the conflicting judg-
ments and interpreted the relevant sec-
tions of the LRA, the court followed the
authorities which held that conciliation
is a jurisdictional pre-requisite for a re-
ferral, in terms of s 189A(7), to the LC.
In doing so, the court reasoning was as
follows:

Firstly, in accordance with the general
scheme of s 191, a dispute challenging
the substantive fairness of a dismissal
due to the employer’s operational re-
quirements; must first be referred to the
CCMA or bargaining council within 30
days of dismissal and thereafter to the
LC within 90 days of the certificate be-
ing issued.

Secondly, the Constitutional Court in

National Union of Metalworkers of SA v
Intervalve (Pty) Ltd and Others (2015)
36 ILJ 363 (CC) found that all dismissal
disputes must be first conciliated before
the CCMA or LC has jurisdiction to adju-
dicate the dispute.

Thirdly, the section itself dictates
that a referral to the LC, must be made
in terms of s 191(11), which states that
the referral must be made within 90 days
of the CCMA or bargaining council issu-
ing the certificate of non-resolution. On
this point, the court, on application of
the principles of interpretation, rejected
the union’s argument that reference to
s 191(11) in s 189A(7), was due to a ‘lack
of drafting elegance’.

Fourthly, on the argument that facili-
tation and conciliation serve similar ob-
jectives, the court held:

‘In my view there is no merit in this
argument. The facilitation process dur-
ing a section 189A retrenchment process
is a pre-dismissal process and it is fo-
cussed on compliance with and serving
the requirements of section 189(3). The
facilitation process does not concern it-
self with an unfair dismissal dispute, as
the process happens prior to dismissal.
Conciliation on the other hand happens
post dismissal, when the fairness of a
dismissal is challenged with a view to re-
solve the dismissal dispute.

When employees who were dismissed,
after a section 189A process was fol-
lowed, seek to challenge the fairness of
their dismissal, a fresh cause of action
arises. The dispute arose post dismissal
and was certainly not considered or con-
ciliated during the pre-dismissal facili-
tation process. It is a fresh dispute that
must be conciliated.’

The respondent’s jurisdictional point
was upheld with no order as to costs.
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is a legal practitioner holding cham-
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Security of information

Endouware, BE and Okwu, E ‘Librarians’
perceptions of the security of library re-
sources in university libraries in Bayelsa
State, Nigeria’ (2023) SAJS.

Short story

De Gama, RA ‘Déja Vu: A fictional take
on the repeated history of pandemics
and IP law’ (2022) 37.1 SAPL.

Surrogacy

Bahtiri, B; Maxhuni, Q; Ferizi, R ‘Bioeth-
ics of childbirth for another (surrogate
motherhood) in the Civil Code of Koso-
vo’ (2023) 16.1 SAJBL 23.

Thaldar, D ‘The right to family life: Why
the genetic link requirement for surro-
gacy should be struck out’ (2022) 15.3
SAJBL 84.

Jeffrey
Swarts

ection 26(1)(a) of the Mainte-

nance Act 99 of 1998 provides

that whenever any person

against whom any mainte-

nance order has been made

has failed to make any par-
ticular payment in accordance with that
maintenance order, the maintenance or-
der can be enforced by execution against
their property, by attachment of their
emoluments or by attachment of debt.
The provision is well formed, and it
seemingly provides the platform for any
applicant to enforce any maintenance or-
der. It gives the applicant the assurance
that when you have a maintenance order
that has not been complied with, that the
Maintenance Act provides the remedy
to enforce payment of the arrear main-
tenance. The Constitutional Court (CC)
in Bannatyne v Bannatyne and Another
2003 (2) BCLR 111 (CC) at para 25 held
that: ‘The [Maintenance Act] is a compre-
hensive piece of legislation designed to
provide speedy and effective remedies.’
This statement by the CC was put to the
test in a recent Supreme Court of Ap-
peal (SCA) case, S v SH (SCA) (unreported
case no 771/21, 13-4-2023) (Nicholls JA
(Molemela, Mothle and Meyer JJA and
Olsen AJA concurring)). In order to un-
derstand the recent case in the SCA, one
has to see how it developed.

Sustainable development

Phyffer, J ‘Degrowth and international
law: Assessing the compatibility of de-
growth and the principle of sustainable
development’ (2022) 37.2 SAPL.

Urban security governance

Balogun, FA ‘Urban security governance
in residential neighbourhoods: A re-
searcher’s perspective’ (2023) SAJS.

Vaccinations

Dhai, A ‘Vaccine production in Africa:
Will initiatives survive?’ (2023) 16.1 SA-
JBL 92.

Dube, A ‘Compulsory vaccinations of mi-
nors in international law as discussed in
Vavricka v the Czech Republic - implica-
tions for South Africa’ (2022) 37.2 SAPL.

The SCA case of S v SH

The appellant, the father of the children,
in this case is an advocate in the Western
Cape. The respondent, the mother of the
children, is a judge in the Western Cape.
The main question the court had to an-
swer was whether the appellant should
be committed to prison for contempt of
court due to his failure to comply with
a maintenance order. The respondent
obtained a maintenance order against
the appellant on 29 July 2013. The ap-
pellant did not appeal the July 2013 or-
der. The appellant subsequently did not
comply with the July 2013 order and the
respondent applied to enforce the main-
tenance order. The respondent re-issued
a writ of execution against the appellant.
The sheriff approached the home of the
appellant on 10 and 14 December 2020
and observed a Range Rover SUV parked
at the home of the appellant and marked
it for attachment. On 17 December 2020,
the appellant informed the sheriff via an
affidavit that he is no longer the owner
of the Range Rover SUV. On 10 Decem-
ber 2020, the appellant unilaterally in-
formed the children’s school that due
to his ‘precarious financial position’, he
is unable to pay the fees any longer and
that the children will be attending an-
other school. The respondent applied for

Mate, LE ‘The obligations of govern-
ments and big pharma regarding equita-
ble vaccine supply’ (2022) 37.1 SAPL.

Water and sanitation

Steyn, NR ‘Exploring the adequacy of
South African water law in managing
non-revenue water: A focus on South Af-
rican Cities’ (2022) 37.1 SAPL.

Wealth tax

Winchester, J ‘Too taxing, too much tax-
ing, or not progressive enough? The in-
troduction of a wealth tax as an equality
imperative in South Africa’ (2021) 37.4
SAJHR 512.
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Possible alternative legislative
provisions that might assist
during the enforcement of
maintenance orders

the appellant to be committed to prison
for his failure to comply with the order
of 29 July 2013. On 4 December 2020,
the High Court ordered the appellant to
comply with the July 2013 order. At that
time the appellant was in arrear in the
amount of R 138 413,90. The December
2020 order was endorsed to the effect
that, if the appellant failed to comply, the
respondent could apply to have the ap-
pellant committed to prison. A warrant
of arrest would be issued and a court
would determine the period of imprison-
ment for his non-compliance based on
the December 2020 High Court order.
The application for the appellant’s com-
mittal was set down for 2 March 2021,
giving the appellant an opportunity to
address the court. On the day of the com-
mittal hearing the appellant informed
the court that he had not secured a law-
yer for that hearing. On the day of the
committal hearing the appellant brought
an application for postponement of the
hearing and submitted that he should
not be held in contempt of court. The
application for postponement indicated
the grounds on which the appellant re-
lied. The appellant averred that his sister
is terminally ill, and that the quantum
of the arrears was not correct were ad-
vanced as some of the reasons. This mat-
ter was referred to the SCA in order for
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that court to determine if the High Court
order, to commit the appellant to prison
for non-compliance, was valid. The SCA
found that the appellant was not given
an opportunity to state his case and that
he should be given an opportunity first
before he could be committed to prison.
The matter was referred back to the High
Court in order to give the appellant an
opportunity to state his case.

A little over seven years and four
months went by before the respondent,
mother of the children, finally came be-
fore the High Court for the court to is-
sue yet another order in December 2020.
The December 2020 High Court order
was in essence a confirmation of the
High court order obtained in 2013. The
2020 order was a confirmation of the
fact that the appellant was in arrears and
that he had the means to comply with
the maintenance order obtained against
him in 2013. The above difficulties ex-
isted from the moment the respondent
obtained the maintenance order against
the applicant. She on numerous occa-
sions tried to enforce it, but with no
success. The SCA case was to commit
the appellant to prison for his non-com-
pliance over many years of not abiding
by the original maintenance order. This
frustration and humiliation befalls many
applicants, usually mothers, when they
approach the maintenance courts with
valid enforceable maintenance orders.
These orders are at times not complied
with for years. The ordinary applicant
who approaches the maintenance court
does not have the stomach to approach
the High Court twice, the SCA and back
to the High Court. An alternative remedy
must be available to the ordinary person.
An alternative provision that is effective
and less time consuming.

Alternative provisions to
aid an applicant during the
enforcement of a
maintenance order

A closer look at the Domestic Violence
Act 116 of 1998 (DVA) defines a com-
plainant that can apply for a protection
order under the DVA as a person who
has been in a domestic relationship with
the respondent. The DVA further defines
a domestic relationship as a relationship
between two people who are parents of
a child or children. The DVA also ac-
knowledges economic abuse as an act of
domestic violence. Economic abuse is de-
fined as ‘the deprivation of economic or
financial resources to which a complain-
ant is entitled under law’. Under any law
includes the law applicable to the Main-
tenance Act 99 of 1998. The DVA allows
an applicant to approach the court for
a protection order against a respondent,
not to unreasonably withhold payment

of the maintenance. In terms of s 6(4) of
the DVA a court must issue a protection
order against the respondent if the court
finds on a balance of probabilities that
the respondent has or is committing an
act of domestic violence. Section 7(7)(a)
of the DVA prohibits the court to refuse a
protection order to the applicant merely
because other remedies are available or
at the complainant’s disposal. The DVA
specifically addresses the maintenance
at s 7(7)(b) where it states that: ‘If the
court is of the opinion that any provision
of a protection order deals with a matter
that should ... be dealt with further in
terms of any other relevant law, includ-
ing the Maintenance Act, 1998, the court
must order that such a provision must
be in force for such limited period as the
court determines, in order to afford the
party concerned the opportunity to seek
appropriate relief in terms of such law.’
Many of the enforcement applications
brought in the maintenance court have
their postponements and the parties do
understand that the matter had to be
postponed due to unforeseen circum-
stances. There is, however, the select few
that have unreasonably tried to frustrate
the process and cause postponements
due to the fact that the respondent would
rather deplete every legal avenue than to
comply with the maintenance order. In
such select cases the provisions of the
DVA would greatly assist an applicant
to obtain a protection order, interdict-
ing the respondent from frustrating the
payment of maintenance while the en-
forcement application is ongoing in the
maintenance court. Section 8(1) of the
DVA states that the court when issuing
a protection order must issue a warrant
of arrest which will be suspended, the

suspension will only be valid while the
protection order is not being breached.
Section 17 of the DVA provides that if
a person commits a breach of the provi-
sions in the protection order a fine or a
prison sentence, up to five years, can be
imposed or both.

Conclusion

The SCA case above would have been
a prime example of where the protec-
tion order process could have been em-
ployed. Many times, when applicants
approach the maintenance court to en-
force a maintenance order due to non-
compliance, the respondent will still not
pay. The failure continues even after
they learned that an enforcement appli-
cation had been brought against them.
The protection order obtained in terms
of the DVA will add that extra layer of
protection while the enforcement appli-
cation is not yet finalised. The provisions
of the DVA contain an element of arrest
and incarceration that would indicate to
an unwilling respondent that the law is
serious when the well-being of a child is
at stake. In the rare event that a respond-
ent’s action indicates an unwillingness to
fairly participate in the maintenance pro-
cess, the provisions of the DVA should
be employed to protect the best interests
of the minor child concerned. The DVA
was not written in isolation or only for
cases of physical abuse as it is currently
being employed in the courts.

Andrew Jeffrey Swarts LLB (Unisa)
is an aspirant prosecutor at the Na-

tional Prosecuting Authority in Up-
ington. Q
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Book announcement

The Copyright Act 98 of 1978 and the
Performers’ Protection Act 11 of 1967
need updates and long-awaited changes.
This monograph aims to provide a thor-
ough analysis of the provisions that will
be introduced by the Copyright Amend-
ment Bill B13D of 2017 and the Perform-
ers’ Protection Amendment Bill B24D of
2016. The reasons for the flaws in the
Copyright Amendment Bill can be attrib-
uted to extension of new rights and ex-
ceptions, originally intended for a spe-
cific category of works, to all works in
a one-size-fits-all manner. Additionally,
most of these provisions lack support-
ing studies or impact assessments. Con-
sequently, it can be concluded that these
Bills fail to achieve their stated goals of
benefiting authors and performers and
adapting the law to the demands of the
digital age. a
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Ndlovu

he practice of withholding cer-

tificates as an inducement to

settle student debt is a thorny

topic. We are all aware of the

crisis; let us not waste space
on scene-setting, anecdotes, and statis-
tics. To keep the discussion brief and fo-
cused, indulge me and let us hone in on
the withholding action taken by public
institutions, looking exclusively at do-
mestic experience and practice.

Is there a legal basis for
the practice?

The Higher Education Act 101 of 1997
(HEA) grants the Minister of Higher Edu-
cation, Science and Technology the au-
thority to determine higher education
policy. An institution also has the ca-
pacity - subject to ministerial approval
pursuant to ss 33 and 34 of HEA - to set
policies and rules that regulate its inter-
nal affairs, especially as pertaining to the
relationship with its students. Those pol-
icies and rules are, however, not exempt
from compliance with the Constitution
or with any other laws flowing from con-
stitutional imperatives.

Usage reveals that institutions assume
the existence of an institutional right to
withhold certificates, but does such a
right exist in fact and, if so, do any pa-
rameters apply to the exercise thereof?

Section 65B of HEA, which deals with
the awarding of diplomas, certificates,
and degrees is silent on the supposed
right to withhold. Nor does s 65BA, en-
titled ‘Withdrawal and revocation of
degree, diploma, certificate or other
qualification’, expressly provide for
the withholding of qualifications once
earned.

One possible origin of such a right is a
notional contract between the institution
and the student in terms of which the
institution provides an education to the
student in exchange for and on condition
of, among others, the student’s timely
payment of fees and conformity with the
institution’s code of conduct. A student
is made to sign a raft of documents from
various administrative departments.
These may include agreements in accept-
ance of a placement offer, enrolment
and registration agreements, agreements
in respect of occupation of a residence,
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Academic record and certificate

retention for outstanding
fees: A national shame

and fee payment structure undertakings.
This last category is the obvious refuge
for institutions: Most now explicitly list
the prevention of a student from receiv-
ing their certificates among the harsh
consequences a student may face should
they have an outstanding balance upon
exit. Still, there is scope to argue against
the existence and validity of a coher-
ent education contract (lack of a single
document or oral agreement or demar-
cation of the totality of documents that
constitute it, the essential elements of
such a contract have not been described,
students endorse fee policies by force of
coercion). Its enforceability is a matter
apart.

Assuming the basis of the disputed
right lies in the contract, recall that
Beadica 231 CC and Others v Trustees,
Oregon Trust and Others 2020 (5) SA 247
(CC) and related jurisprudence direct us
to scrutinise a contract incorporating the
right in the light of public policy. A con-
tract must be infused with the spirit of
ubuntu - an incident of public policy as
embodied by the Constitution. This sim-
ply means that contracting parties must
deal fairly with one another, paying at-
tention to the personal circumstances of
a counterparty with a view to performing
compassion and maintaining a peaceful
symbiosis in the community. This legal
imperative thus circumscribes the once
near-absolute principles of freedom of
contract and contractual sanctity. At the
interface of these principles and ubuntu,
we - and particularly the courts - must
assess factors such as whether there is
equality of arms between the parties,
any history of socio-economic exclusion
and systemic disadvantage, and whether
the action of one party is likely to exac-
erbate the hardships faced by an indi-
gent party. Now turning to the contract
of education, the power and prowess
asymmetries are self-evident. It often
happens that a prospective student re-
ceives a single remotely feasible offer
from the family of public institutions.
Moreover, these institutions essentially
stipulate the terms of study and award
(unilaterally on a take-it-or-leave-it basis)
to students the majority of whom come
from backgrounds of modest means.
It should not escape our notice either
that fee policies routinely resemble the

dreaded standard form contract. Ubuntu
demands that a withholding right must
be exercised sparingly, judiciously, and
empathetically. At the very least, the en-
forcement thereof should not be a me-
chanical exercise but one that considers
the peculiarities of each case, however
burdensome that may prove to be.

A second proposition is that institu-
tions hold a sort of quasi-lien (a right
of retention in intangible property) over
the certificates they hopefully eventually
grant, which certificates are a product of
the pedagogical services rendered to so-
cialise and develop the student intellec-
tually and professionally. But it is con-
ceptually and morally questionable that
an institution should be able to ‘possess’
a person’s education or to detain evi-
dence thereof.

Yet another possibility is that institu-
tions are empowered to withhold cer-
tificates by virtue of the wide discretion
they enjoy in respect of conferring quali-
fications. However, unfettered discretion
occupies a shaky position in a social
order founded on justification. If a dis-
cretionary decision to withhold a quali-
fication is reached despite, as is true in
many cases, a student having substan-
tially satisfied the bulk of - if not all -
graduation requirements, that decision
is patently unfair.

Whatever the source of such a right
might be, it is highly problematic that
institutions enforce the right so dispas-
sionately, frustrate the s 29(1)(b) con-
stitutional right to further education by
barring entry to continuing education,
and call up student debts in a manner
that effectively stunts a former student’s
capacity to gather the fruits of their
years of toil.

Is the withholding policy
and practice defensible in

our society?

Arguably, the action of withholding a
qualification restricts the s 22 constitu-
tional right to freedom to choose and
pursue a career and negatively impacts
on dignity (by limiting choice, inhibiting
- even if only temporarily - the realisa-
tion of a person’s full potential, and - in
many instances - by perpetuating indi-
gence and consequential deprivations).
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It stands to reason that the ability to in-

vade these rights cannot be implied or

tacitly read into either the HEA or any
fee policy.

Assuming that the right to retain a
qualification exists, would the limita-
tion that this right visits on the coun-
tervailing rights identified above, pass
constitutional muster under s 36? The
limitation fails at the first step of that
inquiry. As already mentioned, there is
no law that explicitly imbues institutions
with the right to withhold qualifications
once earned. The policy of an institution
is not law, let alone one of general ap-
plication. Even if it were such a law, the
grounds that would justify the practice
- the financial integrity of an institution,
deterrence of widespread default and
the principle of contractual sanctity - are
far outweighed by the reasons against it
when the constitutional balancing mech-
anism is applied.

First, consider the unequal historical
and contemporary distribution of re-
sources in our society. The implications
of qualification retention are many and
grave:

e Denying a former student access to
the tool they need to shatter the cycle
of poverty by obtaining employment
damns them to continuing poverty
and dependence.

e A graduate who is unable to enter the
workforce is a burden on their family,
community and the fiscus.

e By the time an institution adopts a
softer stance, permitting graduates
access to their transcripts, the recruit-
ment window for the relevant year has
often practically closed.

e Withholding a qualification inflicts
immeasurable harm on a graduate’s
psychological well-being, both owing
to emotional stress linked to the two
preceding points and to moments of
triumph (which milestones may be few
and far between) being sapped of their
joy.

e A graduate in that position is over-
come with a sense of stagnation.
Second, the practice may be in ten-

sion with a crucial public objective, one

that is a staple of South African political
rhetoric: the value and transformative
potential of education.

Third, the arguments challenging the
existence of a right to withhold a qualifi-
cation outlined above all militate against
upholding the reasonableness of the lim-
itation, particularly because they show
how the practice may derogate from the
dictates of the Constitution.

The foregoing line of reasoning co-
heres with the decision of the Mpumalan-
ga Division of the High Court in Ex Parte
Lindumusa Hopewell Makamu (MM) (un-
reported case no 304/2021, 7-10-2021)
(Mashile J et Roelofse) (see Lindumusa
Makamu ‘Rule 17.6.3 of the Rules of the

Legal Practice Act declared unconstitu-
tional’ 2022 (July) DR 39). Here, r 17.6.3
of the Rules made under the authority
of ss 95(1), 95(3) and 109(2) of the Legal
Practice Act 28 of 2014 requiring an ap-
plicant for admission as an attorney to
furnish a certified copy of their degree
certificate was declared unconstitutional
(see Makamu (op cit)). The court’s deci-
sion was based on findings that the rule
is essentially underinclusive in relation
to its underlying rationale being an ap-
plicant’s obligation to demonstrate they
have satisfied the LLB requirements
(does not necessitate the production of a
degree certificate), that the rule violates
the rights of an applicant with a credit
fees balance to equality, human dignity,
and occupational freedom. On reflection,
this does not rubberstamp a debtor stu-
dent’s frustration of a creditor institu-
tion’s right to debt enforcement. It is an
acknowledgement that the failure to ob-
tain a degree certificate should not nec-
essarily be an insurmountable hindrance
in the path of a person who has complet-
ed their studies. The subtext of this ac-
knowledgement is recognition of the fact
that certificate withholding practices are
unfair and harmful. A certificate is not
constitutive of qualification; it is merely
evidence thereof and ought not to be
used to hold a former student to ransom
and likely stunt their development.

What should happen?

The view that institutions should be run
like a business is not without merit, but it
belies two unassailable truths: education
is not a commodity, but a right and edu-
cational institutions carry responsibili-
ties beyond securing purely commercial
interests. We understand these truths.
That much is reflected in our approach
to exclusionary fee practices in the con-
text of basic education: paragraph 25(12)
of the National Protocol for Assessment
Grades R - 12, 2011 prohibits the with-
holding of a school report card.

I will venture a guess that loads of
aspirant students prematurely throw in
the towel even when they read and hear
the stories of students who have been
deprived of their qualifications. Further-
more, arrear and interest fees sometimes
accrue to a student’s account through
no fault on the student’s part, but be-
cause the National Student Financial Aid
Scheme has paid late, protest action has
disrupted enrolment procedures and
timelines, or an institution’s financial
administration is in shambles. Why this
burden should be shifted onto a student
is beyond comprehension.

We have seen that there is no statutory
right to withhold a certificate. How is it
that our legislature makes pronounce-
ments on issues as banal as changes in
the names of institutions, but omits to

regulate a matter with such far-reaching
consequences?

The pressures on institutions to re-
cover debts and to maintain healthy bal-
ance sheets are immense. But the com-
mon manner of debt enforcement makes
a mockery of Nelson Mandela’s asser-
tion that education is the most powerful
weapon which one can use to change the
world, the state’s obligation to progres-
sively make further education available
and the country’s commitments in the
international sphere, including goal 4 of
the United Nations Sustainable Develop-
ment Goals which stipulates that states
should endeavour to ensure inclusive
and equitable education and to promote
lifelong learning. It is a travesty that this
withholding practice - which surely feels
punitive to those individuals who suffer
its lashes - is allowed to persist. This
hope-dashing scourge deserves vigor-
ous public debate, ministerial interven-
tion, and judicial treatment. We must
interrogate not only its legality, but also
whether it is just. For my part, I think it
is cruel to hold our youth to ransom. The
recognition of educational achievement
ought to be decoupled from financial
status. Our institutions must stop con-
ducting themselves like loan sharks con-
trary to our boni mores, they must find
other ways to recoup debt.

Sabelo Bongani Ndlovu BA (Hons)
(Law and French) (Amherst College,
USA) LLB (UCT) is a candidate legal
practitioner at Webber Wentzel in
Johannesburg. Q

Have you come across an interesting
case or do you know of a new
development in your area of law?
Submit an article to De Rebus.

De Rebus also welcomes articles, case
notes, practice notes, practice
management articles and opinion
pieces. Articles should not exceed
2 000 words. Case notes, opinions
and similar items should not exceed
1 000 words. Contributions should
be original and not published or
submitted for publication elsewhere.

Send your contribution to:
derebus@derebus.org.za and become
a thought leader in your area of law.
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hearbitrationagreementreads:

‘The parties appoint A as ar-

bitrator to decide the dispute

arising out of the sale of X’s

property in Waverley, Johan-
nesburg to Y applying the law as far as
practicably possible, tempered by fair-
ness, and as informally as he chooses,
and with a view to limit costs in his sole
discretion and without being bound at
all by any pleadings the parties may have
exchanged.’

The arbitrator interviews claimant
and defendant together, with or without
representation, questions them, looks at
the documents and other evidence, re-
searches the law and makes a decision. If
the arbitrator can mediate a settlement
along the way, he or she tries to do that.
Litigants pay for time actually spent on a
matter and there is no day fee. The meet-
ing sessions are mostly limited to two
hours and so can occur flexibly, includ-
ing before or after office hours to suit
the convenience of the parties.

The procedure can be tweaked in vari-
ous ways. For example, the arbitrator can
hear both sides informally, research the
law, if necessary, and then supply the
parties with an oral or written prima fa-
cie view giving the ‘loser’ the opportuni-
ty to convert the proceedings to a formal
arbitration with pleadings and evidence,
etcetera. Good arbitrators are prepared
to change their minds. I, myself, sitting
as a judge concurred without qualifica-
tion in the Full Court decision of South
African Druggists Ltd v Beecham Group
PLC 1987 (4) SA 876 (T). That decision
included a significant passage at 880A-B.
Later in Government Mining Engineer and
Others v National Union of Mineworkers
and Others 1990 (4) SA 692 (W) at 705E, I
stated that my view was now at variance
with the correctness of that passage, and
every judge who grants leave to appeal
acknowledges that they may have erred.
(I must confess that often when counsel
asked me for leave to appeal against one
of my judgments, I used to ask them if
they hoped to persuade the court of ap-
peal to go wrong.)

To overcome the problem of getting
a prospective defendant to agree to fast
inexpensive arbitration say to him or
her: If you refuse to agree to this inex-
pensive route my client will sue you in
the High Court/magistrate’s court and
the case will cost you a lot more. This
is a unique feature of fast arbitration,
which incidentally is particularly suited

to smallish claims, which make litigating
in the ordinary way prohibitively expen-
sive.

Of course, the problem of getting
agreement to fast arbitration can be re-
solved when the contract between the
parties contains a clause along the fol-
lowing lines: ‘Any dispute arising from
this agreement will be referred to arbi-
tration by arbitrator X or, failing him for
any reason, by an arbitrator agreed to
between the parties and in the absence
of agreement, by an arbitrator appointed
by the Chairperson of the Johannesburg
Bar Council and the appointed arbitra-
tor will apply the law as far as practica-
bly possible, tempered by fairness, and
as informally as he chooses, and with
a view to limit costs in his sole discre-
tion and without being bound at all by
any pleadings the parties may have ex-
changed.” The clause can also be ampli-
fied by providing that it will only apply
to claims of, say, R 500 000 or R 1 mil-
lion, or less. Of course, provision must
then be made for exactly how claims for
more are to be dealt with by arbitration
or court, if appropriate.

To reduce arbitration time and to in-
crease the expeditious effectiveness of
the procedure, attorneys, and counsel
ought to ensure that their clients are
fully prepared and focused on the rel-
evant issues, and also that a bundle of
the relevant documents is prepared and
paginated for both sides and for the ar-
bitrator. Usually, an index is unnecessary
and unhelpful and just results in extra
costs. I proceed to discuss terms of the
arbitration agreement above.

o ‘[Alpplying the law as far as practica-

bly possible ... .

If a particularly difficult law or factual

point arises the arbitrator can try to

get agreement between the parties as
to how it can be resolved at the least
cost, for example, if it is difficult to
assess the quantum of damages the
arbitrator can try to get the parties
to agree to such a quantum or he or
she can make an educated guess, after
discussion with the parties, at what it
is without getting into the difficulty of
having to have all the evidence investi-
gated. Another example, on a difficult
legal point, which might require many
hours of research the arbitrator can
make an educated guess, after discus-
sion with the parties, on what the law
ought to be. Another example, where
the difference between a party and

OPINION - ARBITRATION

L Fast Low-Cost Arbitration

Ezra
Goldstein

party costs order and an attorney and
client costs order depends on investi-
gating complicated facts the arbitra-
tor can refuse to do so and just order
party and party costs.

‘[Tlempered by fairness.’

Gives the arbitrator the power to rule
fairly despite uncertainties or techni-
cal difficulties. For example, the arbi-
trator would have the power to order
apportionment of damages in con-
tract, as was done in Thoroughbred
Breeders Association of South Africa
v Price Waterhouse 1999 (4) SA 968
(W) — overruled on appeal by the Su-
preme Court of Appeal (SCA), Thor-
oughbred Breeders’ Association v Price
Waterhouse 2001 (4) SA 551 (SCA), by
a majority of four to one, while ac-
knowledging at 590E that the court’s
sympathies were with the minority,
which favoured apportionment and
that there was ‘a pressing need for
legislative intervention.” See further
McCarthy Ltd v ABSA Bank Ltd 2009
(2) SA 398 (W) at 400F-1. The arbitra-
tor would also be able to avoid follow-
ing the majority decision in Lillicrap,
Wassenaar and Partners v Pilkington
Brothers (SA) (Pty) Ltd 1985 (1) SA 475
(A), and instead be able to follow the
minority and the court a quo - Pilking-
ton Brothers (SA) (Pty) Ltd v Lillicrap,
Wassenaar and Partners 1983 (2) SA
157 (W) - where fairness required this.
Why, one may ask, should there not be
an action in delict where a contractual
obligation is negligently discharged
and why should the quantum of dam-
ages not in fairness be the difference
between the value of the performance
actually rendered and what it would
have been had the contractual obliga-
tion been performed with the care a
reasonable man would have taken?
‘(W]ith a view to limit costs ... .

This is the constant focus.

‘IIn his sole discretion ... .’

This gives the arbitrator the power
to make effective decisions along the
way without being hidebound by for-
malistic restrictions.

‘(Wlithout being bound at all by any
pleadings the parties may have ex-
changed ... .’

This is an attempt to avoid the unfor-
tunate apparently absolute rule that
arbitrators are bound by the plead-
ings incorrectly stated by the SCA in
Gutsche Family Investments (Pty) Ltd
and Others v Mettle Equity Group (Pty)
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Ltd and Others (SCA) (unreported case

no 115/2011, 8-3-2012) (Brand JA))

at para 18(c). Gutsche deviates from

Hos+Med Medical Aid Scheme v Thebe

Ya Bophelo Healthcare Marketing &

Consulting (Pty) Ltd and Others 2008

(2) SA 608 (SCA) and Telcordia Tech-

nologies Inc v Telkom SA Ltd 2007 (3)

SA 266 (SCA).

In Hos+Med the arbitration agreement
expressly stated that the issues for deter-
mination were those defined in the plead-
ings - 611F, and the court at 616 - 617
para 30 footnote 5 distinguished Telcor-
dia and seems to indicate that if the ar-
bitration agreement were as wide as that
in Telcordia the arbitrator and the arbitral
appeal tribunal in Hos+Med would have
been entitled to deviate from the plead-
ings. In Telcordia at 280 para 7 the agree-
ment ‘provided that “all disputes between
the parties that may arise” had to be de-
termined by an arbitrator’.

In Close-Up Mining and Others v
Boruchowitz NO and Another 2023 (4) SA
38 (SCA) the SCA in paras 8 - 15 without
mentioning Gutsche in effect overrules it
and follows Hos+Med, stating that it can-
not be said ‘[aJs an invariable statement
of the competence of an arbitrator’ that
he is bound by the pleadings. The court
states correctly that the arbitration agree-
ment is the source of the arbitrator’s pow-
ers, and the agreement must determine
whether the arbitrator is bound by plead-
ings or not. The judgment is marked ‘Re-
portable’, correctly so. Unterhalter AJA
at para 14 states that he is ‘fortified in

LAW SOCIETY

OF SOUTH AFRICA

QLEAD)

my opinion by the unreported decision in
this court in [Holford v Carleo Enterprises
(Pty) Ltd and Others (SCA) (unreported
case no 977/2013, 28-11-2014) (Gorven
AJA)]

In Holford the SCA in a judgment
marked ‘Not Reportable’ and without
mentioning Gutsche in effect overrules it
too, stating in para 8 that ‘[tlhe powers
of an arbitrator ... derive from the arbi-
tration agreement’, and stating in para 9
that the agreement in Holford gave the
arbitrator ‘such powers as are allowed
by law to a High Court of the Republic of
South Africa to ensure the just, expedi-
tious, economical and final determination
of the dispute and shall have all of the
powers afforded to a judge of the High
Court of South Africa ...” and that since a
court would be entitled to decide an un-
pleaded issue properly ventilated, where
no prejudice to either party occurred, an
arbitrator could do so too.

An interesting footnote, which indi-
cates how unpredictable and vagarious
litigation can be (even if it not fast arbi-
tration and even if it occurs in the highest
of courts) is that Hos+Med says otherwise
about this very point. In paras 29 and 30
the SCA appears to have accepted the
submission that where the arbitrator and
the arbitral appeal tribunal were vested
with ‘the powers of a High Court and of
the Supreme Court of Appeal, respec-
tively’ these were ‘procedural powers
and do not confer jurisdiction to deter-
mine matters on which the parties have
not agreed.’

Three highlights of Fast

Low-Cost Arbitration

e Dispute about the sale of a house.
Settled during a WhatsApp call
between both parties and the
arbitrator after 1,75 hours at
R 920 000.

e Estate agent’s commission of
R 250 000 conducted by e-mail
and online. Arbitrator’s time 16
hours 41 minutes. Arbitration
began on 8 May 2023 and ended
on 18 May 2023 with a 16-page
award, referring to three reported
cases and the Consumer Protec-
tion Act 68 of 2008.

e Claim seeking to hold a director
personally liable for R 2 041 365.
Meeting with two main protago-
nists - 62-page typed record of
meeting. Prima facie view, ap-
parently ending the matter, ex-
pressed in seven pages citing text-
book authority, two South African
cases and sections of the Compa-
nies Act 71 of 2008. Arbitrator’s
time 12 hours 46 minutes

Judge Ezra Goldstein BA (UKZN)
LLB (UP) is an arbitrator and retired

judge in Johannesburg. Q
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SA Lawyer is a supplement by De Rebus, and is
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and candidate legal practitoners with practical
guidance and step-by-step articles, events, useful
information and more.

The articles written in the supplement are to inform, engage and be of interest to all legal
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The southern coast of South Africa is home to the Garden Route National Park and its jewel is the Tsitsikamma Section (proclaimed in 1964)
—one of the world’s most spectacular biodiverse protected areas. It comprises of indigenous rain forests that harbour 116 types of trees
such as the giant Quteniqua yellowwood (some estimated to between 600 and 800 years old) and fynbos (which covers around 30% of
the park). Tsitsikamma is also the country’s largest marine reserve and the oldest in Africa. One of the highlights is the 77 metre-long
suspension bridge which spans the width of the Storms River Mouth. The bridge hangs just seven metres above the churning waters of
the river as it enters the sea. SANParks, established in terms of the National Environmental Management: Protected Areas Act, 2003, has

the primary mandate to oversee the conservation of this sensitive and valuable biodiversity, landscape and associated heritage asset.
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(for liquidation, executor, trustee, curator or tutor bonds)

Finally, a specialised service to suit your specialised needs.

At ShackletonRisk we specialise in for Liquidators, Executors, Curators, Trustees and Tutors and

for Legal, Medical,

Insolvency, Fiduciary, Financial Service and Business Rescue Practitioners

48 hour turnaround for Professional Indemnity quotations

48 hour turnaround for Facility approvals

24 hour turnaround for Bonds

Monitoring of Insolvency appointment lists

Issuing of letters of good standing for Annual Renewal for Master’s Panel

Dedicated liaison teams in each region to assist with lodging of documents and queries
Qualified and efficient brokers

Experienced admin staff

Access to decision makers

First class support and claims team

If you are not currently using our court bonding services for all your liquidation, curator, trustee, executor or tutor bonds,

or should you have any queries relating to any of the services we specialise in, please don’t hesitate to get in touch!

For more information please email us on

o
@®_. Shackleton

FSP Number 33621

Represented throughout South Africa | 087 500 0550 | info@srisk.co.za | www.shackletonrisk.co.za
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vertisements is the second last Friday of the
month preceding the month of publication.

Advertisements and replies to code numbers
should be addressed to: The Production Editor,
De Rebus, PO Box 36626, Menlo Park 0102.
Tel: (012) 366 8800 * Fax: (012) 362 0969.

E-mail: classifieds@derebus.org.za
Account inquiries: David Madonsela
E-mail: david@lssa.org.za

Vacancies

LABOUR LAW
ATTORNEY REQUIRED

Labour Law firm in Morningside, Durban.

Must have at least five years’ experience
and a valid drivers licence.

E-mail CV to admin@djattorneys.co.za

|_ '. WY ( u"\l'
/\.I LA

POSITION: ASSOCIATE ATTORNEY

Job details:
Working in the Commercial and High Court
Litigation Department. Rotation between the Dur-
banville and Cape Town branch offices

Requirements:

Qualified Attorney with minimum five years’ post
articles experience. BCom LLB Degree. Qualified
conveyancer. Good drafting skills. Prospects to
grow within the firm to senior/board level.
Team player

Salary: Market related
Note: This is a AA/EE position

www.vrincorporated.co.za

E-mail CV to: roelf@vrincorporated.co.za
before 30 September 2023

POSITION WANTED: Admitted Attorney seeks apositionasattorney/
associate / legal advisor / professional assistant in Gauteng area. [ have
wide experience in evictions, civil litigation, magistrates’ court, High
Court and Motion Court appearances, debt recovery, divorces. Good
standing. Contact, me, Mr A du Plessis at 073 366 0528 or e-mail:
admin6é@ksinc.co.za

SERVICES OFFERED: Deceased Estates Conveyancing from own
office in Claremont, Cape Town. Cell: 082 657 5550.

DOWNLOAD PREVIOUS ISSUES OF DE REBUS. Did you know
that you can download archived issues of De Rebus for free? Visit the
De Rebus website and download your copy today. www.derebus.org.
za/de-rebus-pdf-download/

| Services offered |

Maximize your results by partnering with
Adapt Estate Administration (Pty) Ltd.

Our team of experienced attorneys, with over 15 years
experience, specializes in collaborating with law firms
to manage their deceased estates departments, to
allow your firm to focus on other areas of your
practice that are not an administrative and time
consuming burden.

Contact us today to schedule a discovery
o a p meeting and learn how we can help you

n save time and money:
estate administration enquiries@adaptestate.co.za

PAGEL
SCHULENBURG

Attorneys | Notaries | Conveyancers

LABOUR COURT
Correspondent

We are based in Bryanston, Johannesburg and fall within the
Labour Court’s jurisdiction.

Odete Da Silva:
Telephone: +27 (0) 11 463 1214
Cell: +27 (0)82 553 7824
E-mail: Odasilva@pagelinc.co.za

Avril Pagel:
Cell: +27 (0)82 606 0441
E-mail: Avril@pagelinc.co.za

Supplement to De Rebus, September 2023
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RAMA ANNANDALE & MUNONDE

Prokureurs/Attorneys
High Court and Magistrate’s Court litigation.
Negotiable tariff structure.
Reliable and efficient service and assistance.
Jurisdiction in Pretoria Central, Pretoria North, Temba,
Soshanguve, Atteridgeville, Mamelodi and Ga-Rankuwa.

Tel: (012) 548 9582 « Fax: (012) 548 1538
E-mail: carin@rainc.co.za * Docex 2, Menlyn

ITALIAN LAWYERS

For assistance on [talian law (litigation, commercial, company,
deceased estates, citizenship and non-contentious matters), contact

Anthony V. Elisio

South African attorney and member of the Italian Bar,
who is in regular contact with colleagues and clients in South Africa.

Rome office Milan office

Largo Trionfale 7 Galleria del Corso 1

00195 Rome, ltaly 20122 Milan, ltaly

Tel: 0039 06 3973 2421 Tel: 0039 02 7642 1200

Mobile/WhatsApp: 0039 348 5142 937
Skype: Anthony V. Elisio
E-mail: avelisio@tin.it | anthonyvictor.elisio@gmail.com
www.studiolegaleelisio.it

/M\&R

Attorneys Notaries & Conveyancers

CONSTITUTIONAL COURT
CORRESPONDENT ATTORNEYS

— BRAAMFONTEIN, JOHANNESBURG -

We offer assistance with preparation of all
court papers to ensure compliance with
Rules and Practice Directives of the
Constitutional Court.

Our offices are located within walking
distance of the Constitutional Court.

We have considerable experience in
Constitutional Court matters over a number of years.

Contact: Donald Arthur
(011) 628 8600 / (011) 720 0342
darthur@moodierobertson.co.za

12th Floor Libridge Building (East Wing)
25 Ameshoff Street Braamfontein
Johannesburg

PAGEL
SCHULENBURG

Attorneys | Notaries | Conveyancers

FAMILY LAW
Attorney

We are based in Bryanston, Johannesburg and
offer expert advice and services in all family related
legal issues.

Kelly van der Berg:
Telephone: (011) 463 1214
Cell: 071 682 1029
E-mail: kelly@pagelinc.co.za

LAND CLAIMS COURT
Correspondent

We are based in Bryanston, Johannesburg only
2,7 km from the LCC with over ten years’
experience in LCC related matters.

Kim Reid: (011) 463 1214 « Cell: 066 210 9364
* E-mail: kim@pagelinc.co.za
Avril Pagel: Cell: 082 606 0441
* E-mail: Avril@pagelinc.co.za

As qualified migration lawyers in Australia, PML is here to
provide you with a professional and personalised solution to
assist you with your needs.

We can prepare, lodge, and manage your application with the

Department of Home Affairs until your visa application is
finalised and an outcome has been determined. We can even
assist you when you've already lodged your application!

Immigration Lawyers, not only migration agents

Member of the Migration Institute of Australia (MIA)
Personal experience migrating from RSA to Australia
Efficient systems to manage case-flow

Value for money - fees through disclosure and agreement
Located in Australia

Communicate in either English or Afrikaans

Maritime Crew Visa (MCV): You can stay in Australia as long as
you are a crew member of a non-military ship in Australia and
enter (by sea) as often as you want. At the same time, the visa
lasts for three years unless ended prematurely. You must be
outside Australia when you apply, and you must not arrive in
Australia without a valid visa.

CONTACTUs: Riaan Norval
www.pacificmaritimelawyers.com.au
infoepacificmaritimelawyers.com.au
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