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JUDGMENT

VENTER, AJ

Introduction

[1]

[2]

t the member had been dismissed by the

2019, fhe second respondent was called upon

s substantively fair as procedural fairness

itration proceedings.

[3]

Dunﬁg the proceedings in court, the third respondent sought postponement of the

pioceedings and an indulgence to file opposing papers. The representative
“argued that the third respondent had insufficient time to serve and file opposing
papers and that they had only two full-time legal officers that could handle review

applications.

1 Act 66 of 1995, as amended.
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[5] The application was opposed by the applicant and it was argued that the third
respondent failed to comply with time lines and correspondence. The set-down
notice was timeously sent to parties and save for filing an intention to oppose, the

application, the third respondent did nothing over a protracted period.

[6] | did not grant postponement and issued an ex tempore ruling. The application for

[7]

merits of the review application.

The relevant background

[8] The third respondent’s

He served the applieg

[9]

ust 2019 he tested positive again, was issued with another final written
warning and agreed to a period of counselling. The incident that gave rise to this
application occurred when the member tested positive again on 28 October 2019,

an incident that led to an internal inquiry, where he pleaded guilty and was
subsequently dismissed.



[10]

[11]

[12]

[13]

[14]

4

The evidence that was led during the arbitration proceedings demonstrated that
the applicant implemented a breathalyzer test that consists of a two-staged test.
An employee would complete the initial (screening) test and the device would only
indicate a positive or negative reading. An employee would then wait for 30

minutes where after a second test would follow (a percentage of alcohol in the

body would show).

indicated that there was an emergency at his wife’s residen

and he left the premises without undergoing the second test::

therfore not appropriate.

Significantly, thgef

and tested pdSitive dufin screening process for being under the influence of

#Ssal was then referred as an unfair dismissal dispute to the first

dent, and this then came before the second respondent for arbitration.

“The second respondent was ultimately persuaded by the case of the applicant.
She accepted that on a balance of probabilities, the applicant indeed reported for
work under the influence of alcohol, but that the sanction of dismissal was
inappropriate for this misconduct as he should not have been charged for this

specific type of offence. The second respondent determined that the dismissal of
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the member by the applicant was thus substantively unfair and she order re-

employment.

Test for review

[17]

[18]

The appropriate test for review is now settled. In Sidumo and A other v
Rustenburg Platinum Mines Ltd and Others,? the Court hel

reasonableness standard should now suffuse s 145 of the LRA'. Tit
held that the threshold test for the reasonableness of an a
decision reached by the commissioner one that a reasona

could not reach?...?

What this means is a two-stage review enquiry

establish that there exists a failure or errorion

failure must affect the' asona of the outcome to the extent of renderlng it

unreasonable ‘_f edbank Ltd and Another* the Court said:

fonly be unreasonable if it is one that a reasonable arbitrator

t reah on all the material that was before the arbitrator. Material errors

i ‘he reasonableness consideration as articulated in Herholdt was then applied by
the Labour Appeal Court (LAC) in Gold Fields Mining South Africa (Pty) Ltd (Kloof

2(2007) 28 ILJ 2405 (CC).
%1d at para 110. See also CUSA v Tao Ying Metal Industries and Others (2008) 29 ILJ 2461 (CC) at
para 134; Fidelity Cash Management Service v Commission for Conciliation, Mediation and Arbitration
and Others (2008) 29 ILJ 964 (LAC) at para 96.
4 (2013) 34 ILJ 2795 (SCA) at para 25.
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Gold Mine) v Commission for Conciliation, Mediation and Arbitration and Others®

as follows:

‘... in a case such as the present, where a gross irregularity in the procegdings

[20]

eviewing court must consider the totality of evidence with a view to

termining whether the result is capable of justification. Unless the evidence

ey

viewed as a whole causes the result to be unreasonable, errors of fact and the

like are of no consequence and do not serve as a basis for a review.’

[21] Against the above principles and test, | will now proceed to consider the
applicant’s application to review and set aside the arbitration award of the second

respondent.

®(2014) 35 ILJ 943 (LAC) at para 14. The Gold Fields judgment was followed by the LAC itself in
Monare v SA Tourism and Others (2016) 37 ILJ 394 (LAC) at para 59; Quest Flexible Staffing Solutions
(Pty) Ltd (A Division of Adcorp Fulfilment Services (Pty) Ltd) v Legobate (2015) 36 ILJ 968 (LAC) at
paras 15 — 17; National Union of Mineworkers and Another v Commission for Conciliation, Mediation
and Arbitration and Others (2015) 36 ILJ 2038 (LAC) at para 16.

& Fidelity Cash Management (supra) at para 102.

7 See Campbell Scientific Africa (Pty) Ltd v Simmers and Others (2016) 37 ILJ 116 (LAC) at para 32.
8(2015) 36 ILJ 1453 (LAC) at para 12.



Grounds of review

[22] Next, and in order to properly decide a review application, it is also important to

[23]

[24] ding affidavit of the applicant is

ed a gross and reviewable irregularity by

the screening test &
proceedings a q

Th ‘glped transcript of the arbitration proceedings shows that the member arrived
12 work (approximately 11h00) and that he tested for alcohol when he entered
1  " premises. The member tested positive and he left the premises in a hurry. The
second respondent rejected his explanation and found this was done with the

intention to avoid the second test.

9(2010) 31 ILJ 713 (LC) at para 27.

10 See Rule 7A(8) of the Labour Court Rules; Brodie v Commission for Conciliation, Mediation and
Arbitration and Others (2013) 34 ILJ 608 (LC) at para 33; Sonqoba Security Services MP (Pty) Ltd v
Motor Transport Workers Union (2011) 32 ILJ 730 (LC) at para 9; De Beer v Minister of Safety and
Security and Another (2011) 32 ILJ 2506 (LC) at para 27.



[26]

[27]

(28]

[29]

[30]

[32]

8

The member was previously issued with two final written warnings for the same
offence (April- and August 2019). It was not in dispute that that the applicant had
a workplace rule in place and that the member was aware of this rule (he received
previous warnings). It was also not placed in dispute that the member did in fact

test positive on the day in question albeit that it was a screening test.

The third respondent argued that the member should not have been dismisged as

he was incorrectly charged i.e. the applicant should have charged

following procedures when he left the premises of the applicant. .

| am satisfied that the member arrived on duty whist being
liquor. This aspect was in fact never dispute nor was j

test (screening) was inaccurate. It should also be b

considered by the second respondent. %

was in fact intoxicated on the 3y

never the allegation or ch&
whilst being undergd

flired was the second test that would have provided a percentage

ol'in his system.

»second respondent also failed to consider the history of offences and previous

rogressive steps taken by the applicant.

The second respondent also found that the member intentionally left the
workplace, but she failed to apply the necessary evidentiary value to this aspect.
It is clear that the member was in fact intoxicated and that he fled the workplace

as he knew he was likely to also fail the second test.
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[33] Applying the above dicta to the matter in casu, the outcome is not reasonable.
The second respondent failed to consider crucial evidence and/or failed to attach
the necessary evidentiary value to some evidence. If the totality of evidence is
considered, the presented facts do not match the outcome of the arbitration

proceedings.

Conclusion

[34] Therefore, and based on all the reasons set out above, it is

second respondent’s arbitration award is reviewable. The me
these warnings and did so at his own peril.
[35] Parties did not seek an order of costs.

[36]

$ no order as to costs.

22—

P Venter

Acting Judge of the Labour Court of South Africa
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